Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


% 


I 


"1 


TAT 


no 


THE 


PROBATE  LAW  AND  PRACTICE 


OP    CALIFORNIA, 


OOHTllVIHO 

AU  THE  STATUTES  OF  THE  STATE, 

* 

KBLATIHa  TO 

FBOBATE    COURTS     AND    THE    JUBI8DIGTION    THEREOF;     THE    8BT- 

TLEMEKT   OF   ESTATES   OF  DECEASED   PERSONS;    THE 

DUTIES    OF    GUARDIANS;    DESCENTS; 

WILLS  ;   ETC.,   ETC. 


WITH 


JUDICIAL  DECISIONS  OF  THIS  AND  OTHER  STATES, 


▲KD  AN 


j^lppeistidix  of  forms, 


bt  d.   p.   bjelknap 

COUNSELLOR  AT  LAW. 


ftfton^   S^ition* 


«   « 


•    SAN    FRANCISCO: 

H.     H.     BANCROFT    &    COMPANY 

1861. 


i  I 


Entered  ■ecordlnff  to  Act  of  Congrees,  in  the  year  of  our  Lord  1861,  bj 

H.  H.  BANCROFT  &  COMPANY, 

In  the  Cleik'e  Qfflce  of  the  DIstilot  Court  of  the  United  Statee  In  end  for  the  ITorOieai  District 

of  the  State  of  GaUfbmla. 


L   7^86 

f£B   16   1933 


TOWN!  *  BACON,  PRINTERS, 
est  Clajr  Street,  Sn  Franckeo. 


•      • 


»  •  k 


^^r^. 


INTRODUCTION. 


•  The  amendmeDt^to  the  Probate  and  Guardian  Acti  passed  at  the  late  ses- 
sion of  the  L^gislatnrei  althoagh  not  changing  the  character  of  car  probate 
system,  have  so  altered  nnmeroos  points  of  practice  that  a  new  edition  of  the 
present  work  seemed  absolutely  necessary. 

The  plan  originally  adopted  has  been  followed  in  this  editicm,  but  with  va- 
rious improvementSy  designed  for  the  conTenience  of  those  who  may  have  occsr 
sion  to  use  the  work.  Beside  the  statutory  amendments  referred  to,  other  laws 
pertinent  to  the  subject  have  been  introduced,  and  many  decisions  upon  the 
most  important  points  have  been  added,  including  aQ  those  of  the  Supreme 
Court  to  date. 

The  fcmns  now  published  are  more  numerous,  and  have  been  prepared  with 
especial  reference  to  the  statutes  as  amended ;  or  where,  as  in  a  few  instances, 
selections  have  been  made  from  the  files  of  the  Probate  Court  of  San  Francisco 
county,  th^  have  undergone  the  necessary  alterations  to  conform  to  the  present 
law. 

In  the  entire  work  the  greatest  care  has  been  taken  to  attain  accuracy  and 
completeness.  It  is,  therefore,  hoped  that  the  profession  will  find  it  an  accepta- 
ble book  of  reference,  and  that  to  Executors,  Administrators  and  Guardians  it 
may  prove  a  serviceable  guide. 

D.  P.  B. 

San  Fbakcisoo,  Aug.  18th,  1861. 


ERRATA. 


Ffege  36,  sec.  6,  the  last  four  lines  should  be  in  italic. 

Afpbrdix  :  Amend  forms  Kos.  1,  2,  8  and  4,  by  inserting  the  names,  ages  and 
residence  of  the  dbyisxbs  when  known  to  the  petitioner. 

Form  No.  74,  at  end  of  the  first  sentence,  beipre  the  words  "to  receiye  said 
property,"  insert  "as  a  special  administrator." 

Form  No.  121,  add  to  the  note  at  bottom  of  the  page  "and  form  No.  11." 

Form'No.  196,  "  Contest  of  guardians,  etc.,"  should  read  "  consent  of  guardians." 


LIST  OF  CALIFORNIA  CASES  AFFECTING  PROBATE  MATTERS, 

REPORTED  SINCE  THE  LAST  EDITION. 

Irwin  V.  Scribcr,  28  Cal.  499,  applies  to  p.  24  and  §2. 
Castro  p.  Richardson,  18  Cal.  478,  applies  to  p.  24  and  §2,  436. 
Pico  V.  Stevens,  18  Cal  376,  applies  to  §131. 
Pico  V.  De  la  Guerre,  18  Cal.  422,  applies  lo  §130,  §131,  §132. 
Pajnc  17.  Payne,  18  Cal.  291,  applies  to  §148,  §178,  §424,  §431,  §437. 
Estate  of  Murray,  deceased,  18  Cal.  6?6,  applies  to  §286  before  its  amendment. 
Sparks  v.  Do  la  Guerra,  18  Cal.  676,  applies  to  §410. 
I^wls  V.  Lewis,  18  Cal.  654.  applies  to  §437. 
Ord  V.  Do  la  Guerra,  18  Cal.  67,  applies  to  §437. 
Teschemacher  v.  Thompson,  18  Cal.  11,  applies  to  §44. 
Updcgraff  v.  Trask.  18  Cal.  458,  applies  to  §194. 
Townscnd  v.  Gordon.  19  Cal.  188,  applies  to  p.  24,  §6,  §58,  §155. 
Abila  V.  Padilla,  19  Cal  388,  applies  to  §35,  §294,  §302. 
Gregory  t\  Taber,  19  Cal.  397,  applies  to  §155,  §171,  §172. 
Ricketson  v.  Richardson,  19  Cal.  331,  applies  to  §128. 
Soto  V.  Kroder,  19  Cal.  87,  applies  to  §194,  §195. 
Smith  v.  Hall,  19  Cal.  83,  applies  to  §135. 
Quivcy  V.  Hall,  19  Cal.  97,  applies  to  §131,  §135. 
Haigbt  V  Green,  19  Cal.  123,  applies  to  §196. 
Gronficr  v.  Puymirol,  19  Cal.  629,  applies  to  §378. 

Brewster  i;.  Ludekiiis,  19  Cal.  162,  applies  to  §13,  §60,  §156,  §206,  and  to  note  at 
foot  of  page  VI n  of  the  appendix. 
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PROBATE    LAW. 


ORGANIZATION  AND  JURISDICTION 


Act  passed  March  13,  1868. 
[Statates  of  1867-8,  p.  146.— Takes  effect  immediately.] 

Section  1.  Any  Goanty  Judge  or  Probate  Judge  of  this  State  may  hold 
terms,  or  portions  of  terms  of  the  County  Court  or  Probate  Court,  and  perform 
any  or  all  of  the  duties  of  County  judge  or  Probate  Judge,  in  any  other  county 
of  this  State,  as  well  as  in  that  for  which  he  was  elected,  to  hear,  try,  adjudi- 
cate and  determine  all  causes  and  matters  in  which  the  County  Judge  or  Pro- 
bate Judge  of  the  proper  county  is  interested,  or  has  been  employed  as  an 
attorney,  oris  disqualified  by  law  from  trying  or  adjudicating,  and  in  cases  of 
siclaiess  of  the  proper  Judge. 

Sec  2.  When,  from  any  of  the  causes  mentioned  in  the  preceding  section, 
a  term,  or  portion  of  a  term,  of  the  County  Court  or  Probate  Court  cannot  be 
held  in  a  county  by  a  County  Judge  or  Probate  Judge  thereof,  as  the  case  may 
be,  Buoh  Judge  so  disqualified  shall,  by  consent  of  the  parties  to  any  actions 
or  proceedings  which  such  Judge  is  so  disqualified  from  adjudicating,  or  their 
attorneys,  designate  the  County  Judge  or  Probate  Judge  of  some  other  county 
to  hold  such  term  or  portion  of  a  term;  and  if  the  parties  fail  thus  to  consent, 
a  certificate  of  the  fact  of  such  disqualification,  or  in  the  case  of  sickness  of 
the  Judge,  then  of  the  fact  of  such  sickness,  shall  be  transmitted  by  the 
County  Clerk  of  such  county  to  the  Governor,  who  shall  thereupon  direct  some 
County  Judge  or  Probate  Judge  of  a  neighboring  county  to  hold  such  t^rm  or 
part  of  a  term ;  and  it  shall  be  the  duty  of  the  County  Judge  or  Probate  Judge 
thus  designated  to  hold  such  t«rm,  or  portion  thereof,  as  directed. 


recorders  or  other  inferior  courU  as  the  Legislature  may  establish  in  any  incorporated 
city  or  town. 

SECTION   EIGHT — LATTER  PAET. 

The  county  judges  shall  also  hold,  in  their  several  counties,  probate  courts,  and  perform 
such  duUes  *aB  probate  judges  as  may  be  prescribed  by  law.  The  county  courts  and 
their  judges  shaU  also  have  power  to  issue  writs  of  habeas  corpus  on  petition  by  or  on 
behalf  of  any  person  in  actual  custody  in  their  respective  counties.  In  the  city  and 
county  of  San  Prancisco  the  Legislature  may  separate  the  office  of  probate  judge  from 
that  of  county  judge,  and  may  provide  for  the  election  of  a  probate  judge,  who  shall 
hold  his  office  for  the  term  of  four  years. 
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The  Gonstitutional  and  Statutory  provisions  rehtirg  to  the  organi- 
zation and  powers  of  the  Courts  of  this  State,  hUvillg  cognizance  of 

Probate  proceedings,  are  as  follows.  '  *  '  '  *' 

'  ■' »    '   - 

I.— THE  PROBATE  COURT. 

Section  8  of  Article  VI  of  the  Constitution  provides  that : 

"  There  shall  be  elected  in  each  of  the  organized  counties  of  this 

State,  one  county  judge,  who  shall  hold  his  office  for  four  years. 

He  shall  hold  the  county  court  and  perform  the  duties  of  surrogate, 

or  probate  judge."     (a.) 


(a)  By  the  action  of  the  Legislatore  of  1861,  certain  amendments  are  proposed  to 
the  Constitution,  which,  if  passed  hy  the  Legislatore  of  1862,  will  be  referred  to  the 
people'  for  their  approA'al,  and  if  so  approved  will  become  a  part  of  the  Constitution. 

Among  the  amendments  so  proposed  are  the  following : 

ARTICLE   SIXTH — JUDICIAL   DEPARTMENT. 

%  1.  The  judicial  power  of  this  State  shall  be  vested  in  a  supreme  court,  in  district 
coorte,  ID  county  courts,  in  probate  courts  and  in  justices  of  the  peace,  and  in  such 
recorders  or  other  inferior  courts  as  the  Legislature  may  establish  in  any  incorporated 
city  or  town. 

SECTION   EIGHT — LATTER  PART. 

The  county  judges  shall  also  hold,  in  their  several  counties,  probate  courts,  and  perform 
such  duties  as  probata  judges  as  may  be  prescribed  by  law.  The  county  coiurts  and 
their  judges  shall  also  have  power  to  issue  writs  of  habeas  corpus  on  petition  by  or  on 
behalf  of  any  person  in  actual  custody  in  their  respective  counties.  In  the  city  and 
county  of  San  Francisco  the  Legislature  may  separate  the  office  of  probate  judge  from 
that  of  county  judge,  and  may  provide  for  the  election  of  a  probate  judge,  who  shall 
hold  his  office  for  the  term  of  four  years. 
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Chapter  VII  of  the  act  of  May  19th,  1853,  ^^  concerning  courts 
of  justice  and  judicial  officers,"  provides  as  follows : 

§  61.  There  shall  be  in  each  county,  a  probate  court  with  the 
jurisdiction  conferred  by  this  chapter.  (Embracing  sections  61  to 
65  inclusive.)  * 

§  62.  The  county  judge  of  each  county  shall  be  the  judge  of 
the  probate  court. 

§  63.  The  probate  court  shall  have  power  to  open  and  receive 
the  proof  of  last  wills  and  testaments,  and  te.  admit  them  te  pro- 
bate ;  to  grant  letters  testamentary,  of  ^dministtotion,  and  of  guar- 
dianship, and  to  revoke  the  same  for  ^u^V^^o^i^  accordbg  to  law ; 
to  compel  executors,  administr&i(Ji^ft>;an3  guardians  to  render  an 
account  when  required,  or  4^.^^  period  fixed  by  law ;  to  order  the 
sale  of  property  of  e^taVe^.er  belonging  to  minors;  to  order  the 
payment  of  deht^i^due**by  estates ;  to  order  and  pegulate  all  parti- 
tions of  fvop&tj^^T  estate  of  deceased  persons;  to  compel  the 
atteiidaXcQ**<5f 'witnesses;  to  appoint  appraisers  or  arbitrators;  to 
compspl  the  production  of  title  deeds,  papers,  or  other  property  of 
an  eslate,  or  of  a  minor ;  (a)  and  to  make  such  other  orders  as 
may  be  necessary  and  proper,  in  the  exercise  of  the  jurisdiction 
conferred  upon  the  probate  court. 

§  64.  The  county  judge  shall  have  power  in  vacation,  to  appoint 
appraisers,  to  receive  inventories  and  accounts  to  be  filed  in  his 
court ;  to  suspend  the  powers  of  executors,  administrators,  or  guar- 
dians in  the  cases  allowed  by  law ;  to  grant  special  letters  of  admin- 
istration or  guardianship;  to  approve  claims  and  bonds,  and  to 
direct  the  issuance  from  this  court  of  all  writs  and  process  necessary 
in  the  exercise  of  his  powers  as  probate  judge. 

§  65.  The  county  judge  of  the  county  of  San  Francisco  shall 
hold  a  probate  court,  at  the  city  of  San  Francisco,  on  the  third 
Monday  of  January,  March,  May,  July,  September  and  November ; 
provided^  that  each  term  of  said  court  shall  continue  until  the  com- 
mencement of  the  next  term,  unless  all  the  business  of  the  court  be 
sooner  disposed  of.  In  the  other  counties  of  the  State,  the  county 
judge  shall  hold  a  probate  court  on  the  fourth  Monday  of  each 
month. 

{a)    Compare  eection  117  of  the  Probate  Act,  post.     Note. — See  act  of  Feb.  9th, 
1860,  Seas,  laws,  page  23,  as  to  seal  of  conrt. 
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Amendment  to  Sec,  60 j  page  22,  and  the  Act  of  May  ISfh^  1861, 

onpa^e  23. — Passed  Feb.  lOfA,  1864. 

[Took  efR?ct  on  passage.] 

§  1.  There  shall  be  in  ea<3h  year  twelve  terms  of  the  Probate 
Court  in  the  City  and  County  of  San  Francisco,  one  of  which  terms 
shall  commence  on  the  first  Monday  of  each  month.  Each  term  of 
said  Court  shall,  either  with  or  without  intermediate  adjournments, 
continue  to  the  commencement  of  the  next  term. 

§  2.  In  case  of  the  absence  of  the  Probate  Judge  from  the  said 
Court  upon  any  day  upon  which  any  petition,  citation,  notice,  pro- 
cess, order,  matter,  or  business  whatsoever  shall  be  made  returna- 
ble to  said  Court,  or  may  come  on,  or  be  set  for  hearing,  examina- 
tion, or  deterrahiation  therein,  or  be  pending  in  said  Court,  no  such 
petition,  citation,  notice,  process,  order,  matter,  or  business,  shall 
fail  by  reason  of  such  absence,  but  the  same,  and  the  hearing, 
examination,  or  determination  thereof,  and  all  matter  depending 
thereon  or  connected  therewith,  shall  be  continued  to  the  next  Mon- 
day thereafter,  at  the  hour  of  twelve  of  the  clock,  meridian,  and  in 
case  of  the  further  continuation  of  such  absence,  shall  be  continued 
from  Monday  to  Monday,  at  the  same  hour,  until  the  said  Judge 
shall  be  present  in  said  Court,  at  the  time  to  which  any  such  con- 
tinuance shall  be  made.  The  Clerk  of  said  Court  shall  make  an 
entry  in  the  mniutcs  of  said  Court  of  every  such  absence,  and  such 
entry  shall  be  conclusive  evidence  of  the  fact  of  such  absence,  and 
of  every  continuance  provided  for  by  this  Act.  The  Clerk  may 
also  enter  a  special  continuance  in  every  case  or  matter  for  which 
a  continuance  is  by  this  Act  provided,  but  the  general  entry  before 
referred  to  shall  be  sufficient  for  all  cases. 

§  3.  Any  deputy  of  the  County  Clerk  of  said  city  and  county, 
no  matter  for  what  Court,  duty,  or  business  he  may  be  particularly 
deputized  or  assigned,  may  act  as  his  deputy  in  the  Pi'obate  Court. 

§  4.  An  Act  entitled  an  Act  in  relation  to  the  Probate  Court  in 
the  City  and  County  of  San  Francisco,  approved  May  eighteenth, 
eighteen  hundred  and  sixty-one,  and  all  Acts  and  parts  of  Acts 
inconsistent  with  this  Act  are  hereby  repealed. 
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§  1.  That  the  proceedings  of  the  courts  of  probate,  within  the 
jurisdiction  conferred  on  them  by  the  laws,  shall  be  construed  in  the 
same  manner,  and  with  like  intendments,  as  the  proceedings  of  courts 
of  general  jurisdiction ;  and  that  the  records,  orders,  judgments 
and  decrees  of  the  said  probate  courts,  shall  have  accorded  to  them 
like  force  and  effect,  and  legal  presumptions,  as  the  records,  orders, 
judgments  and  decrees  of  the  district  courts. 

§  2.  This  act  shall  take  effect  only  upon  proceedings  had  or 
taken  after  its  passage. 

The  foregoing  sections,  together  with  those  contained  in  the  pro- 
bate and  guardian  acts,  comprise  all  the  statutory  provisions  defin- 
ing and  specifying  the  jurisdiction  and  powers  of  the  probate  courts 
of  this  State ;  and  to  this  statutory  jurisdiction  they  are  strictly 
limited.  The  supreme  court  has  repeatedly  held  them  to  be  inferior 
courts,  of  special  and  limited  jurisdiction,  incapable  of  exercising  any 
powers,  or  administering  any  remedies,  other  than  those  expressly 
conferred,  and  prescribed  by  statute. 

The  act  of  1858,  though  it  does  not  at  all  enlarge  the  jurisdie- 
tian  of  the  probate  courts,  essentially  modifies  the  strictness  of  the 
doctrine  laid  down  in  some  of  the  authorities,  in  reference  to  the 
effect  of  their  proceedings,  and  their  powers  in  the  exercise  of  their 
acknowledged  jurisdiction,     (a.) 

(a)     The  Juritdiclion  and  General  Powers  of  Probate  Court*. 

In  New  Yorkf  and  in  Bome  of  the  other  States,  certain  incidental  and  constrnctiTe 
powers  have  been  claimed  for  surrogate's  courts,  lu  essential  to  the  dne  exercise  of  the 
jurisdiction  expressly  conferred  by  law,  and  as  being  to  that  extent  inherent  in  all 
courts.  A  section  of  the  New  York  Be  vised  Statutes,  as  originally  enacted,  declared 
that  "  no  surrogate  shall,  under  pretext  of  incidental  poicer  or  constructive  authority^ 
exercise  any  jurisdiction  tehaiever  not  expressly  given  by  some  statute  of  this  StateJ* 
(2  B.  S.,  Ist  ed.,  p.  221.)  This  restrictive  clause  was  subsequently  repealed,  (Laws  of 
N.  Y.,  1837,  p.  536)  and  since  such  repeal,  the  exercise  of  powers  not  enumerated  in 
the  statute  has  been  repeatedly  sustained  by  the  appellate  courts  of  that  State.  Thus 
it  has  been  held,  that  the  surrogate  had  power  to  vacate  or  set  aside  an  irregular  or  ea; 
parte  order  made  by  him,  instead  of  putting  the  party  to  his  appeal ;  to  open  a  decree 
taken  by  default ;  to  enter  an  order  nunc  pro  tunc,  if  by  inadvertence  it  was  not 
entered  at  the  proper  time,  and  the  like.  (See  9  Paige,  128;  10  Paige,  316;  1  Brad- 
ford's R.,  283 ;  1  Barb.  Ch.  R.,  452,  and  the  cases  noted  infra,) 

The  following  cases,  most  of  them  decided  in  the  supreme  court  of  this  State,  bear 
more  or  less  directly  upon  this  question,  in  regard  to  the  general  powers  and  aut-hority 
of  probate  courts,  where  not  expressly  marked  out  and  defined  by  statute. 

The  probate  court  is  an  inferior  court,  and  cannot  take  jurisdiction  or  administer  rem- 
edies other  than  those  given  in,  and  in  the  manner  prescribed  by,  statute.     Oritnes 
Estate  V.  Norris,  6  Cal.  621. 
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II.— THE  DISTRICT  COURTS. 

THEIR  JURISDICTION  WITH  REFERENCE  TO  PROBATE  PROCEEDINGS. 

Section  6  of  Article  V I  of  the  Constitution  provides  that : 

^^  The  district  courts  shall  have  original  jurisdiction,  in  law  and 
equity,  in  all  civil  cases  where  the  amount  in  dispute  exceeds  two 
hundred  dollars,  exclusive  of  interest.  In  all  issues  of  fact  joined 
in  the  probate  courts,  their  jurisdiction  shall  be  unlimited." 

This  section  has  been  the  subject  of  judicial  construction  by  the 
supreme  court.  In  the  case  of  Reed  et  al.  v.  McCormicky  4  Cal. 
S42,  the  court  says : 

"  The  sixth  section  of  Article  VI  of  the  Constitution,  which 
provides  that  in  all  issues  of  fact,  joined  in  the  probate  courts,  the 


Probate  oonrts  are  coarts  of  inferior  and  limited  jurisdiction,  and  in  pleading  their 
jndgments  it  is  neceteary  to  set  oat  the  facts  which  gave  jurisdiction.    Smith  y 
Andrews,  6  Cal.  652. 

Proceedings  in  probate  conrts  are  summary  and  special,  and  must  be  in  strict  con- 
formity with  the  law.    Opinion  in  Beckett  v.  Selover,  7  Cal.  215. 

The  probate  court  is  a  court  of  special  and  limited  jurisdiction.  Though  a  settlement 
in  the  probate  court  is  a  final  settlement,  a  complainant  no  party  to  it  may  treat  it  as  a 
nnlUty,  and  invoke  the  equitable  powers  of  the  district  court,  and  compel  the  adminia- 
tiator  to  a  full  account.    Clark  v.  Perry ,  5  CaL  58. 

The  district  courts  of  this  State  have  the  same  control  over  the  estates  and  persons 
of  minors  that  the  courts  of  chancery  in  England  possess.  This  jurisdiction  is  conferred 
by  the  Constitution  (article  vi,  section  6)  and  cannot  be  divested  by  any  legislative 
enactment.  And  the  claim  of  exclusive,  original  jurisdiction  in  courts  of  probate,  over 
the  same  snbject  matter  is  unfounded.     Wilson  et  al.  v.  Roach  et  al.,  4  Cal.  362. 

The  probate  judge  is  charged  by  law  with  the  execution  of  special  duties ;  he  is  not 
vested  with  plenary  powers,  but  acts  within  an  inferior  and  limited  jurisdiction. 
Haynea  v.  Meeks,  10  Cal.  110. 

There  is  no  relation  of  inferiority  in  the  Constitution  or  powers  of  the  probate  court 
aa  respects  the  district  court.  They  are  unlike;  but  within  their  respective  spheres, 
eqiftd.  They  are  both  constitutional  courts.  No  appeal  lies  from  one  to  another.  Issues 
of  fisct  are  sent  from  the  probate  court  to  the  district  court,  not  as  from  an  inferior  to  a 
superior  tribunal,  but  for  the  sake  of  convenience,  because  the  probate  coart  has  not  the 
machinery  of  jury  trial  and  its  incidents.  But  it  was  never  intended  to  transfer  any 
portion  of  the  jurisdiction  of  the  probate  courts  to  the  district  courts ;  nor  was  it 
designed  by  the  act  of  1855,  directing  these  issues,  to  make  the  judgments  of  the  district 
coarts  binding  opon  the  courts  of  probate.    Pond  v.  Pond,  10  Cal.  495. 

The  finding  of  a  jury  in  a  district  court,  upon  an  issue  sent  from  the  probate  court,  is 
merely  in  aid  of  the  jurisdiction  of  the  latter,  by  settling  the  facts,  and  thus  furnishing 
the  material  upon  which  it  is  to  act ;  and  after  such  finding,  the  functions  of  the  district 
court  cease.  Accordingly,  where  an  administrator  filed  in  the  probate  court  his  account 
for  final  settlement,  and  an  issue  of  fact  was  made  thereon,  which  was  certified  to  the 
district  court  for  trial,  and  trial  was  had,  the  jury  finding  upon  each  issue,  and  the  judge 
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jurisdiction  of  the  district  courts  shall  be  unlimited,  does  not  give 
the  district  courts  appellate  jurisdiction  from  the  probate  courts. 
The  word  ^  unlimited '  qualifies  the  amount  in  value,  and  not  the 
term  *  original.'    *  Issues  of  fact,'  etc.,  refer  to  *  issues  to  be  tried.' " 

And  see  Wilson  et  cd,  v.  Roach  et  aL,  4  Cal.  362;  also,  the 
opinion  in  Beckett  v.  Sehver,  7  Cal.  21S. 

Section  19  of  the  Judicial  Act  (stat.  1853,  p.  287)  provides 
that,  in  all  issues  of  fact  joined  in  the  probate  courts,  the  jurisdic* 
tion  of  the  probate  courts  shall  be  unlimited. 

The  language  of  this  section  follows  that  of  Section  6  of  Article 


rendering  his  decision  on  sach  findings ;  and  this  was  certified  back  to  the  probate  court, 
which  court  refused  to  give  effect  to  the  decision  and  judgment  of  the  district  court,  but 
gave  judgment  on  such  findings  as  it  construed  them :  Heldf  that  there  was  no  error  in 
the  judgment  of  the  probate  court..    lb. 

The  jurisdiction  of  the  probate  court  over  probate  matters  is  not  exclusive.  Most  of 
its  general  powers  belong  peculiarly  and  originally  to  the  court  of  chancery,  which  stall 
retains  its  jurisdiction.  And  the  district  courts,  as  courts  of  chancery,  may  take  juris- 
diction of  the  settlement  of  an  estate,  when  there  are  peculiar  circumstances  of  embar- 
rassment to  its  administration,  and  when  the  assuming  jurisdiction  would  prevent  waiste, 
delay,  and  expense,  and  thus  conclude  by  one  action  and  decree  a  protracted  and  vexa- 
tious litigation.    Deck  v.  Gerke,  Admr.^  et  al.y  12  Cal.  433. 

The  probate  court  has  jurisdiction  to  try  and  determine  issues  of  fact  arising  in  pro- 
ceedings before  it.  And  the  issues  of  fact  joined  in  the  probate  court,  which  are  sent 
to  the  district  court  for  trial,  are  of  that  class  upon  which  the  probate  judge  is  unwill- 
ing to  pass  his  judgment,  or  where  from  gi'eat  conflict  of  evidence  a  reasonable  doubt 
must  exist  in  his  mind,  as  to  which  side  has  the  right.    Keller  v.  Franklin,  5  Cal.  433. 

The  allegations  in  a  petition  for  administration  are  not  sufiicient  to  give  the  court 
jurisdiction,  unless  proper  notice  be  given  to  bring  the  parties  before  the  court.  But  if 
proper  notice  was  in  feu:t  given,  and  the  proof  was  merely  defective,  it  would  seem 
competent  for  the  court  to  receive  another  affidavit  of  the  clerk,  and  file  the  same  nunc 
pro  tune.    Beckett  et  at.  v.  Selover,  7  Cal.  215. 

The  facts  of  the  death  of  the  intestate,  and  of  his  fesidence  within  the  county,  are 
foundation  facts,  upon  which  all  the  subsequent  proceedings  of  the  court  must  rest. 
Unless  these  facts  exist,  the  court  can  not  make  a  single  binding  order  in  reference 
either  to  the  subject  matter  or  the  person.    Haynes  v.  Meek,  10  CaL  110. 

But  when  these  facts  do  exist,  every  subsequent  movement  of  the  court  is  the  exer- 
cise of  jurisdiction  over  the  subject  matter,  and  over  all  persons  who  have  been  brought 
properly  before  it.    lb. 

The  probate  court  has  no  power  to  direct  that  the  portion  of  an  estate  of  an  intestate 
originally  allotted  to  one  of  the  heirs  at  law,  a  nonresident  heir,  shall  be  distributed 
among  the  other  heirs,  if  the  nonresident  heir  shall  fail  to  appear  and  claim  it  within 
a  year.  The  money  should  be  paid  into  the  State  Treasury  until  claimed  by  the  owner 
or  his  representatives.    Pyatt  v.  Brockman,  6  Cal  418. 

The  power  of  the  probate  judge,  to  remove  in  his  discretion  an  administrator  for  any 
of  the  causes  named  in  the  statute,  will  not  be  interfered  with  by  the  appellate  court, 
unless  it  should  be  clearly  shown  that  there  has  been  gross  abase  of  discretion.  Deck* 9 
Estate  v.  Oherke,  6  Cal.  666. 

Letters  of  guardianship  of  a  lunatic,  issued  by  a  probate  court,  cannot  be  questioned 
in  a  oollateral  proceeding.     Warner  et  aL  y.  Wilton,  4  Cal.  310. 
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VI  of  the  Constitution,  and  the  construction  given  to  the  latter  in 
the  case  of  Reed  t.  McCormick^  above  cited,  is  equally  applicable 
to  it. 

Section  21  of  the  same  act  provides  that  the  appellate  jurisdic- 
tion of  the  district  courts  shall  extend  to  the  bearing  upon  appeal 
^^  an  order  or  judgment  of  the  probate  court  in  the  cases  prescribed 
by  statute." 

Sections  363  to  365,  inclusive,  of  the  Practice  Act,  prescribe 


And  generally,  when  a  probate  court,  having  acquired  jurisdiction,  has  decided  any 
point  legitimately  before  it,  its  decision  cannot  be  called  in  question  except  by  proceed- 
ings in  that  court.  The  plaintifT  having  been  pronounced  non  compos  mentis  by  the 
probate  court,  and  a  guardian  appointed,  the  plaintifT  afterward  transacted  some  busi- 
neas,  and  the  validity  of  the  transaction  being  called  in  question,  defendant  offered  to 
prove,  as  matter  of  fact,  that  plaintiff  was  of  sound  mind  at  the  time.  Held^  that  the 
decision  could  not  be  questioned  in  that  manner.    Leonard  v.  lAonard,  14  Pick.  283. 

An  administrator  having  resigned  on  settlement,  the  judge  of  the  probate  court  found 
him  indebted  to  the  estate  in  the  sum  of  $16,000,  and  ordered  him  to  pay  it  into  court, 
and  upon  his  refusal,  the  heirs  brought  suit  on  his  administration  bond :  Held,  that  there 
was  no  law  making  the  probate  judge  a  fiscal  agent,  and  the  decree  for  the  payment  of 
money  •into  court  wiis  coram  nonjudice.     Wilson  et  al.  v.  Hernandez  y  5  Cal.  437. 

A  grant  of  administration  oriiginally  void^  and  not  merely  voidable^  acquires  no  validity 
from  an  acquiescence  of  twenty  years.  Holyoke  v.  Haskins^  5  Pick.  20;  and  see 
ex  parte  Barker,  noted  under  section  2  of  the  Probate  Act,  post. 

Unless  tile  court  has  jurisdiction,  the  proceedings,  however  regular,  cannot  be  siui- 
tained  even  when  called  in  question  collaterally,  as  in  a  case  where  administration  is 
granted  by  a  probate  court  of  the  wrong  county.    Beckett  et  al.  v.  Sclover,  7  Cal.  215. 

Sum^ates'  courts  proceed  according  to  the  course  of  the  common  and  ecclesiastical 
law,  as  modified  by  statutory  regulations.  Where  jurisdiction  is  given  by  statute,  the 
mode  of  exercising  it,  in  cases  not  Bpecially  provided  for,  must  be  regulated  by  the 
court  in  the  exercise  of  a  sound  discretion,  according  to  circumstances.  Campbell  v. 
Logan,  2  Bradford,  90. 

The  probate  court  has  jurisdiction  to  compel  an  executor  to  deliver  to  a  legatee  prop- 
erty specifically  bequeathed  to  him.    Fonte  v.  Norton,  36  Miss.  350. 

The  ordinary  and  appropriate  jurisdiction  of  the  probate  court  will  not  be  defeated 
because,  by  the  rules  and  course  of  proceeding  in  another  forum,  the  party  obtaining 
the  decree  will  be  restrained  from  reaping  the  benefits  of  it ;  and  hence  the  probate 
courtwUl  proceed  to  render  a  decree  in  favor  of  a  specific  legatee  of  a  slave,  against 
the  executor  for  hire,  although  the  executor  may  be  entitled  in  a  court  of  equity  to 
an  injunction  against  the  collection  of  the  decree,  upon  the  ground  that  the  legatee  is 
indebted  to  the  testator  in  a  sum  exceeding  the  amount  of  hire  claimed.    Ibid. 

Whether  a  probate  court  in  one  State,  in  which  ancillary  administration  with  the 
will  annexed  has  been  granted,  can  enforce  the  payment  of  a  legacy  bequeathed  by 
the  will — quere  7    Lovelady  v.  Davis,  33  Miss.  577. 

The  jurisdiction  of  the  probate  court  to  enforce  specific  performance  by  an  adminis- 
trator of  a  contract  of  deceased  to  convey  real  estate,  can  be  exercieed  only  where 
there  is  a  bond,  or  the  agreement  to  make  title  is  in  writing.  Peters  v.  Phillips,  19 
Tex.  70;  but  eee  Hartley's  Texas  Digest,  Art.  1162. 

Probate  courts  are  of  general  jurisdiction  over  the  estates  of  deceased  persons,  and 
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the  cases  in  which  appeals  may  be  taken  from  a  probate  court  to  a 
district  court,  the  time  within  which  such  appeal  must  be  taken, 
etc. 

But  the  above  sections  of  the  Judicial  Act  and  of  the  Practice 
Act  have  been  declared  unconstitutional,  so  far  as  they  undertake 
to  confer  appellate  jurisdictian  upon  the  district  courts,    (a.) 

Accordingly,  no  appeal  can  now  be  taken  from  the  probate  to  the 
district  court ;  nor  can  issues  of  fact  be  transferred  to  the  latter, 
after  being  passed  upon  in  the  probate  court.  And  the  jurisdiction 
of  the  district  courts  in  probate  proceedings  may  now  be  considered 
as  extending  only  to  the  trial  of  issues  of  fact  certified  to  it,  as 
provided  by  statute,  (6)  and  to  the  exercise  of  those  general  pow- 
ers with  reference  to  the  estates  and  persons  of  minors,  and  the 
like  matters,  which  it  possesses  by  virtue  of  the  equity  jurisdiction 
conferred  upon  it  by  the  constitution,     (c.) 

But  as  one  of  the  general  powers  which  the  district  courts  as 
courts  of  chancery  may  properly  exercise,  the  supreme  court  has 
held — in  the  case  of  Deck  et  aL  v.  Gerke  et  al.,  12  Cal.  438 — 
that  they  may  assume  original  jurisdictian  of  the  settlement  of  an 
estate,  ^'  when  there  are  peculiar  circumstances  of  embarrassment 
to  its  administration,  and  when  the  assuming  jurisdiction  would  pre- 


{a)  People  v.  Peralta,  3  Cal.  379 ;  Caulfield  v.  Hudnotif  lb.  389 ;  Hernandez  y. 
Simonj  ib.  464 ;  Reed  y.  McCormick,  4  Cal.  342 ;  Townaend  ▼.  Brookt,  5  Cal.  53 ; 
Deck'i  Estate  v.  Gherke,  6  Cal.  666. 

{b)  8e6  Title  "  Practice,"  etc.,  next  page. 

(c)  See  Sec.  6  of  Article  YI  of  the  Constitution,  ante,  p.  25 ;  also,  Wilson  et  al.  v. 
Roach  et  al. ;  Clark  v.  Perry  and  KelUr  v.  Franklin^  cited  in  note  {a)  ante,  pp.  25 
and  26. 

all  presumptions  are  in  favor  of  the  regularity  of  their  proceedings.  Those  proceed- 
ings cannot  he  impeached,  except  for  fraud,  or  hy  showing  that  in  the  particular 
instance  the  jurisdiction  did  not  attach.    Alexander  t.  Maverick^  18  Tex.  179. 

The  county  court  has  no  power  to  annex  ajB  a  condition  to  the  grant  of  administra- 
tion, that  the  administrator  shall  pay  the  costs  of  a  previous  pro  tern,  appointment,  or 
any  other  conditions,  except  such  as  are  provided  hy  law.   Caii^  v.  Haas^  18  Tex.  616. 

The  probate  court  has  power  to  punish  and  imprison  by  aUachment  for  contempt 
an  administrator,  guardian  or  executor,  for  his  refusal  or  failure  to  comply  with  any 
lawful  order  or  decree  of  the  court.  Watson  v.  Williams^  36  Miss.  331 ;  Verifier  v 
Martin,  10  S.  &  M.  103;  Walker's  R.  310. 

And  it  seems  that  the  action  of  the  probate  court  in  punishing  for  a  contempt  ia  not 
liable  to  review  or  the  subject  of  appeal.    Ibid. 

In  regard  to  /oca/ jurisdiction,  see  Chapter  I  of  the  Probate  Act,  post._ 
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rent  waste,  delay  and  expense,  and  thus  conclude  by  one  action 
and  decree  a  protracted  and  vexatious  litigation." 

Though  it  would  appear  from  the  facts  of  the  case,  which  show 
that  the  whole  matter  was  before  the  probate  court  at  the  time  the 
bill  was  filed  in  the  district  court,  and  from  the  decision  of  the 
supreme  court  upon  those  facts,  that  this  case  was  authority  for  the 
proposition,  that  under  our  constitution  the  district  courts  possess 
general  jurisdiction  over  testamentary  and  probate  matters ;  yet  the 
carefully  guarded  language  of  the  opinion  evinces  that  it  was  not 
the  intention  of  the  court  to  sanction  so  broad  a  proposition ;  and 
it  is  not  probable  that  the  authority  of  the  decision  will  extend 
beyond  a  case  involving  a  strictly  similar  state  of  facts,  or  such 
<<  peculiar  circumstances,"  as  are  referred  to  in  the  opinion. 


PRACTICE. 

IN  PROBATE  PROOEEBINGS. 

Section  293  of  the  Probate  Act  provides  that  the  practice  in  the 
district  court  shall  be  applicable  to  proceedings  in  the  probate  court, 
so  far  as  the  same  does  not  conflict  with  any  enactment  specially 
applicable  to  the  probate  court,  or  is  not  incon^tent  with  the  pro- 
visions of  the  Probate  Act,  or  the  act  to  provide  for  the  appoint- 
ment and  prescribe  the  duties  of  guardians. 

ISSUES  OP  PACT. 

Issues  of  fact  joined  in  the  probate  court  may  be  tried  in  that 
court  in  all  cases  where  neither  party  elects  to  transfer  the  same  to 
the  district  court,  unless  the  probate  judge  shall,  of  his  own  motion, 
send  it  to  the  latter  court  for  trial  by  jury,  which  he  may  do  in  his 
discretion. 

In  the  mandamus  case,  Gherke  v.  Freehn^  July  Term,  1855, 
(not  reported)  the  supreme  court  held  that  it  was  discretionary  with 
the  probate  judge  to  order  or  certify  an  issue  of  fact  to  a  district 
court,  to  satisfy  his  conscience  on  some  disputed  point,  in  accord- 
ance with  the  practice  which  prevails  in  courts  of  chancery.  See, 
however,  Keller  v.  FrarUdin^  quoted  in  note,  p.  26,  ante. 
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But  since  the  ameudmepts  of  1861  to  the  Probate  Act,  below 
referred  to,  it  would  seem  to  be  obligatory  upon  the  probate  judge 
to  certify  such  issues  to  the  district  court  for  trial  upon  the  applica- 
tion of  either  party  in  writing. 

The  probate  court,  however,  does  not  lose  its  jurisdiction  of  the 
matter  by  certifying  an  issue  to  the  district  court,  the  finding  of  the 
jury  in  that  court  being  merely  in  aid  of  the  jurisdiction  of  the 
former.  After  the  findings,  the  functions  of  the  district  court  cease. 
And  where  the  district  judge  rendered  his  decision  upon  the  find- 
ings of  the  jury  before  whom  such  an  issue  was  tried,  and  this 
decision  was  certified  back  with  the  findings  to  the  probate  court, 
it  was  held  that  the  probate  judge  might  disregard  such  decision 
and  judgment  of  the  district  court,  and  give  judgment  on  the  find- 
ings as  he  construed  them,     (a.) 

Section  20  of  the  Probate  Act,  as  amended  May  20, 1861,  pro- 
vides for  the  trial  of  issues  joined  in  the  probate  court  on  applica- 
tions for  the  probate  of  wills.     (See  Sec.  20,  j?o«^) 

Section  294,  as  amended,  provides  that  all  issues  of  fact  joined 
in  the  probate  court  shall  be  subject  to  the  provisions  of  Section  20. 

In  regard  to  the  manner  of  making  up  issues  of  fact  to  be  tried 
in  the  district  court,  and  the  proceedings  thereon,  see  Sections  20, 
294  of  the  Probate  Act,  post. 

APPEALS  FROM  THE  PROBATE  COURT. 

Sections  363  to  365,  inclusive,  of  the  Practice  Act,  prescribe  the 
cases  in  which  appeals  may  be  taken  from  the  probate  to  the  dis- 
trict court,  the  time  in  which  they  must  be  taken,  etc. 

But  the  appellate  jurisdiction  conferred  by  the  statute  upon  the 
district  courts  having  been  declared  unconstitutional,  (^ante^  p.  28) 
no  appeal  can  now  be  taken  from  an  order  or  judgment  of  a  pro- 
bate court,  except  to  the  supreme  court,  as  provided  by  the  Probate 
Act. 

The  cases  in  which  such  appeals  may  be  taken,  the  time  within 
which  they  must  be  taken,  the  manner  in  which  they  must  be  per- 
fected, etc.,  are  prescribed  in  Sections  297  to  302,  inclusive,  of  the 
Probate  Act,  which  see j  post. 


(a)  Pond  V.  Pond,  10  Cal.  495. 
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Section  800.  provides  that  the  provisions,  as  amended,  of  the 
Practice  Act,  in  regard  to  appeals  to  the  district  court,  (Sections 
363,  865)  shall  still  be  applicable  to  appeals  from  the  probate  court, 
"  so  far  as  they  do  not  conflict  mth  the  provisions  of  this  act." 

See  Sections  297  to  302  of  the  Probate  Acty  post^  and  the  notes 
to  those  sections. 

Reference  is  also  made  to  an  act  in  relation  to  appeals  generally, 
passed  May  20th,  1861.     See  session  laws,  p.  589. 

In  regard  to  actions  by  and  against  executors  and  administrators, 
and  other  maters  of  practice,  see  the  several  sections  of  the  act, 

p09t. 


ESTATES  OF  DECEASED  PERSONS. 


"  AN  ACT  TO  REGULATE  THE  SETTLEMENT  OF  THE  ESTATES  OP  DECEASED 
PERSONS,"  PASSED  HAY  1, 1851 ;  WITH  THE  AMENDMENTS  OP  1858, 

1855, 1856,  1858,  1860  AND  1861. 

J%c  People  of  the  State  of  California,  represented  in  Senate  and  As- 
sembfy,  do  enact  as  follows : 

CHAPTER    I. 

JURISDICTION. 

8KB  PRECEDING  TREATISE   ON   THE   ORGANIZATION   AND     JURISDICTION   OF   PROBATE 

COURTS. 

§  1.     The  county  court,  when  sitting  for  the  transaction  of  pro-^JJj^^JJr^"'* 
bate  business,  shall  be  known  and  called  the  "  probate  court,"  and 
the  county  judge  shall  be  ex  officio  probate  judge,     (a.) 


(a)  There  has  been  some  diversity  of  opinion  in  regard  to  the  proper  title  of  th6 
ooiinty  jadge,  sitting  as  judge  of  the  probate  court,  and  the  particular  form  in  which 
orders,  etc.,  made  in  proceedings  in  the  probate  court,  to  which  his  signature  is  reqni- 
ate,  should  be  signed:  as,  whether  the  signature  should  be  —  "A.  B.,  county  judge," 
or  **  A.  B.,  county  judge  and  ex  officio  judge  of  the  probate  court," — or,  simply,  "  A. 
B.,  probate  judge."  The  constitution  (article  6,  section  8)  provides  that  the  "  county 
judge  "  "  shall  hold  his  office  for  four  years,"  and  "  shall  perfo^rm  the  duties  of  surro- 
gate or  probate  judge" 

Section  61  of  the  act  of  May  19, 1853,  concerning  "  courts  of  justice,"  etc.,  provides 
that,  "there  shall  be  in  each  county  a  probate  court"  etc.;  and  section  62  enacts 
that,  "  the  county  judge  shall  be  the  judge  of  the  probate  court"  By  the  act  of  April 
9th,  1861,  where  an  officer  elected  or  appointed  to  one  office  is  thereby  authorized  to  per- 
form ex  ojjicio  the  duties  of  another  office,  his  signature  in  the  name  of  the  office  exer- 
eiiied  ex  officio  is  declared  to  be  as  valid  as  if  he  added  thereto  the  name  of  the  office  to 
which  he  was  elected  or  appointed.  In  the  "  act  to  regulate  the  settlement  of  the 
estates  of  deceased  persons,"  the  titles  of  *' probate  court,"  and  "  probate  judge,"  arc 
aniformly  employed.  The  latter  title  is  now  adopted  in  the  probate  court  of  the  city 
and  county  of  San  Francisco,  in  all  proceedings  therein. 
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^"^wini^to^Sf     ^  ^'     ^*^^^  ®^^^  ^®  proved,  and  letters  testamentary,  or  of 
probated,     administration,  shall  be  granted — 

First — In  the  county  of  which  the  deceased  was  a  resident  at, 
or  immediately  previous,  to  his  death,  in  whatever  place  his  death 
may  have  happened. 

Second — In  the  county  in  which  he  may  have  died,  leaving  estate 
therein,  and  not  being  a  resident  of  the  State. 

TUrd — In  the  county  in  which  any  part  of  his  estate  may  be, 
he  having  died  out  of  the  State,  and  not  having  been  a  resident 
thereof  at  the  time  of  his  death. 

Fourth — In  the  county  in  which  any  part  of  his  estate  may  be^ 
he  not  being  a  resident  of  the  State^  and  not  leaving  estate  in  the 
county  in  which  he  died. 

Fifth — In  all  other  cases,  in  the  county  where  application  shall 
first  be  made,     (a.) 

The  meaning  of  thU  provision  (subdiviBion  1  of  eec.  2)  ia,  that  administration  must 
be  granted  in  ilie  county  of  wkich  deceased  was  a  resident  at  the  time  of  his  death  ; 
and  the  words,  '*  or  immediately  previous  to,"  must  be  considered  as  mere  surplusage. 
Beckett  et  al.  v.  Selauer^  7  Cal.  215;  Aftel  v.  LovCf  January  Term,  1861. 

It  is  the  object  of  the  law,  that  administration  should  not  be  granted  until  the  death 
of  the  party,  and  only  one  administration  within  the  State ;  it  therefore  makes  his  rea- 
dence  at  the  time  of  his  death  the  test  by  which  to  determine  where  the  grant  should 
be  made.  Accordingly,  these  two  facts  must  be  alleged  in  the  petition ;  and  they  must 
be  true  in  fact.  If  not  true  in  fact,  the  proceedings  are  void ;  and  the  decision  of  the 
probate  court  upon  these  jurisdictional  facts  is  not  conclusive  upon  any  one  not  actually 
before  the  court.    Beckett  v.  Selover,  7  Cal.  215;  Haynes  v.  Meeksy  10  Cal.  110. 

And,  unless  the  court  ha*  Jnrisdictiony  the  proceedings,  however  regular,  cannot  be 
sustained,  collaterally,  as  in  a  case  where  administration  is  granted  by  a  probate  court 
pf  the  wrong  county.    Ilnd^  and  cases  cited  in  the  opinion. 

The  probate  court  cannot  refuse  to  hear  testimony  to  show  that  the  deceased  was  not, 
at  the  time  of  his  death,  a  resident  of  the  county  where  the  estate  was  being  adminis- 
tered.   Beckett  v.  Selover^  7  Gal.  215. 

In  the  provisions  of  the  statutes  relating  to  testamentary  matters,  the  terms  "  resi- 
dent "  and  "  inhabitant "  have  the  same  purport,  and  are  to  be  construed  in  reference 
to  the  d4)micil  of  the  decedent.  A  doraicil  once  acquired  continues  till  another  has 
been  gained  animo  et  facto.    Isham  v.  Gibbons,  1  Bradford,  70. 

Letters  granted  by  a  court  having  no  jurisdiction  are  void ;  and  the  court  having 
jurisdiction  may  proceed  to  grant  letters  icit1u>ut  a  revocation  of  those  previously 
issued.  Ex  parte  Barker,  3 ;  Leigh,  719,  and  see  Ilolyoke  v.  Haskins — ^noted  ante, 
p.  27. 

An  executor  or  administrator,  by  virtue  of  his  appointment  in  one  State  or  county, 
derives  no  authority  over  the  goods  of  the  deceased  in  another  county  or  State,  unless 
he  obtain  new  powers  in  the  jurisdiction  where  such  goods  are  situated.  Parsons  v. 
Lyman,  4  Bradford,  268. 


(a)    Amended  May  20th,  1861 — amended  portion  in  italics. 
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A  died  in  Henry  county  and  his  will  was  proved  and  admitted  to  record  there.  An 
application  was  made  to  revoke  the  letters  on  account  of  the  birth  of  a  poethumouB 
child  unprovided  for.  In  the  meantime,  that  part  of  Henry  county  including  testator's 
residence  at  the  time  of  his  death  had  been  cut  off  and  included  in  Spaulding  county, 
and  the  administrator  de  bonis  non  had  removed  to  Texas.  Heldy  that  Henry  coimty 
had  jmisdiction  of  the  proceeding ;  that  the  right  to  transfer  to  Spaulding  was  a  per- 
sonal privilege ;  and  that  in  this  and  all  similar  cases,  everything  done  previous  to  the 
application  in  the  original  county  was  rightly  done,  and  was  valid — McDonald,  J., 
dissenting.    Knight  et  al.  v.  Knight^  Adm'r^  27  Georgia,  633. 

A  writ  of  ne  exeat  was  issued  against  an  executor  about  to  remove  from  the  State. 
Heldj  on  appeal,  that  the  will  of  the  testator  being  proven  in  Georgia,  and  letters  being 
issued  there,  where  the  testator  died  and  the  executor  and  the  legatees  lived  at  the 
time,  and  the  property  being  all  situated  there,  the  courts  of  Georgia  will  not  surrender 
their  jnnediction  over  the  person  of  the  trustee,  and  remit  the  cestui  que  trust  to  a 
foreign  power,  notwithstanding  the  voluntary  removal  of  the  trustee  thither.  McGee 
V.  Polk  et  al.,  24  Georgia,  406. 

Where  jurisdiction  exists  in  one  county  and  letters  are  there  issued,  the  proceedings 
eannot  be  transferred  into  another  county,  on  the  ground  that  the  widow  and  the  wit- 
nesses resided  in  the  other  county,  and  that  the  interest  of  the  persons  representing  the 
estate  would  be  advanced.    Estate  of  Chas.  G.  Scott,  15  Cal.  220. 

§  3.     When   the  estate  of  the  deceased  is  in  more  than  one 


Amendment  to  Sec,  S.— Passed  April  ith,  1864. 

[Took  efivct  on  psusage.] 

§  3.  When  the  estate  of  the  deceaseii  is  in  more  than  one  county 
he  havmg  died  out  of  the  State,  and  not  having  boen  a  rosident 
thereof  at  the  time  of  his  death,  or  being  such  non-resident,  and 
dying  withm  the  State,  and  not  leaving  estate  in  the  county  where 
he  died,  the  Probate  Coui-t  of  that  county  in  which  af.i)lication  is 
first  ma^e  for  letters  testamentary  or  of  administration,  shall  have 
exclusive  jurisdiction  of  the  settlement  of  the  estate. 


When 


L 


CHAPTER    II. 

OF  THB  PROOF  OF  WILLS. 

The  decisioDB  of  the  courts  of  this  and  other  States  bearing  npon  the  matters  treated 
of  in  this  division  of  the  statute,  and  not  more  properly  faiiing  under  some  particular 
section,  are  collected  at  the  end  of  the  chapter. 

Persons  hav-     §  4.   Ahj  person  having  the  castodj  of  any  will  shall,  within 
will  to  deliver  thirty  davs  after  he  shall  have  knowledge  of  the  death  of  the  tes- 

It  into  probate  J        ^  ,  .  ,    , 

court.  tator,  deliver  it  into  the  probate  court  which  has  jurisdiction  of  the 

case,  or  to  the  person  named  in  the  will  as  executor. 

See  posif  Sec.  13. 

The  laws  of  California,  before  the  adoption  of  the  constitution,  did  not  require  wills 
to  be  probated.  Our  statutes  do  not  apply  to  wills  that  took  effect  before  they  were 
passed.  They  must  rest  for  their  validity  upon  the  laws  under  which  they  were  made. 
Under  them  the  heirs  became  entitled  to  immediate  possession.  Grimei'  EiUUev. 
Norris,  6  Cal.  261 ;  Panaud  v.  Jones,  1  Cal.  488 ;  Casiro  v.  Castro,  6  Cal.  158 ;  Tevis 
V.  Pitcher,  10  Cal.  465. 

A  will  made  in  Texas,  operating  upon  property  there  situated,  must  be  interpreted 
by  the  law  of  that  State.    N«rris  v.  Harris,  15  Cal.  226. 


Executor  must 


§  5.  Any  person  named  as  executor  in  any  will  shall,  within 
present  wiii,elc.  thirty  days  after  the  death  of  the  testator,  or  within  thirty  days 
after  he  has  knowledge  that  he  is  named  executor,  present  the  will, 
if  in  his  possession,  to  the  probate  court  which  has  jurisdiction. 

§  6.  If  he  intends  to  decline  the  trust,  he  shall,  at  the  same 

by  executor,     time,  file  his  renunciation  in  writing.    J^  he  shall  neglect  for  ten 

days  to  file  his  renunciation^  such  neglect  shall  be  equivalent  to  a 

renunciation^  unless  for  cause  shotun^  the  probate  courts  or  judge^ 

shall  extend  Hie  time.     If  he  intends  to  accept,  he  shall  present  with 

p  uti  n  what*'^®  ^'^^'  ^  petition,  sottmg  forth  the  facts  necessary  to  give  jurisdic- 

to  contain.       ^Iqu^  and  when  the  same  are  known,  the  names,  ages  and  residence 

of  the  heirs  and  devisees  of  the  deceased,  and  the  probable  value 

and  character  of  the  property  of  the  estate,  and  praying  that  the 
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will  be  admitted  to  probate^  and  that  letters  testamentary  be  issned 

to  him.     If  the  jurisdictional  facts  existed^  but  are  not  fully  set  ^^rMictioMi 

forth  in  the  petition^  and  the  same  shall  be  cfterwards  proved  in  the 

course  of  the  administration^  the  probate  of  the  will  and  the  subse^ 

queni  proceedings  shall  not,  on  account  of  such  want  of  jurisdic- 

tianal  averments^  be  held  void,     (a.) 

[Forma  Nob.  1  to  8  and  30,  Appendix.] 
See  Beckett  y.  Sdover^  and  other  cases  quoted  under  Sec.  2,  ante ;  see  Sec.  41,  pott. 

§  7.  Every  person  who  shall  neglect  to  perform  any  of  the  duties   peoAity  for 
required  in  the  preceding  sections,  without  reasonable  cause,  shall   tucef^*"^  ' 
be  liable  to  every  person  interested  in  the  will  for  the  damages  they 
may  sustam  m  consequence  of  such  neglect. 

§  8.  Any  person  named  as  executor  in  a  will,  though  the  will  is 
not  in  his  possession,  may  present  his  petition  to  the  probate  court  probIte,'^where 
which  has  jurisdiction,  praying  that  the  person  in  possession  of  the  in  n^^l^tlon'^of 
will  may  be  required  to  produce  it,  that  it  may  be  admitted  to  pro-     '* 
bate,  and  that  letters  testamentary  may  be  issued  to  him. 

[Forms  Noe.  8,  29,  Appendix.] 

§  9.  Any  person  having  an  interest  in  the  will  may,  in  like  man*     rctition  hj 
ner,  present  a  petition  praying  that  it  may  be  required  to  be  pro-intere^!^^° 
duced  and  admitted  to  probate. 

[Form  No.  8,  Appendix.] 

a 

§  10.  If  it  be  alleged  in  any  petition  that  any  will  is  in  the  pos- 
session of  a  third  person,  and  the  court  shall  be  satisfied  that  the  ,<>»■?«' ^'ojp'?: 

,        ,  *  '  duction  of  will 

allegation  is  correct,  an  order  shall  be  issued  and  served  upon  the  ^^^^n  *?  P°f «!: 

°  '  *  tion  of  A  third 

person  havmg  possession  of  the  will,  requiring  him  to  preduce  it  atP«^7- 
a  time  to  be  named  in  the  order. 

[Forms  Nos.  8,  29,  Appendix.] 

§  11.  If  he  has  ]3ossession  of  the  will  and  neglects  or  refuses  to 
produce  it  in  obedience  to  the  order,  he  may,  by  warrant  from  the  ^ipobS?!^  ©^ 
court,  be  committed  to  the  jail  of  the  county,  and  be  kept  in  close  ^^^ 
confinement  until  he  shall  produce  the  will. 

[See  Forms  Nos.  80,  81,  Appendix.] 
Compare  See.  63  of  the  Judicial  Act,  ante^  p.  22,  and  Sec.  117,  poBt. 


{a)  Amended  May  20th,  1861 ;  amended  portion  in  italics. 
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M«A«ii  aiou  uinscc  citanoDS  to  be  isBued  and  served  upon  them  to 
appear  and  contest  the  probate  of  the  will  at  the  time  appointed. 

[Forms  Nos.  9, 13,  14,  Appendix.] 

As  to  service  of  citation,  see  Sees.  288-290,  inclosive,  poit. 

Citation  to  heirs,  to  show  cause  against  probate  of  will,  etc.,  not  served,  is  no  oligeo- 
tion  to  the  jurisdiction  of  the  probate  court,  if  the  heirs  answer.  The  want  of  due 
service  goes  only  to  the  ierviee  itself.    Abila  v.  PadiUa^  14  Cal.  103. 

citfltioDi  to     §  15«  If  the  will  is  presented  bj  any  other  person  than  the  one 

JJ^***^"*®"* named  as  executor,  or  if  it  is  presented  by  one  of  several  persons 

named  as  executors  in  the  will,  citations  shall  also  be  issued  and 

served  upon  such  person  or  persons,  if  resident  within  the  county. 


SobpcBi 
R  n  b  t  c  r  i 
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Amended  Sec.  l^.— Passed  April  2d,  1866. 
[Statutc8  lS6.>-'6.  p.  765.-Takea  effect  8ixly  day8  after  pasaajre.] 

§  13.  When  any  will  shall  have  come  into  the  possession  of  the 
Probate  Court,  and  a  petition  for  the  probate  thereof  and  for  the  issu- 
ance of  letters  testamentary  or  letters  of  administration,  with  the  will 
annexed,  shall  have  been  filed,  the  Court  or  Judge  shall  appoint  a  time 
for  proving  it,   which  shall  not  be  lesa  than  ten  nor  more  than  thirty  he 

days,  jyid    shall  cause  notice  to  be  given  thereof  by  the  Clerk  by  pub-  ^% 

lication  in    some  newspaper,  if  there  is   one  printed  in  the  county  if  °* 


•ing  proof 


a 
Qy 


ct- 


not,  by  notices   posted  in  three  public  places  in  the  county.     If  the 

notice  is  published  in  a  weekly  newspapei,  it  shall  appear  therein  oo  at  i^^ 

least  three  different  days  of  publication,  and  if  in  a  newspaper  pubKsh-  jd! 

ed  oftener  than  once  a  week,  it  shall  be  so  published  that  there  shall  he 

be  at  least  ten  days  from  the  first  to  the  last  day  of  publication,  both  ^^ 

the  first  and  the  last  day  being  included.     If  the   notice  is  by  posting,  '^^ 

it  shall  be  given  at  least  ten  days  before  the  hearing.  *^^ 


ith 
4e 
ial 
or 


u»oee  ot  t»ct,  u,e  jury  tijoag  the  ««»e  sImII  wnder  a  special  Tertict  ftereol' 
And  whenever  a  trial  by  jury  of  any  !«,„«  of  fact  joined  in  the  ^C  C^rt 
in  tie  manner  provided  in  this  Act  shall  be  demlnded  in  writi^tanS 
section  p.«v.ded.  .t  shall  be  the  dnty  of  the  Probate  Court  to  cause  to  be  s^^! 
moned  and  .mpanneled  a  jury  for  the  trial  of  such  issue  or  issues  of  fict.  S^h 
jury  shall  be  summoned  and  impanneled  by  the  Probate  Court  in  the  same 
numner  as  is  provided  for  by  law  for  summoning  and  impanneling  trial  Jm^s 
m  the  County  Courts  of  this  State  for  the  trial  of  civil  a^ons,  for  tte  ti^of 
such  i-^ues  or  issue  of  tact,  and  at  such  time  as  the  Court  shall  direct  IT.- 
trial  «1^1  be  hj^  -B  in  other  civil  cases;  and  upon  determinS^  s^f  sue^r 
,»ues  of  fact,  the  jury  trying  thesame  shall  render  a  special  vfrdi^j^r^h 
of  the  .ssues  submitted  to  them;  and  the  Probate  Court  shall  proceed  to  aS 
said  W.U  to  probate,  or  not,  according  to  the  facts  found  and  the  law; 3a 
new  trial  may  be  had,  and  also  appeal  taken  from  such  trial  verdict  LI 
udgmen,   as  in  other   civil   cases;   and   the   Act   reguIaS^'  ^^ 


io4^AA    in    Uua    SL^^^      .«J^ 


'^**    ---i-  -11,,^ 


AmmAmmt  to  Sec,  27. — PdBBed  March  Qth,  1863. 

[Took  efl^ct  iminediatelv.] 

4  27.  All  iKrillfl  which  dhall  hare  been  duly  proved  and  allowed  in  any  State, 
Territory,  or  District  of  the  United  States,  or  in  any  foreign  country  or  State, 
may  be  allowed  and  recorded  In  the  Probate  Conrt  of  any  county  in  which  the 
testator  shall  have  left  any  estate ;  provided^  it  ha«  been  executed  in  conformity 
with  the  lawi  of  thig  State. 
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§  17.  At  the  time  appointed,  or  at  any  time  to  which  the  hear- 
ing may  be  continued,  upon  proof  being  made,  hy  affidavit^  or  ^^^^^^^^^ 
(dhenvisey  to  the  satisfaction  of  ike  courts  that  notice  has  been  given 
as  required  in  the  preceding  sections,  the  court  shall  proceed  to 
hear  the  testimony  in  proof  of  the  will,     (a.) 

[Forms  Noe.  12, 14,  Appendix.] 

§  18.  Any  person  interested  may  appear  and  contest  the  will,  wbbmajoon- 
If  it  appears  that  there  are  minors,  or  persons  residing  out  of  t^  appoint  attor- 
county^  who  are  interested  in  the  estate^  the  court  shall  appoint  some  e?Z  ^  °^*^ 
attorney  to  represent  them,     (a.) 

[FormB  Nob.  16, 17,  Appendix.] 
See  Sec  295,  poit, 

A  creditor,  or  other  party  in  interest,  may  contest  the  wiU.  Whether  the  objector 
be  a  creditor  may  be  disputed.  The  oath  of  the  objector  is  sufficient  in  the  first 
instance ;  but  if  the  demand  be  denied,  he  must  set  forth  the  particulars  of  his  debt  so 
as  to  show  its  nature  and  basis.  When.the  question  of  interest  is  raised,  adverse  test- 
imony will  only  be  received  where  it  is  a  question  of  substance;  but  on  an  application 
for  an  inventory — an  account — for  increased  security,  etc.,  the  positive  oath,  with  facta 
showing  interest,  will  suffice,  and  the  merits  of  the  claim  will  not  be  tried.  Burwell 
V.  Shaw,  2  Brad.  322 ;  Cotierell  v.  Brock,  1  Brad.  148. 

A  legatee  may  intervene  to  oppose  proof  of  a  codicil  revoking  his  legacy.  Walsh 
V.  Ryan^  1  Brad.  433.    And  see  Beard  v.  Knox,  noted  at  the  end  of  the  chapter. 

It  seems  that  a  party  who  has  not  filed  allegations  against  the  validity  of  a  wiU, 
and  who  has  not  appeided,  cannot  contest  the  probate  on  aUegutions  filed  and  appeal 
taken  by  another  party.  But  when  upon  allegations  it  has  been  fully  determined  that 
the  will  is  not  sufficiently  proved,  any  of  the  next  of  kin,  not  a  party  to  the  contest, 
may  avail  himself  of  the  decision,  though  it  was  not  obtained  at  his  instance.  Mason 
V.  Jones,  2  Brad.  325. 

§  19.  If  no  person  shall  appear  to  contest  the  probate  of  a  will,  probate  where 
the  court  may  admit  it  to  probate  on  the  testimony  of  one  of  the  tented.  °°  ^^ 
subscribing  witnesses  only,  if  he  shall  testify  that  the  will  was  exe- 
cuted in  all  particulars  as  required  by  law,  and  that  the  testator 
was  of  sound  mind  at  the  time  of  its  execution. 

[Forms  Nos.  18, 19,  20,  21,  Appendix.] 
See  Sec.  24, post,  and  cases  noted;  and  see  Sec.  41,  post. 

§  20.  If  any  person  appears  and  contests  a  will,  he  shall  file  aing^wlifto^me 
statement,  in  writing,  of  the  grounds  of  his  opposition.  When  any  pJJJuon.  ^^  ^^ 
issue,  or  issues,  of  fact  shall  be  joined  in  the  probate  court,  respect- 


(a)  Amended  1861 ;  amended  portions  in  itaHcs. 
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ing  the  competency  of  the  deceased  to  make  a  last  will  and  testa- 
ment, or  respecting  the  execution  bj  the  deceased  of  such  last  will 
and  testament,  under  restraint  or  undue  influence,  or  fraudulent 
representations,  or  for  any  other  cause  affecting  the  validity  of  such 

hSwuM.  ^^  will,  such  issue,  or  issues,  shall,  at  the  request,  in  toriting^  of  either 
of  the  parties  interested,  be  certified  immediately  to  the  district 
court  of  the  proper  county,  for  trial  by  jury,  othertvise  the  same 
shall  be  tried  by  the  probate  court.  Such  request  in  writing j  shall 
be  filed  at  least  three  days  before  any  day  sest-for  the  trial  of  the 
issue  in  the  probate  court.  Issue  shall  be  deemed  joined  by  the 
filing  of  the  grounds  of  opposition,  as  aforesidd,  with  the  clerk  of 

deemed  Joined,  the  probate  court.     Such  issue,  or  issues,  of  fact,  shall  be  made  up 

How  made  up  '^  . 

and  tried,  spe-  and  tried  in  the  same  manner  as  is,  or  may  be,  provided  by  law  for 
Froeeedinn  of  the  trial  of  issucs  of  fftct  in  Other  cases.     Upon  determination  of 

Probate   Conrt  ,  ,         *^ 

thereupon.  guoh  issue,  or  issues,  of  fact,  the  jury  trying  the  same  shall  render 
a  special  verdict  thereon,  and  the  finding  of  the  jury  shall  be  cer- 
tified by  the  district  court  to  the  probate  court,  whereupon  the  pro- 
bate court  shall  proceed  to  admit  said  will  to  probate,  or  not,  accord- 
ing to  the  facts  found  and  the  law.     (a.) 

[FormB  KoB.  22  to  26,  Appendix ;  and  see  forms  noted  under  Sec.  294.] 

Compare  Sec.  294,  post^  in  regard  to  the  manner  of  the  trial  in  the  district  courts  of 
issnes  of  fact  joined  in  the  probate  courts,  etc.,  and  see  ante^  p.  26. 

The  probate  conrt  has  jorisdiction  to  try  and  determine  issues  of  &ct  arising  in  pro- 
ceedings before  it.    Keller  y.  Franklin^  5  Cal.  432. 

There  is  no  relation  of  inferiority  in  the  constitution  or  powers  of  the  probate  court 
as  respects  the  district  court.  They  are  unlike,  but,  within  their  respective  spheres, 
equal.  They  are  both  constitutional  courts.  No  appeal  lies  from  one  to  the  other. 
Issues  of  fact  are  sent  from  the  probate  conrt  to  the  district  court,  not  as  from  an  infe- 
rior to  a  superior  tribunal,  but  for  the  sake  of  convenience,  because  the  probate  court 
has  not  the  machinery  of  jury  trial  and  its  incidents.  But  it  was  never  intended  to 
transfer  any  portion  of  the  jurisdiction  of  probate  courts  to  the  district  courts.  Nor 
was  it  designed  by  the  act  of  1855,  directing  these  issues,  to  make  the  judgments  of 
the  district  courts  binding  upon  the  courts  of  probate.    Pond  v.  Pond^  10  Cal.  495. 

The  probate  court  does  not  lose  its  jurisdiction  over  a  subject  of  which  it  has  taken 
cognizance,  by  adopting  the  proceeding  of  an  issue  whereby  to  determine  the  issue 
advisedly.  The  finding  of  a  jury  in  the  district  court  is  merely  in  aid  of  its  jurisdic- 
tion, by  settling  the  facts,  and  thus  furnishing  the  material  upon  which  it  is  to  act ; 
and  after  such  findings,  the  functions  of  t^e  district  court  cease.    Ibid. 

The  district  court,  by  virtue  of  its  common  law  powers  alone,  derives  its  power  to 
try  issues  of  fact ;  and  that  court,  as  a  court  of  law,  has  no  jurisdiction  over  probate 


(a)  Amended  1855,  by  adding  all  from  and  including  the  third  line.    Amended  1861 
amendments  of  1861  printed  in  italics. 
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matten.  Ite  jmisActioii  over  matters  of  aoconnt,  and  the  like,  is  deriyed  from  its 
grant  of  equitable  power  in  the  constitation,  and  in  that  respect  it  haii  only  ooncnrrent 
jorifldiction  with  the  probate  court.     Ibid. 

Therefore,  where  an  adxniniatrator  filed  in  the  probate  oonrt  his  acconnt  for  final 
settlement,  and  an  issne  of  fiiot  was  made  thereon,  which  was  certified  to  the  district 
eonrt  for  trial,  and  trial  was  had,  the  jury  finding  on  each  issae,  and  the  judge  render- 
ing his  decision  on  such  findings,  and  this  was  certified  back  to  the  probate  court, 
which  court  refused  to  give  eflEbct  to  the  decision  and  judgment  of  the  district  court, 
but  gave  judgment  on  such  findings  as  it  construed  them :  Held,  that  there  was  no 
error  in  the  judgment  of  the  probate  court.    Ibid. 

§  21.  If  the  win  18  contested,  all  the  subscribing  witnesses  who  (Jted^lai  ^he 
are  present  in  the  county,  and  who  are  of  sound  mind,  must  be  ne^t^o°&^- 
produced  and  examined,  and  the  death,  absence  or  insanity  of  any  ^''^^^* 
of  them  shall  be  satisfactorily  proved  to  the  court. 

It  is  not  necessary  that  both  witnesses  ikould  prove  thai  the  provisions  of  the  stat- 
mte  as  to  the  mode  of  exeetUion  loere  complied  with.  Where  one  witness  testified 
clearly  to  their  performance,  and  the  recollection  of  the  other  was  vague  and  indistinct : 
Heidy  that  the  proof  of  execution  was  sufllcient.     Weir  v.  Fitzgerald,  2  Brad.  43. 

And  see  the  case  of  Peebles  v.  Ca««,  (where  the  subscribing  witnesses  had  lost  all 
reeolleetion  of  the  execution  of  the  instrument)  noted  at  the  end  of  the  chapter. 

Where  the  testamentary  declaration  and  the  request  to  the  subscribing  witness  to 
attest  the  instrument  were  made  by  means  of  questions  put  by  the  counsel  attending 
the  execution  of  the  will,  and  the  affirmative  response  of  the  testator :  Held,  that  the 
forms  prescribed  by  the  statute  were  satisfactorily  complied  with.  Thtnison  v.  Thtni- 
son,  4  Brad.  138. 

§  22.  If  none  of  the  subscribing  witnesses  reside  in  the  county   Proof  of  wJii. 
at  the  time  appointed  for  proving  the'  will,  the  court  may  admit  the 
testimony  of  other  witnesses  to  prove  the  sanity  of  the  testator,  and 
the  execution  of  the  will ;  and  as  evidence  of  the  execution,  it  may 
admit  proof  of  the  handwriting  of  the  testator,  and  of  the  sub- '''■"'"*• 
scribing  witnesses,  or  any  of  them. 

[Form  No.  22,  Appendix.  See,  also,  Form  Ko.  27,  selected  from  the  files  of  the 
court  as  a  noted  case,  in  which  the  testimony  of  the  subscribing  witnesses  was  taken 
by  commission.] 

§  23.  The  testimony  of  each  witness  shall  be  reduced  to  writing, 
and  signed  by  him,  and  shall  be  deemed  good  evidence  in  any  sub-   xegtimonj  to 
sequent  contests  concerning  the  validity  of  the  will,  or  the  suffi-JStVJlf'iS^* 
ciency  of  the  proof  thereof,  if  the  witness  be  dead,  or  has  perma-**®"' 
nently  removed  from  the  State 

[Forms  Nos.  18  and  19,  Appendix.] 

§  24.  If  the  court  shall  be  satisfied  upon  the  proof  taken,  or  ir  proved  cer. 
Jram  thefacUfotmd  by  the  jury ,  that  the  will  was  duly  executed,  SSlsd.  *******" 


Proof  by  hand 
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and  that  the  testator  at  the  time  of  the  execution  was  (jt  sound  and 
diipowng  mind,  and  not  under  restraint,  undue  ivflumce  orfrayd- 
vlent  misrepresentationj  a  certificate  of  the  proof  and  the  faets 
foundj  signed  by  the  probate  judge  and  attested  bj  the  seal  of  the 
court,  shall  be  attached  to  the  will,     (a.) 

[Fonn  No.  SO,  Appendix.) 

In  case  of  great  physical  infirmities,  something  more  than  mere  formtU  proof  should 
be  required.  Additional  evidence  to  show  that  the  mind  accompanied  the  will,  and 
that  its  provisions  were  understood,  is  necessary.  This  may  be  supplied  by  lobscrib- 
ing  witnesses  or  aliunde.     Weir  ▼.  Fitzgerald^  2  Brad.  42. 

Defects  of  the  senses  do  not  incapacitate ;  but,  it  appearing  that  the  testator  being 
of  advanced  age,  and  his  hearing  and  sight  impaired,  the  cireumitances  attending  the 
execution  of  the  ufill  should  be  carefully  scrutinized  far  any  traces  of  imposition  or 
arti^ee.    Ibid. 

And  see  Mowry  v.  Silbur,  2  Brad.  133;  McSorley  y.  Me&orley,  2  Brad.  188;  and 
McGuire  v.  Kerr^  2  Brad.  244 ;  also.  Burger  v.  Hill,  noted  at  the  end  of  this  chapter. 

It  seems  to  be  the  rssolt  of  the  cases,  that  the  influence  to  vitiate  an  act  must  amoont 
to  force  and  coercion,  destroying  free  agency ;  it  must  not  be  the  influence  of  affection 
and  attachment,  it  must  not  be  the  mere  desire  of  gratifying  the  wishes  of  another,  for 
that  would  be  very  strong  ground  in  support  of  a  teitamflotary  act.  Further,  there 
must  be  proof  that  the  act  was  obtained  by  this  coercion,  by  importunity  which  could 
not  be  resisted ;  that  it  was  done  merely  for  the  sake  of  peace,  so  that  the  motive  was 
tantamount  to  force  and  fear.  Where  persuasion  is  used  to  a  testator  on  his  death  bed, 
when  even  a  word  distracts  him,  it  may  amount  to  force  and  inspiring  fear.  1  Jarman 
on  Wills,  p.  39. 

With  regard  to  what  deceit  shall  annul  a  testament  on  the  ground  of  fraud,  as  in  the 
case  of  a  will  made  under  fear,  it  is  left  to  the  judgment  of  the  tribunal  trying  the 
case,  comparing  the  deceit  with  the  capacity  or  understanding  of  the  person  deceived, 
to  discern  whether  it  be  such  as  may  overthrow  the  testament  or  not.  Ibid,  p.  40 
see,  also,  cases  there  cited. 

There  is  nothing  unlawful  in  suggestion,  provided  it  be  not  carried  to  the  degree  of 
importunity,  and  the  testator  be  in  the  full  possession  of  his  &culties.  Tunison  v. 
Tunison,  4  Brad.  138. 

As  to  undue  influence  dependent  on  religious  feelings,  see  Norton  v.  Kelly,  2  Eden, 
286;  Huguenin  v.  Basely,  14  Vesey,  273 ;  Weir*s  Will,  9  Dana,  440. 

A  will  made  in  a  lucid  interval  may  be  valid ;  but  the  facts  establishing  intelligent 
action  must  be  shown.  The  nature  and  character  of  the  instrument,  and  of  its  dispo- 
sitions,  have  great  influence  in  determining  the  mind  of  the  court  as  to  the  capacity  of 
the  decedent  at  the  time.    Gambauli  v.  Public  Administrator,  4  Brad.  226. 

timJSj^^  *b*e     §  25.  The  win  and  the  certificate  of  the  proof  thereof,  together 
JiSed*"**    '*'  with  the  testimony  which  has  been  taken,  shall  be  filed  by  the 
clerk,  and  recorded  by  him  in  a  book  to  be  provided  for  the  pur- 
pose. 


(a)  Amended  April  23d,  1855;  amended  portion  in  italics.    Laws  1855,  p.  132. 
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§  26.  The  record  of  the  wUl,  and  the  exemplification  by  the  clerk  ^^^;^  ^«  ^ 
in  whose  custody  it  may  be,  shall  be  received  in  evidence  and  be  as 


^  . 
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ng« 


rin 


red 

Amendvient  to  See.  28. — Passed  April -ith,  1864.  *JJ» 

[  Took  effect  on  paKKagc] 

§  28.  'WTien  a  copy  of  the  will  and  the  probate  thereof,  duly 
authenticated,  shall  be  produced  by  the  Executor,  or  by  any  per- 
son to  whom  letters  of  administration,  with  the  will  annexed,  might 
be  granted,  with  a  petition  for  letters,  the  same  shall  be  filed  in 
Court,  and  the  Court  or  Judge  shall  appoint  a  time  of  1  earing,  and  "^ 

notice  shall  be  given  in  the  same  manner  as  in  the  case  of  an  orig- 
inal will  for  probate. 

Amendment  to  jSec.  29. — Passed  April  4th,  1864. 

[Took  effect  on  passage.] 

§  29.  If,  on  the  hearing,  it  shall  appear  to  the  Court  that  the 
instrument  ought  to  be  allowed  as  the  will  of  the  deceased,  the 
authenticated  copy  shall  be  admitted  to  probate  and  recorded  the 
same  as  in  case  of  other  wills,  and  the  will  shall  have  the  same 
force  and  effect  as  if  it  had  been  originally  proved  and  allowed  in 
the  same  Court.  It  shall  be  sufficient  if  it  shall  appear  from  the 
copies  referred  to  in  the  preceding  section  that  the  will  was  exe- 
cuted in  conformity  with  the  laws  of  this  State,  and  was  proved 
and  allowed  in  conformity  with  the  laws  of  the  State,  Territory, 
district,  foreign  country  or  State,  where  the  same  was  proved  and  it«. 

allowed,  and  that  the  same  was  proved  and  allowed  in  conformity  ith- 

with  the  laws  last  referred  to ;  the  copy  of  the  order,  decree,  judg- 
ment, or  certificate  of  the  Court  or  officer  having  jurisdiction  of  the  om 
subject  matter,  duly  authenticated,  showing  that  the  will  has  been  «*• 
proved  and  allowed,  shall  be  prima  facie  evidence,  and  also  prima 
facie  e^'idencf^  of  the  death  of  the  testator ;    but  nothing  herein 
shall  be  so  construed  as  to  exclude  any  other  legal  evidence. 


(a)  Amended  1861 ;  amended  portion  in  italics. 
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and  that  the  testator  at  the  time  of  the  execution  was  oi  sound  and 
dUporing  mind,  and  not  under  restraint,  undtie  influence  orfravdr 


Will  and  tc«- 
tlmony  to  be 
filed  and  re* 
corded. 
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§  26.  The  record  of  the  will,  and  the  exemplification  by  the  clerk ^^^gjj;^  *<>  ** 
in  whose  custody  it  may  be,  shall  be  received  in  evidence  and  be  as   * 
eflEectual  in  all  cases  as  the  original  would  be  if  proved. 

§  27.  All  wills  which  shall  have  been  duly  proved  and  allowed   wnii  proved 
in  any  other  of  the  United  States  or  in  any  foreign  country  or  etc.,  when  ai? 
State,  may  be  allowed  and  recorded  in  the  probate  court  of  any  sute. 
county  in  which  the  testator  shall  have  left  any  estate,  provided  it 
has  been  executed  in  conformity  with  the  laws  of  this  State. 

§  28.  When  a  copy  of  the  will  and  the  probate  thereof,  duly 
authenticated,  shall  be  produced  by  the  executor,  or  by  any  other  npoD'^roda? 
person  interested  in;  the  will,  tcUh  a  petition  for  letters^  the  aamewm.'^    orega 
shall  be  filed  in  courts  and  the  court,  orjudge^  shall  appoint  a  time 
of  hearing,  and  notice  shall  be  given  in  the  same  manner  as  in  the 
case  of  an  original  will  for  probate,     (a.) 

[Forms  Nos.  30,  32,  Appendix.] 
See  Sec.  13,  ante, 

§  29.  If  on  the  hearing  it  shall  appear  to  the  court  that  the    £0^^  ^f  ^^ 
instrument  ought  to  be  dlowed  as  the  will  of  the  deceased,  the  ^  ■**<>^«<^- 
authenticated  copy  shall  be  admitted  to  probate  and  recorded  the 
same  as  in  case  of  other  toiUsj  and  the  will  shall  have  the  same 
force  and  efiect  as  if  it  had  been  originally  proved  and  allowed  in 
the  same  court,     (a.) 

[Form  No.  73,  Appendix.] 
See  See.  25,  ante. 

§  30.  When  a  will  has  been  admitted  to  probate,  any  person 
interested  may,  at  anytime  within  one  year  after  such  probate,  etc.,    may  be 

^     ^    ^,  ,  ,.1.  *.  .,  -11        -n         1  'eonterted  with- 

contest  the  same,  or  the  validity  of  the  will.     For  that  purpose,  in  one  year. 

he  shall  file  in  the  court  before  which  the  will  was  proved,  a  jjeti- 

tion  in  writing  contsdning  his  allegations  against  the  validity  of  ^®Jg!*  to  be  filed* 

^rill,  or  against  the  sufficiency  of  the  proof,  and  praying  that  the 

probate  may  be  revoked. 

[Form  No.  31,  Appendix.] 

See  ante  Sec.  18  and  cases  cited,  and  Sec.  67,  pott. 

Alter  the  admisBion  of  a  will  of  personal  property  to  probate,  allegations  against  the 
▼alidity  of  the  will  and  its  probate  having  been  filed  within  the  year,  it  is  not  saffident 

(a)  Amended  1861 ;  amended  portion  in  italics. 
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for  the  ezeeaton  on  the  citatioD  to  show  eanae,  ete.,  why  the  probete  of  the  wOl 
Bhoald  not  be  revoked,  to  present  the  probate  of  the  will  as  prima  facit  evidence  of 
its  validity.  If  the  allegations  are  sufficiently  broad,  the  will  most  be  proved  ie  novo. 
Though  the  probate  is  generally  conclusive  as  to  the  validity  of  the  will,  it  is  of  no 
force  in  a  proceeding  institated  directly  to  impeach  the  probate  itself.  Collier  v.  Ex- 
ecutors of  Idley,  1  Brad.  94.  And  see  Weir  v.  Fitzgerald,  noted  at  the  end  of  this 
chapter. 

§  81.  Upon  the  filing  <tf  the  petition,  a  citation  shall  be  iasaed 
ciutions  to  to  the  executors  who  have  taken  upon  them  the  execntion  of  the 

be    issned     to  *^ 

parties  latenst- will,  or  to  the  administrators,  with  the  will  annexed,  and  to  all  the 
legatees  named  in  the  ?rill,  residing  in  the  State,  or  to  their  guard- 
ians, if  any  of  them  are  minors,  or  their  personal  representatives, 
if  any  of  them  are  dead,  requiring  them  to  appear  before  the  court 
on  some  day  of  a  regular  term  therein  specified,  to  show  cause  why 
the  probate  of  the  will  should  not  be  revoked. 

[See  Forms  Noe.  56,  57,  60,  61,  Appendix.] 

§  32.  At  the  time  appointed  for  sho?ring  cause,  or  at  any  time 

The  hearing,  to  which  tho  hearing  shall  be  continued,  personal  service  of  the 

citations  having  been  made  upon  any  person  named  therein,  the 

The  court  to  ^^^^  ^^  proceed  to  hear  the  prooft  of  the  parties.    If  any 

S^^for  mhTor  dovisces  Or  legatees  named  in  the  will  shall  be  nunors  and  have  no 

deviMes,  etc.    gmy^diaus,  the  court  shall  appobt  some  attorney  to  represent  them. 

{See  Forms  Nos.  16, 17,  56,  Appendix.] 

§  33.  If,  upon  hearing  of  the  proof  of  the  parties,  the  court 
levofcedT'  ^^^^  ^^^^  decide  that  the  will  is  for  any  reason  invalid,  or  that  it  is  not 
sufficiently  proved  to  have  been,  the  last  wUl  of  the  testator,  the 
probate  shall  be  annulled  and  revoked. 

[Form  No.  34,  Appendix.] 

•  ■  ►• 

Liability  of  §  34.  Upon  the  revocation  being  made,  the  powers  of  the  exec- 
foiT^aots  pro!  utor  or  administrator  with  the  will  annexed  shall  cease ;  but  such 
eauon.  exocutor  or  admmistrator  shall  not  be  liable  for  any  act  done  in 

good  faith  previous  to  the  revocation. 


Fess  andex' 


§  35.  The  fees  and  ex{ienses  shall,  be  paid  by  ike  party  contest- 

penses,  by   '  ing  the  Validity  of  the  will,  oi  ihe  probate,  if  the  will,  or  probate, 

^   ^      'be  confirmed.    If  the  probate  be  revoked,  the  party  who  shall  have 

resisted  the  revocation  shall  pay  the  costs  and  expenses  of  the  pro- 
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ceedings,  or  the  same  shall  be  paid  out  <rf  the  property  of  the 
deceased,  as  the  court  shall  direct,     (a.) 


-—         *.*   .  -^  -^-      rtfttlM 


Broderick  Estate,  Julj  Term,  1862.  In  the  State  of  California,  the  jurisdiction 
of  the  Probate  Court  is  the  same  in  regard  to  wills  of  real  estate  as  to  wills  of 
personal  estate.  The  decision  of  that  Court  is  conclusive  upon  the  question 
of  tlie  validity  or  invalidity  of  a  will ;  such  decision  cannot  be  questioned 
collaterally  in  any  other  Court;  and  it  cannot  be  reviewed  or  set  aside  by  the 
Court  of  Chancery  on  an  allegation  of  fraud,  or  any  other  ground.  Applies 
to  430,  ^36. 


or  design,  the  prohate  court  shall  have  power  to  uul^  |n^n,.  v*  ^^  .^..^  ^. 
execution  and  validity  of  the  will,  and  to  establish  the  same  notice 
.. '-^ .*^  t>^»;>.^  K^i>»  firah  criven,  as  prescribed  m 


rt 


>DS 

red 


Amended  Sec,  37. — Approved  April  4,  1870. 

[Statates  1869- '70.  .p.  792.— Took  effect  on  passage.]  ^ 

Section  2.  Section  thirty-seven  of  said  Act  is  hereby  amended  so 
as  to  read  as  follows: 

§  37.  Whenever  any  guardian,  appointed  either  by  the  testator  or 
the  Probate  Judge,  shall  become  insane  or  otherwise  incapable  of  dis- 
chaiging  his  trust,  or  evidently  unsuitable  therefor,  or  shall  have  wasted 
or  mismanaged  the  estate  or  failed  for  thirty  days  to  render  any 
account  or  make  any  return,  the  Probate  Court  or  the  Judge  thereof, 
may  upon  such  notice  to  said  guardian  as  the  Court  or  the  Judge 
thereof  may  deem  sufficient,  remove  such  guardian  and  compel  him 
to  surrender  the  estate  of  the  ward  to  the  person  or  persons  lawfully 
entitled  thereto.  Every  guardian  may,  upon  request,  be  allowed  to 
resign  when  it  shall  appear  proper  to  allow  the  same;  and  upon  such 
resignation,  or  upon  any  removal  of  any  guardian  as  herein  provided,  jrt^ 

the  Probate  Court  or  the  Judge  thereof  may  appoint  another  in  the 
place  of  the  guardian  who  resigned  or  was  removed 

Sec.  3.  This  Act  shall  take  effect  from  and  after  its  passage,  and 
shall  apply  to  all  guardians,  whether  appointed  prior  or  subsequently 
to  its  passage. 


18  of 


prove   lost    or 
aeatrojed 
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other  wills  are  required  to  be  recorded,  and  letters  testamentary  or 
t2imon**to  be  ^^  admiiustration  with  the  will  annexed,  shall  be  issued  thereon,  in 
fecorded,  etc.   ^1^^  g^me  manner  as  upon  wills  produced  and  duly  proved. 

§  40.  If,  before  or  during  the  pendency  of  an  application  to 

prove  a  lost  or  destroyed  will,  letters  of  administration  be  granted 

to  restrain  ad- on  the  estate  of  the  testator,  or  letters  testamentary  of  any  pre- 

nlnistrator   or  . 

executor     ap-  vious  will  of  the  testator  be  granted,  the  court  shall  have  authonty 

pointed  belore  .        -  ,     .   .  ®  -        ^  i. 

or  darinff  pen-  to  rcstram  the  admmistrators  or  executors  so  appomted  from  any 

dencj    Of    ap-  ^  ^  .    ,     , 

Sro^'^fost  or  ^^^  ^^  proceedings  which  would  be  injurious  to  the  legatees  or 
will,  devisees  claiming  under  the  lost  or  destroyed  will. 

[See  Form  Ko.  40,  Appendix.] 

Coiet  benring  upon  the  general  gubject  of.  the  preceding  ditniion  of  the  $iatute : 

Wills  under  the  Spanish  and  Mexican  law,  and  qoestiona  arinng  upon  the  prohate  of 
the  will  of  a  Mexican  citizen  of  California,  executed  September,  1846,  considered  and 
diacuBsed.    Panaud  v.  Jonet^X  Cal.  488. 

The  taking  of  a  legacy  by  the  wife,  under  the  will  of  the  huaband,  will  not  prevent 
her  from  contesting  the  validity  of  the  will,  so  far  as  it  dispoees  of  the  one-half  interest 
in  the  common  property  to  others.    Beard  v.  Knox^  5  Cal.  252. 

She  is  entitled  to  her  own  share  of  the  common  property,  and  to  the  legacy  out  of 
the  share  of  her  husband.    Ibid. 

On  the  trial  of  an  issue  of  tact  involving  the  validity  of  a  will,  a  subscribing  witness 
thereto  is  not  rendered  incompetent  as  a  witness  by  holding  lands  devised  therein  in 
trust  for  a  devisee,  and  without  having  any  interest  himself  therein.  Per  alia  v.  Ceu- 
iro,  6  Cal.  354. 

If  a  will  be  properly  proved,  it  is  the  duty  of  the  surrogate  to  admit  it  to  probate 
without  inquiring  as  to  its  ^ect  or  construction^  except  so  far  as  may  be  necessary  to 
determine  which  it  the  last  will,  when  there  are  several  instruments  inconsistent  with 
each  other.     Van  Wert  v.  Benedict^  1  Brad.  114. 

Though  there  can  be  but  one  last  will,  yet  teveral  paperty  taken  together ^  may  con- 
stUute  the  last  will.    Ibid, 

Although  a  will  has  been  admitted  to  probate,  a  legatee  under  a  later  will  may  pro- 
pound the  latter  for  probate ;  and  is  not  concluded  by  the  probate  of  the  previous  will. 
And  if  the  two  instruments  are  not  entirely  inconsistenty  both  taken  together  may  be 
declared  to  constitute  the  last  will  of  deceased.     Weir  v.  Fitzgerald,  2  Brad.  42. 

See  syllabus  of  same  case,  noted  under  Sees.  21  and  24,  ante. 

If  the  wiU  is  attested  by  strangers,  evidence  of  the  signature  and  handwriting  of 
the  testator  may  be  resorted  to  for  the  purpose  of  showing  his  identity  with  the  party 
executing  the  will.    Mory  v.  iSftZ^vr,  2  Brad.  133. 

If  the  subscribing  witnesses  have  lost  all  recollection  of  the  execution  of  the  wiU, 
yet  if  the  court  be  satisfied  by  other  evidence  that  they  witnessed  the  execution  of  the 
will,  it  may  be  admitted  to  probate.  The  same  rules  of  evidence  apply  to  the  proof  of 
wills  as  in  other  judicial  investigations ;  and  the  making  of  the  will  "  may  be  proved 
in  the  very  teeth  of  the  subscribing  witnesses,"  who  may  be  contradicted  in  like  man- 
ner as  other  witnesses.  Having  obtained  jurisdiction,  the  surrogate  must  dispose  of 
the  matter  according  to  the  established  rules  of  evidence.    Peebles  v.  Ccue,  2  Brad.  226. 

Proof  of  incapacity  from  attacks  of  delirium  tremens  receives  additional  effect  from 
the  circumstances  being  an  unequal  one.     Waters  v.  CuUen,  2  Brad.  354. 

Besides  being  satisfied  of  actual  capacity ,  the  probate  court  must  determine  whether. 
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in  performing  tkepariieular  act  in  question^  the  tettaior  understood  the  content*  and 
^eet  of  the  instrument.    Burger  v.  //tVZ,  1  Brad.  360. 

When  on  the  probate  of  a  \viil  an  alleged  codicil  is  brought  in  bj  parties  interested 
bnt  not  dted,  the  proper  conne  is  to  direct  them  to  file  an  allegation  propounding  it  for 
proof  aa  part  of  the  pending  proceedings.    Carle  v.  Underhillj  3  Brad.  101. 

The  prevention  of  the  execution  of  a  codicil  by  improper  means  cannot  operate  to 
inyatidate  the  will.  A  will  can  only  be  revoked  in  the  manner  and  form  prescribed  by 
BtBtote.    Leayeraft  v.  Simmone,  3  Brad.  35. 

And  where  a  testator  desired  to  make  a  codicil  to  his  will  in  &vor  of  his  danghter, 
and  his  son,  who  had  custody  of  the  will,  and  in  whose  &vor  it  was  made,  refused  to 
produce  the  wUl  at  the  request  of  the  testator  for  the  purpose  of  alteration :  Held^  that 
the  will  was  not  thereby  rendered  invalid.    Ibid. 

Whether  a  paper  is  a  wiU  or  not,  does  not  depend  ppon  the  maker  declaring  it  to  be 
A  wilf,  bnt  upon  its  contents.     Carle  y.  Under hill^  3  Brad.  101. 

Aa  executor  hae  no  authority  ontU  the  will  is  proved.    Tneker  v.  Starks,  Brayt  99. 


CHAPTER  III. 

LBTTERS  TESTAMBNTABT  AND  OF  ADMINISTRATION,  AND  BONlIb   OV 

BXBCUTORS  AND  ADMINISTRATORS. 

8KK  DKCIfllOKS  ITOTKO  AT  THX  EHD  OP  THE  CHAPTXB. 

To  Whom  let-     §  41.  When  any  will  shall  have  been  proved  and  allowed,  the 

ten    to     iMue        t  »/  r  ' 

opon  probate  of  probate  court  shall  issue  letters  thereon  to  the  persons  named  in  the 
will  as  executors,  who  are  competent  to  discharge  the  trust,  and 
who  shall  appear  and  qualify. 

See  Sees.  6  and  13,  ante. 

Who  incom-     §  42.  No  person  shall  be  deemed  competent  to  serve  as  executor 
Mexcoatonf^  who,  at  the  time  the  will  is  proved,  shall  be — 

First — ^Under  the  age  of  majority;  or. 
Second — Who  shall  be  convicted  of  an  infamous  crime ;  or, 
TMrd — ^Who,  upon  proof,  shall  be  adjudged  by  the  court  incom- 
petent to  execute  the  duties  of  the  trust  by  reason  of  drunkenness, 
improvidence,  or  want  of  understanding,  or  integrity. 
Letters  of     ^  ^^7  Buch  pcrsou  bc  named  as  the  sole  executor  in  any  will, 
wuh  ^wuii^^air  or  if  all  the  persons  named  as  executors  are  incompetent,  or  shall 
n(»ed,  when  to  ;.g,j^^^^^^  or  fail  to  apply  for  letters  or  to  appear  and  qualify^  letters 
of  administration  with  the  will  annexed  shall  be  issued,     (a.) 

[Form  No.  38,  Appendix.] 

See  Sec.  407,  pott^  as  to  '*  age  of  majority." 
Compare  Sec.  55,  post^  and  cases  there  cited. 

A  person  decreed  to  be  a  habitual  drunkard  is  not,  hy  9ueh  decree^  deprived  of  hia 
power  to  perform  the  duties  of  the  office  of  executor.  SiU  y.  McKnight^  7  Watts  k, 
Serg.  244. 

The  single  fact  that  the  applicant  is  a  professional  gambler  is  not  of  itself  enough  to 
dehor  him  from  the  precedence  secured  him  by  statute.    Ibid, 

{a)  Amended  1861 ;  amended  portion  in  italica. 
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§  48.  Any  person  interested  in  a  will  may  file  objections  in  writ- 
infi;  to  the  firantins  of  letters  testamentary  to  the  persons  named   objeetiont  to 

^  ^  o  t/r  executor    may 

as  executors,  or  any  of  them,  and  the  objections  shall  be  heard  andi>«flied 
determmed  by  the  court ;  a  petition  may  also  be  JUedfar  the  issur     p^^j^j^j^  ^ 
anee  of  letters  of  administration  with  the  wUl  anneal,    (a.)         objeouon. 

[FormB  Nob.  22, 23,  35,  Appendix.] 
8eeSecB.6aiid58. 

§  44.  When  an  unmarried  woman  who  shall  have  been  appomted 
exec]ftrix  shall  marry,  her  marriage  shall  extinguish  her  authority,  man  maj  be  «! 
When  a  married  woman  is  nominated  as  executrix ^  she  may  he^^ 
appointed  and  serve  in  every  respect  as  if  she  were  a  femme 
sole,     (a.) 

§  45.  No  executor  of  an  executor  shall  as  such  be  authorized  to 
administer  upon  the  estate  of  the  first  testator,  but  on  the  death  of  exe^tor  mft  to 
the  sole  or  surviving  executor  of  any  last  will,  letters  of  adminis-*^"*"*****"'**^' 
tration  with  the  will  annexed  of  the  estate  of  the  first  testator  left 
unadministered  shall  be  issued. 

[Fonn  No.  37,  Appendix.] 

§  46.  When  a  person  under  the  age  of  twenty-one  years  shall 
be  named  executor,  letters  of  administration  with  the  will  annexed  y^^j^  ^^^^^ 
shall  be  granted  during  the  minority  of  the  executor,  unless  there  Jt©"™*^  ****" 
is  another  executor  who  shall  accept  the  trust  and  qualify ;  in  which 
case,  the  executor  who  shall  accept  the  trust  and  qualify  shall  have 
letters  testamentary,  and  shall  administer  the  estate  until  the  minor 
shall  arrive  at  full  age,  when  he  may  be  admitted  as  joint  executor. 

^  47.  When  all  the  executors  named  shall  not  be  appointed  by 
tiie  court,  such  as  are  appointed  shall  have  the  same  authority  toexmiton  nam^ 
perform  every  act  and  discharge  every  trust  required  by  the  will,  poinSi!*^  ***" 
and  their  acts  shall  be  as  effectual  for  every  purpose  as  if  all  were 
appointed  and  should  act  together.  Where  there  are  two  executors 
or  administrators  the  acts  of  one  alone  shall  he  effectual^  (f  the  other 
is  absent  from  the  StatCy  or  for  any  cause  is  laboring  under  any 
legal  disability  from  serving  j  or  if  he  should  have  given  his  eo^'a>- 


(a)  Amended  1861 ;  amended  portion  in  italics. 


^ 
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When  and  ecv^  Of  Coadministrator  authority  under  seed  to  act  alone  or  far 

now  one  exeou-  *^  *' 

^2^1  *?.  !5l  ^^  I  ^^  ^A^  ^^«  fly*^  »wore  than  two  executors  or  administra^ 

uiotber,  or  for 

■"•  torSj  the  act  of  a  majority  shall  be  student,     (a.) 

Joint  admimstraton  and  coezecnton  are  regarded  in  law  aa  one  person,  and  conse- 
quently the  acts  of  one,  in  respect  to  the  administration,  are  deemed  to  be  the  acts  of 
all,  inasmuch  as  they  have  a  joint  and  entire  authority  over  the  vrhole  property.  Dean 
V.  Duffield,  8  Texas,  235. 

And  see  cases  noted  at  the  end  of  Chapter  VIII,  coaeeming  the  powers  and  duties  of 
ezecotors  and  administrators. 

a«i^i^i»Satort     §  48.  AdminiBtrators  with  the  will  annexed  shall  have  the^ame 
nexed.'^*"  '"'  authority  as  the  executor  named  in  the  will  would  have  had,  and 
their  acts  shall  be  as  effectual  for  every  purpose. 

In  general,  the  term  "administrators"  in  the  statutes  relative  to  the  estates  of 
deceased  persons  inclades  "  administrators  with  the  will  annexed,"  and  the  latter  are 
subject  to  all  the  provisions  applicable  to  administrators  generally,  except  so  flar  as  tbe 
distribution  of  the  estate  is  directed  by  the  wilL    Ex  parte  Brown^  2  Brad.  22. 

^^^  §  49.  Letters  testamentary  and  of  administration  with  the  will 

signed,  etc.      annexed  shall  be  signed  by  the  clerk  and  be  under  the  seal  of  the 
court. 

[Forms  Nos.  38,  39,  58,  71,  Appendix.] 

§  50.  Letters  testamentary  may  be  in  substantially  the  following 

form :  ^'  The  State  of  California,  county  of .     The  last  will  of 

teni^tStamont^'  ^'^  deceased,  a  copy  of  which  is  hereto  annexed,  having  been 

^^'  proved  and  recorded  in  the  probate  court  of  the  county  of , 

C.  D.,  who  is  named  therein,  is  hereby  appointed  executor.    Wit- 
ness, G.  H.,  clerk  of  the  probate  court  of  the  county  of ,  with 

the  seal  of  the  court  afced,  the day  of ,  A.  D.  18 — . 

[Seal.]     By  order  of  the  court.     G.  H.,  clerk.** 

§  51.  Letters  of  administration  with  the  will  annexed  may  be 
substantially  in  the  following  form:   '^The  State  of  California, 

county  of .    The  last  will  of  A.  D.,  deceased,  a  copy  of  which 

Form  of  let-  is  hereto  annexed,  having  been  proved  and  recorded  in  the  probate 

istration   with  court  of  the  couuty  of ,  and  there  being  no  executor  named 

in  the  will,  [or  as  the  case  may  be]  C.  D.  is  hereby  appointed 
administrator  with  the  will  annexed.     Witness,  G.  H.,  clerk  of  the 


(a)  Amended  1861 ;  amendments  in  italics. 
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probate  court  of  the  county  of ,  with  the  seal  of  the  court 

affixed,  the day  of ,  A.  D.  18 — .     [Seal.]     By  order 

of  the  court.    G.  H.,  clerk." 

§  52.  Administration  of  the  estate  of  a  person  dying  intestate        q^^  ^ 
Ammdment  to  Sec.  b2,— Parsed  April  4th,  1864. 

[Took  effect  od  pa!«fiRge.] 

•  §  52.  Administration  of  the  estate  of  a  person  dying  intestate 
shall  be  granted  to  some  one  or  more  of  the  pereons  hereinafter 
mentioned,  and  they  shall  be  respectively  entitled  in  the  followin<r 
order:  ^ 

FirH— The  surviving  husband  or  wife,  or  some  person  as  he  or 
she  may  appoint. 

Second — ^The  children. 

Third—The  father  or  mother. 

Fourth — The  brothers. 

Fifth— The  sisters. 

Sixth — ^The  grandchildren. 

Seventh— Any  other  of  the  next  of  kin  who  would  be  entitled  to 
share  in  the  distribution  of  the  estate. 

Eighth— The  Public  Administrator. 

Ninth — The  creditors, 

r^^A— Any  person  or  persons  legally  competent ;  provided,  that 
when  there  was  any  partnership  existing  between  the  mtestate,  at 
the  time  of  his  death,  and  any  other  person,  the  surviving  partner 
shaU  m  no  case  be  appointed  administrator  of  the  estate  of  such 
intestate. 

WQIUQ  1>6  eniniea  Ui  miiin;  ui  i>uo  uashiiuui.A\/ta  VA  uuw  VWM.VW     ^ 

section  fifty-two  as  it  read  before  the  amendment  of  1861)  ehall  be  entitled  to  admin- 
ister, must  be  construed  to  mean  the  next  of  kin  capable  of  inheriting,  or  toAo  would 
be  entitled  to  distribution  if  there  were  no  nearer  kindred.  Anderson  v.  Potter^  5 
CaL63. 

The  phraseology  of  the  New  York  statute  on  the  same  subject,  by  which  adminis- 
tration is  given  "  to  the  relatives  of  the  deceased  who  would  be  entitled  to  succeed  to  hi$ 
personal  estate f'*  or  *'  who  would  be  entitled  to  share  in  the  distribution  of  the  estate ^' 
(both  forms  of  expression  being  employed  in  the  same  section,  2  Rev.  Stat.  3rd  ed.,  p. 


(a)  Amended  1861 ;  amended  portion  in  italics. 
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138,  See.  28)  is  examined  and  difcnased,  and  a  aomewhat  different  oooatraction  given  to 
it  in  the  case  of  The  Public  AdminUtraior  ▼.  Peters,  1  Brad.  100.  The  qneBtion  in 
that  ease  was  whether  a  relative  of  deoeaeed  who  had  no  intereat  in  the  estate,  {i.  e., 
waa  entitled  to  no  distributive  share)  was  entitled  to  administration  in  preferenee  to 
the  pnblic  administrator.  And  it  was  held  that  "a  relative  who  has  no  interest  or  no 
title  to  a  distribntive  share  is  to  be  considered  as  a  stranger." 

The  surrogate  says,  in  the  opinion  in  that  case :  "  The  oounsel  for  the  administrator 
contended  that  this  expression  '*  would  be  enHtled"  allows  anj  one  to  administer  before 
the  public  administrator  who  bj  any  possible  contingency  may  be  entitled  to  a  share  at 
the  time  of  the  distribution ;  and  that  any  relative,  therefore,  who  may  by  the  decease 
of  the  next  of  kin  be  placed  in  the  line  of  succesnon  can  administer,  because  by  possi- 
bility he  may  be  entitled  to  share  in  the  distribution.  But  this  is  not  so.  The  distribn- 
tive shares  in  an  estate  become  vested  on  the  decease  of  the  intestate,  according  to  the 
relative  positions  of  his  next  of  kin  €U  that  time.  *  *  *  The  rights  of  all  are  settled 
at  the  time  of  the  decease.  The  words  '  would  be '  in  the  statute  cannot  refer  to  what 
cannot  possibly  happen.  •  *  *  The  nature  of  a  distributive  share  is  suiBciently 
contingent  to  justify  and  account  for  the  use  of  the  subjunctive  form  in  the  expression 
which  defines  the  class  of  relatives  entitled  to  administration."    1  Brad.  103.    (a.) 

On  a  contest  for  preference  as  to  administration  between  relatives  whose  priority  is 
not  settled  by  statute,  the  single  point  to  be  ascertained  is,  who  will  be  entitled  to  the 
surplus  of  the  personal  estate.    Sweezy  v.  Willis,  I  Brad.  495. 


(a)  The  same  question  was  raised  at  the  March  Term,  1858,  of  the  probate  court  of 
the  city  and  county  of  San  Francisco,  upon  the  adverse  applications  of  R.  C.  Rogere, 
public  administrator,  and  M.  G.  Noble,  for  letten  of  administration  upon  the  estate  of 
John  C.  Cabanis,  deceased.  Noble  claimed  the  issuance  of  letten  to  himself  as  a  sec- 
ond cousin  of  deceased,  though  not  entitled  to  a  distributive  share  of  the  estate,  there 
being  nephews  of  the  deceased  living  out  of  the  State.  The  matter  was  fully  argued 
by  Eugene  Casserly  and  D.  Bogen,  Esqs.,  for  the  public  administrator,  and  E.  D.  Baker 
and  W.  H.  Tompkins,  Esqs.,  for  Noble.  The  court  (Blake,  probate  judge)  held  that  the 
words  **  next  of  kin,"  as  used  in  the  seventh  classification  of  persons  entitled  under  our 
statute  to  administer,  mean  the  next  of  Inn  to  the  deceased  after  those  before  named  in  ike 
same  section, 

**  Any  person  who  is  in  that  degree,  however  remote  it  may  be  from  the  deceased,  is 
entitled  to  administration  if  he  would  be  entitled  to  distribution  in  case  there  were  no 
nearer  kindred.  The  persons  constituting  this  seventh  class,  though  often  more  numer- 
ous than  those  in  the  preceding  classes,  are  as  much  as  any  of  them  a  class  by  them- 
selves, as  really  distinct  from  the  mass  of  the  kindred  and  capable  of  being  ascertained 
with  the  like  legal  and  actual  precision. 

"  A  second  cousin  may  be  entitled  to  administer,  because  he  may  be  of  the  *  next  of 
kin.'  But  if  between  him  and  the  first  six  classes  enumerated  in  the  statute  there  are 
any  of  a  degree  of  kindred  nearer  than  himself  to  the  deceased,  he  is  not  of  the  *  next 
of  kin,'  according  to  the  intendment  of  the  statute.  As  there  are  recognieed  degrees 
of  kindred  between  those  in  which  the  persons  named  in  the  first  six  classes  alluded  to 
are  placed  and  the  degree  to  which  a  second  cousin  belongs,  Noble,  in  order  to  entitle 
himself  to  administration,  should  show  that  there  are  no  persons  living  belonging  to 
the  intermediate  degrees.  But  as  it  appears  in  evidence  that  the  deceased  left  nephews 
surviving,  it  is  dear  that  Noble  is  not,  in  the  sense  of  the  statute,  of  the  *  next  of  kin.' 
His  application  is  accordingly  denied,  and  letters  must  be  granted  to  the  public  admin- 
istrator." 

The  alteration  of  the  statute,  however,  by  the  amendments  of  1861,  indicated  by  the 
italics  in  Sec.  52,  would  seem  to  settle  this  question  in  nearly  all  cases  which  may  arise. 
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Amendment  to  Sec.  tA.— Parsed  April  ith,  1864. 

[Took  offi»ct  on  pas!«agp.] 

§  54.  When  there  are  several  persons  equally  entitled  to  the 
administration,  the  Court  may,  in  its  discretion,  grant  letters  to  one 
or  more  of  them ;  and  when  a  creditor  is  claiming  letters,  the 
Court  may,  in  its  discreHon,  at  the  request  of  another  creditor, 
grant  letters  to  any  other  person  legally  competent. 


(  54.     Whim    iJlArA    aro    OOVAi^qI    ruM^rk^^a    Ar»nAll»    ^^iJlk\.^    J_     it    -«^« 


Amended  Sec.  56. — Approved  AprH  2 ^  I'Syo. 

[SUtatei  Mt9-'70,  p.  686.] 

An  Act  to  amend  an  Acieniiiled  ''An  Act  to  regulate  the  settlement  of  the 
estates  of  deceased  persons ^ "  passed  May  i ,  1 8  5 1 . 

Section  i.  The  fi%-sixth  section  of  an  Act  entitled  "An  Act  to 
regelate  the  settlement  of  the  estates  of  deceased  persons,"  passed 
May  I,  1 851,  is  hereby  amended  so  as  to  read  as  follows: 

§  56.  When  any  unmarried  woman  who  shall  have  been  appointed 
administratrix  shall  marry,  her  marriage  shall  extinguish  her  authority. 
Administration  shall  not  be  granted  to  a  *  at  the  request  of  a  married 
woman, 

*  The  above  is  a  conrect  copy  of  the  bill  as  CDrolled. 


u  inprovident  penon.    The  matter  of  improvidenoe,  as  a  diM^fi^onrdiicaMi^ 


-»l 


Amended  Sec.  5^.— Passed  April  2rf,  1866.  ^ 

[Statues  18()5-'6,  p.  765.— Takes  effect  sixty  days  after  passage.] 

§  /)6.  When  any  unmarried  woman  who  shall  have  been  appointed 
admini:?tratnx  s^hall  marry,  her  marriage  i^hall  extinguish  her  authority. 
A  married  woman  shall  not  be  appohited  administratrix. 
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Minor.  ^  57.  Xf  any  person  entitled  to  administration  shall  be  a  minor, 

administration  shall  be  granted  to  his  or  her  gaardian. 

Application      §  58.  Applications  for  letters  of  administration  shall  be  made  bj 

for  letters,  bow       .«..  «  ...  •         ii.i  «•         .  i*  i  i 

made.  petition,  in  writing,  signed  by  the  applicant,  or  his  counsel,  and 

filed  with  the  clerk  of  the  court.  The  petition  must  state  the  &ct8 
essential  to  give  the  court  jurisdiction  of  the  case,  and  when  the 
same  ib  knoam  to  ike  administrator ^  he  shall  state  the  names,  ages 
and  residence  of  the  heirs  of  the  deceased^  and  the  value  and  char-- 
cutter  of  the  property.    If  the  jurisdictional  fads  existed,  hut  are 

jnri»dictioiiia^^^«^%*^/^^*'*  ^^P^ition,  and  the  same  shall  be  afterwards 
flicto.  proved  in  the  course  of  administration^  the  decree  of  administration^ 

and  the  subsequent  proceedings^  shall  not,  on  account  of  such  want 
of  Jurisdictional  averments,  be  held  void,     (a.) 

[Forms  Nos.  41,  42,  49, 50,  58, 54,  Appendix.] 
See  Sec.  65,  post. 
See  decisions  quoted  ander  Sec.  2,  atUtf  p.  34. 

^^when  gruit-  ^  69.  Letters  of  administration  shall  only  be  granted  at  a  regu- 
lar term  of  the  court,  or  at  a  special  term  appointed  by  the  judge 
for  the  hearing  of  the  application. 

[Form  No.  55,  Appendix.] 

)rotice  bf  tp-     §  60.  When  any  petition  praying  for  letters  of  administration 

letten.  has  been  filed,  the  clerk  shall  give  notice  thereof  by  causing  notices 

to  be  posted  up  in  at  least  three  public  places  in  the  county,  one  of 

which  shall  be  at  the  place  where  the  court  is  held.     The  notice 

whattostote  ^^^'^  ®^^  ^^  uamc  of  the  deceased,  the  name  of  the  applicant, 
and  the  term  of  the  court  at  which  the  application  will  be  heard. 
Such  notice  shall  be  given  at  least  ten  days  before  the  hearing. 

[Forms  Noe.  43  and  44,  Appendix.] 

Contest  for     §  ^^*   ^^7  V^^^^^  interested  may  contest  the  application,  by 
■dministratiou.  filing  |^  written  Opposition  thereto,  on  the  ground  of  the  incompe- 
tency of  the  applicant,  or  may  assert  his  own  rights  to  the  admin- 
istration, and  pray  that  letters  be  issued  to  himself,  (ifter  proper 
petition  filed  and  due  notice  given,     (a.) 

-r     [Form  No.  23,  Appendix.] 
See  Sec  18,  ante,  and  cases  there  cited ;  see  Sec.  55,  ante. 

(a)  Amended  1861 ;  amended  portion  in  italics. 


1 
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Upon  the  application  of  the  public  administrator  to  the  probate  court  of  the  city  and 
county  of  San  Francisco  for  letters  of  administration  upon  the  estate  of  John  C.  Cab- 

Jur.jLj£latL¥fi.Qf  deceased,  praying  the  issuance  of  letters  to 


— I 


Amended  Sec,  ^^ .—Approved  April  2,   1870. 

[Statutes  lM9-'70.  p.  «87.-Took  eflfect  on  passage.] 

Section  i.    Section  fifty-seven  of  said  Act  is  amended  so  as  to 
read  as  follows: 

§  57.  If  any  person  entitled  to  administration  shall  be  a  minor 
admmistration  may  be  granted  to  his  or  her  guardian,  or  co  any  other 
person  entitled  to  the  issuance  of  letters  of  administration,  in  the  dis- 
cretion of  the  Court. 

Sec.  2.    This  Act  shall  take  effect  from  and  after  its  passage. 


dence  of  the  fact  of  such  notice. 

§  64.  Letters  of  administration  may  be  granted  to  any  applicant,   ^^^^  ^ 
though  it  appears  that  there  are  other  persons  having  Abetter  rights  »pp"«b»*- 
to  the  administration,  when  such  persons  fail  to  appear  and  claim 
the  issuance  of  letters  to  themselves. 

[Form  No.  54,  Appendix.] 
See  See.  73,  poBt ;  see  Sec.  52,  ante. 

By  the  provisions  of  the  fifty-second  section,  together  with  those  of  section  sixty- 
four,  it  wonld  seem  clear  that  the  public  administrator  is  entitled  to  administration 
upon  aU  estates  not  otherwise  administered.    Beckett  et  at.  v.  Selover,  7  Cal.  215. 

See,  however,  the  amendments  of  1861  to  Sec.  52. 

Proof  of  the 

§  65.  Before  letters  of  administration  shall  be  granted  on  the  ^jj^^^^y 
estate  of  any  person  who  is  represented  to  have  died  intestate,  the 
fact  of  his  dying  intestate  shall  be  proved  by  the  testimony  of  the 
applicant,  and  the  court  may  also  examine  any  other  person  con- 
cerning the  time,  place  and  manner  of  the  death,  the  place  of  hU 
retidence  at  the  time  of  his  deaths  the  value  and  character  of  his 
jroperty^  and  whether  or  not  the  deceased  left  any  will,  and  may 
compel  any  person  to  attend  as  a  witness  for  that  purpose,     (a.) 

[Forms  Nos.  45, 51,  Appendix.] 
(a)  Amendied  1861  i  amended  portion  in  italics. 
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The  fiict  that  decedent  died  intestate  is  ordinarily  shown  bj  establishing  thai  no  will 
can  be  foand.    Buckley  ▼.  Redmond^  2  Brad.  281. 

Where  a  will  was  dalj  executed  by  the  deceased  and  left  in  the  possesnon  of  his 
counsel,  and  a  few  months  after  the  testator  sent  for  it,  avowing  the  purpose  of  destroy- 
ing it,  and  a  day  or  two  subsequently  stated  that  he  had  destroyed  it :  Hcld^  that 
although  the  facts  raised  a  presumption  that  the  will  had  been  destroyed  by  the  deceased, 
it  was  proper  to  examine  his  papers  for  the  purpose  of  ascertaining  whether  the  instm- 
ment  bad  in  fact  been  canceled.    Ibid. 

Upon  an  application  for  letters  of  administration,  if  a  will  be  alleged,  the  proceeding 
may  be  stayed,  to  afford  an  opportunity  to  prove  the  will.  Whether  deceased  died 
intestate  must  be  determined  by  the  law  of  the  pUce  where  he  was  domiciled.  Isham 
Y.  GibboM,  i  Brad.  69. 

But  see  Sec.  27,  ante. 

Where  a  person  was  once  shown  to  have  been  living,  the  common  law  presumed  the 
continuation  of  life  until  the  contrary  was  established.  But  from  analogy  to  the  pro- 
visions of  the  statutes  relating  to  bigamy  and  life  estates,  the  rule  has  been  adopted, 
that  a  party  absent  seven  years  without  intelligence  is  presumed  to  be  dead.  This 
length  of  time  may  be  abridged,  and  the  presumption  be  applied  earlier,  by  proof  of 
special  circumstances  tending  to  show  death  within  a  certain  period.  Eagle  v.  Emmet, 
4  Brad.  117. 

The  law  does  not  undertake  to  presume,  in  the  absence  of  facts  indicating  the  time 
of  death,  when  the  death  actually  occurred ;  but  the  party  will  be  deemed  for  all  legal 
purposes  to  have  lived  through  the  period  of  seven  years.  This  is  an  artificial  rule, 
founded  upon  reasons  of  convenience  and  the  necesaity  of  fixing  upon  some  limit 
within  which  the  relations  of  the  living  to  the  absent  are  to  be  determined.    Ibid, 

Reputation  in  ike  family  and  family  conduct  admissible  in  cases  of  pedigree^  are 
admissible  in  proof  of  the  death  of  a  member  of  the  fiunily.  2  Greenl.  Sec.  378,  g ; 
see,  also,  Sec.  278,  ato  &;  also, voL  1,  Sees.  103  to  106. 

§  66.  Administration  may  be  granted  to  one  or  more  competent 

uon  granted  to  persons,  although  not  entitled  to  the  same,  at  the  request  of  the 

^Mt,  etc*.    ^^  person  entitled.    The  request  shall  be  in  writmg,  and  shall  be  filed 

in  the  court.     When  the  person  entitled  is  a  nonresident  of  the 

Statey  affidavits  or  depositions^  taken  ex  parte^  bqfore  any  officer 

authorized  by  the  laws  of  this  State  to  take  acknowledgments  and 

identity     administer  oaths  out  of  this  State  j  may  be  received  as  prima  facie 

evidence  of  the  identity  of  the  party ^  if  free  from  reasonable 

suspicion^  and  the  fact  be  established  to  the  satisfaction  qf  the 

court,     (a.) 

[Form  No.  42,  Appendix.] 
See  Sec.  52,  ante. 

But  a  person  not  entitled  cannot  be  joined  as  administrator  with  one  who  is  endtled, 
except  with  the  consent  of  the  latter.  The  surrogate  has  no  discretion  for  such  pur- 
pose.   Peters  v.  Public  Administrator ^  1  Brad.  200. 

The  mere  fact  that  one  is  not  of  kin  to  the  deceased  does  not  incapacitate  him  to  hold 
the  office  of  administrator.  A  stranger  is  legally  competent,  though  the  other  parties 
named  in  the  fifty-second  section  of  the  act  concerning  the  estates  of  deceased  persona 
are  entitled  to  priority. 


(a)  Amended  1861 ;  amended  portion  in  italics. 


' 


Amendtd  Sec.  67. — Apprmed  March  x6,  1870. 

[Statutes  1869- '70,  p.  400.— Took  effect  on  iMseage.] 

An  Acl  amendatory  of  an  Act  eniitled  "An  Act  to  regutate  the  settlement 
0/  the  estates  of  deceased  persons"  passed  May  i,  1851. 

Section  i.  Section  sixty-seven  of  said  Act  is  hereby  amended  to 
read  as  follows: 

§  67.  When  letters  of  administration  have  been  granted  to  any 
other  person  than  the  surviving  husband  or  wife,  the  child,  the  father, 
mother,  brother  or  sister,  of  the  intestate,  any  one  of  them  may  obtain 
the  revocation  of  the  letters,  and  shall  be  entitled  to  the  administration, 
by  presenting  to  the  Probate  Court  a  petition  praying  the  revocation, 
and  that  letters  of  administration  may  be  issued  to  him  or  her. 


tion  to  the  administrator  to  appear  and  answer  the  petition  on  some 
day  of  term  of  the  court,  or  at  any  special  term  that  may  be 
appointed  by  the  courts  or  judge,     (a.) 

[Forms  Ko.  55,  56,  Appendix.] 


»    1— 


Amended  Sec,   70. -Approved  March  26,  ,870. 

[Statute.  1869.'7i,  p.  4A0.-Took  effect  on  pa.«ge  , 

JSZ  "     ''^■°"^"'^"^>'^^-^  Act  is  hereby  amended  to  read 

tic!  We  b'ir^^Zotct^  r  f %  ^'^^^  ^^"^^^  ^'  ^^--t.. 

lister,  of  thelntS  orl  '  u  '^t  ^^'^''^  ^^  ^  ^'"^'^'^^  ^r  to  a 

mn^d  to  an;  Se'^^^^^^^^^  ^^^^-^^  -^en  letters  have  been 

obtain  lette.'o?a^iit"^^^^^  ""l  "  '"  ^^^^  "^^^  -^ 

revoked  in  the  ma^er  ^^^^^  J""'  ^^  ^^"^'^  ^^^^e  granted 

>       nis  Act  shall  take  effect  immediately. 


lowing  form:—" The  State  of  Uahtomia,  county  vi .     

is  hereby  appointed  Administrator  of  the  estate  of  A.  B.,  deceased, 
[Seal.]     Witness,  G.  H.,  clerk  of  the  probate  court  of  the  county 

(a)  Amended  1861 ;  amended  portions  in  italics. 


-t  of 
r»T« 


»nln 


»f  let- 
Imln-i 
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of ,  with  the  seal  of  the  court  affixed,  the day  of , 

A.  D.  18 — .    By  order  of  the  court.     G.  H.,  Clerk." 

Oath  to  lie     §  72.  Before  letters  testamentary,  or  of  administration,  shall  be 
•raiiiQfld.      issued  to  the  executor,  or  administrator,  he  shall  take  and  subscribe 
an  oath,  or  affirmation,  before  the  probate  judge,  or  clerk,  that  he 
will  perform,  according  to  law,  the  duties  of  executor,  or  adminis- 
trator ;  mck  oath  shall  be  attached  to  the  letters.     All  letters  testor 
^wSiiobeTi  ^^^^^  ^^^  ^f  administration  issued  to^  and  all  bonds  executed 
ffertt**  ^^  '***  ^»  «a;c<?utor«,  or  administrators^  with  the  affidavits  and  certificates 
thereon,  as  provided  for  in  this  act,  shall  be  forthwith  recorded,  by 
the  clerk  of  the  court  Iiaving  jurisdiction  of  the  estates,  respectively , 
in  a  book  to  be  kept  by  Mm  in  his  office  for  that  purpose,  and  the 
iM  in  t'v?dcnce!  ««*rf  rccords  and  duly  certified  copies  taken  therefrom,  shall  have 
the  same  force  and  effect  in  all  cases  whatsoever  as  the  original 
papers  would  have.^'     (a.) 

[Form  No.  58,  AppendiJCj] 

§  73.  Every  person  to  whom  letters  testamentary  or  of  adminis- 
tration, shall  have  been  directed  to  issue,  shall,  before  receiving  the 
Bonds  to  be  letters,  oxecuto  a  bond  to  the  State  of  California,  with  two  or  more 
"'-  sufficient  sureties,  to  be  approved  by  the  pn)bate  judge.     In  form. 


Iff  form. 


boD/onsauToftioned  that  the  executor  or  administrator  shall  faithfully  execute  the 
duties  of  the  trust  according  to  law.  Se  shall  also  require  bond 
and  sufficient  surety  for  the  annual  rents,  issues  and  profits,  of  all 

rity.  real  estate  in  his  charge  as  such  executor  or  administrator,  to  be 

approved  by  the  probate  judge,     (6.) 

[Forms  No.  46,  47,  48,  Appendix.] 
See  Sec.  64,  anU, 

See  Sec.  76  as  to  jastification,  and  Sec.  77  as  to  dispensing  with  bond. 

{a)  Amended  1861 ;  amended  portions  in  italics. 

(b)  Amended  May  3d,  1852.    See  statutes  of  1852,  p.  105.    The  amendment  added 
the  portions  of  the  section  in  italics.    Statutes  1851,  p.  456. 


Jd 


the  bond  shall  be  joint  and  several,  and  the  penalty  shall  not  be  less 

than   twice  the  value  of  the  personal  property  belonging  to  the 

estate,  which  value  shall  be  ascertained  by  the  probate  judge,  by 

the  examination  on  oath  of  the  party  applying,  and  of  any  other 

persons  he  may  think  proper  to  examine.     T^e  probate  judge  shall 

require  an  additional  bond  whenever  the  sale  of  any  real  estate  ^ 

belonging  to  an  estate  is  ordered  by  him.    The  bond  shall  be  condi- 


T: 


»■' 


Anuwdmmt  to  Sec.  72. — Pa9»ed  Feb.  21«t,  1863. 


[Com<»  In  opposite  p.  59.] 

§76  of  the  Probate  Act  is  amended  by  the  Act  of  April  25th, 
1862,  Session  Laws,  p.  484,  so  as  to  read  asfollmvs  : 

§  76.  In  all  cases  where  bonds  are  required  by  this  Act,  the 
sureties  must  justify,  on  oath,  before  some  officer  authorized  to  ad- 
minister oaths,  to  the  effect  that  they  are  householders,  or  free- 
holders, residents  within  the  State,  and  worth  the  amount  justified 
j  to,  over  and  above  their  debts  and  liabilities,  exclusive  of  property 

^  ^^MBL&QITI    fty*^fi"^^T1  ;     such  iUStifiCation  pV^pll    Kr^   '^r^  umif^ttrt  mnnr>n«J 


Amendment  to  Sec.  73. — Passed  April  4fA,  1864. 

[Took  ^fSvct  on  pastiago.] 

§  73.  Every  person  to  whom  lettere  testamentary  or  of  adminis- 
tration shall  have  been  directed  to  issue,  shall,  before  receiving  the 
letters,  execute  a  bond  to  the  State  of  California,  with  two  or  more 
sufficient  sureties,  to  be  a{)proved  by  the  Probate  Judge.  In  form, 
the  bond  shall  be  joint  and  several,  and  the  penalty  shall  not  be  less 
than  twice  the  value  of  the  pei-sonal  property  and  twice  the  proba- 
ble value  of  the  annual  rents,  profits,  and  issues  of  the  real  prop- 
erty belonging  to  the  estate,  which  values  shall  be  ascertained  ])y 
the  Probate  Judge,  by  the  examination  on  oath  of  the  party  apply- 
ing, and  of  any  other  persons  he  may  think  proper  to  examine. 
The  Probate  Judge  shall  recpiire  an  additional  bond  whenever  the 
sale  of  any  real  estate  belonging  to  an  estate  is  ordered  by  him ; 
provided,  that  no  such  additional  bond  shall  be  rccjuired  when  it 
shall  satisfactorily  appear  t<3  the  Court  that  the  penalty  of  the  bond 
given  before  receiving  letters,  or  of  any  bond  given  in  place  thereof, 
is  equal  to  twice  the  value  of  the  personal  property  remaining  in  or 
that  will  come  into  the  possession  of  the  executor  or  administrator, 
including  the  annual  rents,  profits,  and  issues  of  real  estate,  and 
twice  the  probable  amount  to  be  realized  on  the  sale  of  the  real 
estate  ordered  to  be  sold.  The  bond  shall  be  conditioned  that  the 
executor  or  administrator  shall  faithfully  execute  the  duties  of  the 
trust  according  to  law. 


ion 


^WC« 
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Wben  Hevend  snreUeB  in  different  sama  make  ap  the  amount  of  the  penalty  as  "  jointlj 
and  severally  bound/'  the  fair  oonstmction  is  that  each  surety  is  jointly  and  severally 
bound  with  the  principal  in  the  sum  for  which  he  signs,  but  is  severally  bound  as  to  the 
other  sureties.    People  v.  Breyfogle^  January  Term,  1861. 

Citations  to     §  76  A.  (Sec.  3.)  Before  the  probate  judge  approves  any  bond, 

pear  and  be  ex- required  by  said  act  (the  probate  act')  he  inay  of  his  own  motion,  or 

at  any  time  after  the  approval  of  such  bond,  upon  the  motion  of 

any  person  interested  in  said  estate,  supported  by  affidavit,  that  any 

o&e,  or  all  of  such  securities,  are  not  worth  as  much  as  they  have 

justified  to,  order  a  citation  to  issue,  requiring  such  security  or 

securities  to  appear  before  him,  at  a  particular  time  and  place,  to 

testify  touching  his  or  their  property,  and  its  value  ;  and  the  judge 

eoaUMT^to?  ^^'  shall,  at  the  time  such  citation  is  issued,  cause  a  notice  to  be  issued 

to  the  executor  or  administrator,  and  requiring  his  appearance  at 

the  return  of  said  citation.     Upon  the  return  of  the  citation,  the 

judge  may  swear  the  securities  and  such  witnesses  as  may  be  pro- 

inff  property^!  ducod,  touching  the  property  of  such  securities  and  its  value,  and 

sure  es.  j^.^  ^^^  ^^^j^  investigation,  the  judge  is  satisfied  that  the  bond  is 

insufficient,  he  may  require  sufficient  additional  security,  within 
such  time  as  may  be  reasonable,  not  less  than  five  days,     (a.) 

§  76  B.  (Sec.  4.)  If  sufficient  security  is  not  given  within  the 
inosseseoari-^ii^6  fixod  by  the  judgo's  Order,  the  right  of  such  executor  or  admin- 
ty  not  given,    jg^pj^^j.  ^q  ^^  administration  shall  cea^,  and  the  person  next 
entitled  to  the  administration  on  the  estate  who  will  execute  a  suffi- 
cient bond,  shall  be  appointed  the  administrator. 

§  77.  When  it  is  expressly  provided  in  the  will  of  a  testator  that 

When  bond  °^  ^oiA  shall  be  required  of  the  executor,  letters  testamentary  may 

jyjjjjf**^"*^ issue  without  any  bond  having  been  given;  but  an  executor,  to 

whom  letters  have  been  issued  without  bond,  may,  at  any  time 

afterwards,  whenever  it  may  be  shown  from  any  cause  to  be  neces- 


for  portions  of  the  penal  sum  where  It  amounted  to  more  than  ^ve  thousand  dollars. 
See  Stat.  1851,  p.  45G;  Compiled  Laws,  p.  136. 

By  the  act  of  1861  this  section  was  unfortunately  amended  by  striking  out  the  words 
"or  clerk"  from  the  second  and  seventh  lines,  after  the  word  "judge."  Laws  1861, 
p.  633. 

(a)  This,  together  with  the  following  section,  are  the  3d  and  4th  sections  of  the  act 
of  May  7th,  1855,  amending  section  76  (stat.  1855,  p.  299).  They  are  inserted  here, 
and  designated  as  above,  for  convenience  of  reference. 
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sary  or  proper,  be  required  to  appear  and  file  a  bond  as  in  other 
cases. 

[Fonn  No.  21,  Appendix.] 

§  78.  Whenever  any  person  interested  in  any  estate  shaU  dis- 
cover that  the  sureties  of  any  executor  or  administrator,  have  for  torthef  SS^ 
become  or  are  becoming  insolvent,  that  they  have  removed  or  are^"   ^' 
about  to  remove  from  the  State,  or  that  from  any  other  cause,  the 
bond  is  insufficient,  he  may  apply  by  petition  to  the  probate  judge^ 
and  require  that  further  security  be  given. 

[Form  No.  59,  Appendix.] 

Compare  Sees.  82,  83,  post,  and  see  ante^  Seo.  18,  and  cases  there  cited. 

Anj  person  interested  in  the  estate  of  a  testator,  maj  apply  for  an  order  to  show 
eaose  why  the  executor  should  not  be  superseded  on  the  ground  that  his  circumstances 
are  so  precarious  as  not  to  afford  adequate  security  for  the  due  administration  of  the 
estate.  An  apparent  interest  positively  sworn  to,  wiU  authorize  the  application,  and 
the  validity  of  the  claim  will  not  be  tried  on  such  application.  Cotierell  y.  Brock,  1 
Bnd.  148. 

§  79.  K  the  probate  judge  shall  be  satisfied  that  the  matter 
requires  investigation,  a  citation  shall  be  issued  to  the  executor  or  ,how*^!S!uM 
administrator,  requiring  him  to  appear  at  a  time  and  place  to  be  l^pnoatio^^ 
therein  specified,  to  show  cause  why  he  should  not  give  further 
security.  The  citation  shall  be  served  personally  on  the  executor 
or  administrator,  at  least  five  days  before  the  return  day.  K  he 
shall  have  absconded  or  cannot  be  found,  it  may  be  served  by  leav- 
ing a  copy  of  it  at  his  last  place  of  residence. 

[Forms  No.  60, 61,  Appendix.] 

§  80.  On  the  return  of  the  citation,  or  at  such  other  time  as  the 
judge  shall  appoint,  he  shall  proceed  to  hear  the  proofs  and  allega-  ^unhM  m 
tions  of  the  parties.  If  it  shall  satisfactorily  appear  that  the  secn-^^y^y  ^ 
rity  is  from  any  cause  insufficient,  he  may  make  an  order  requiring 
the  executor  or  administrator  to  give  further  security,  or  to  file  a 
new  bond  in  the  usual  form  within  a  reasonable  time,  not  exceeding 
five  days. 

[Forms  No.  61,  62,  Appendix.] 

§  81.  If  the  executor  or  administrator  neglect  to  comply  with 
the  order  within  the  time  prescribed,  the  judge  shall,  by  order, 
revoke  his  letters,  and  his  authority  shall  thereupon  cease. 

(Form  No.  63,  Appendix.] 
See  poit^  Sec.  101, 383. 


or- 
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§  82.  When  a  petition  is  presented  praying  that  an  ezecator  or 

mtortoterail^"^^^^^^'^  ^  required  to  give  farther  security,  and  when  it  shall 
**^^^'  also  be  alleged,  on  oath  or  affirmation,  that  the  executor  or  adminis- 

trator is  wasting  the  property  of  the  estate,  the  judge  may,  by 
order,  suspend  his  powers  until  the  matter  can  be  heard  and  deter- 
mined. 

[Form  No.  59,  Appendix.] 
Compare  Sec.  281,  pott, 

§  83.  When  it  shall  come  to  his  knowledge  that  the  bond  of  any 

executor  or  administrator  is  from  any  cause  insufficient,  it  shall  be 

jBdgetore-   the  duty  of  the  probate  judge,  without  any  application,  to  cause 

•edoritywith-   him  to  be  cited  to  appear  and  show  cause  why  he  should  not  give 

oot  applica-  '^^  i  i»       •         * 

tioa.  further  security,  and  to  proceed  thereon  as  upon  the  application  of 

any  person  interested. 

[Forms  Ko.  61,  63,  Appendix.] 

in?t?*STS''"     §  84.  When  either  or  all  of  the  sureties  of  any  executor  or 
^**'^'  adnunistrator  shall  desire  to  be  released  from  responsibility,  on 

account  of  his  future  acts,  they  may  make  application  to  the  pro- 
bate caurt^  or  judge,  for  relief,  and  the  court,  or  judge,  shall  cause 
a  citation  to  the  executor  or  administrator  to  be  issued,  requiring 
him  to  appear  at  a  time  and  place  to  be  therein  specified,  and  to 
Service  of  ct- give  Other  security,  trAicA  citation  shall  be  served  personally.  If 
he  has  absconded,  or  if  he  has  left  or  removed  from  the  State,  or  if 
he  cannot  be  found,  cfter  due  diligence  and  inquiry,  service  may  be 
made  by  having  a  copy  at  his  last  place  of  residence,  if  the  same 
can  be  ascertained,  and  by  such  publication  as  the  court  or  probate 
judge  may  order,     (a.) 

[Forms  No.  61,  64  to  68,  Appendix.] 

New  Miretief  ^  ^S-  If  ncw  Sureties  be  given  to  the  satisfaction  of  the  judge, 
he  may,  thereupon,  make  an  order  that  the  surety  or  sureties  who 
applied  for  relief,  shall  not  be  liable  on  their  bond  for  any  subse- 
quent act,  de&ult,  or  misconduct  of  the  executor  or  administrator. 

[Form  No.  66,  Appendix.] 

§  86.  If  the  executor,  or  administrator,  neglect,  or  refuse  to  ^ve 


(a)  Amended  1861 ;  amended  portion  in  italics. 
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new  sureties,  to  the  satisfaction  of  the  judge,  on  the  return  of  the  re^^d*if  new 
citation,  or  within  such  reasonable  time  as  the  judge  shall  allow,  not  J^JJJJJ*  ^  "®* 
exceeding  five  days,  unless  the  surety  or  sureties  making  the  appli- 
cation shall  consent  to  a  longer  extension  of  time,  the  court  or  judge 
shall  by  order  revoke  the  letters  granted,     (a.) 

[Forms  No.  ^,  68,  Appendix.] 

§  87.  The  applications  authorized  by  the  nine  preceding  sections    ^   Hcation 
of  this  chapter,  may  be  heard  and  determined  out  of  term  time.  ™"/of^^^* 
All  orders  made  therein,  shall  be  entered  upon  the  minutes  of  the 
court. 

See  Sec.  287,  pott. 

§  88.  When  there  shall  be  a  delay  in  granting  letters  testament-  ^  ^^  ^^^ 
ary  or  of  administration,  from  any  cause,  or  when  such  letters  shall^^^^^^^^' 
have  been  granted  irregularly^  or  no  sufficient  bond  shall  have  been 
fled  as  required  by  laWj  or  when  no  application  shall  have  been 
made  for  such  letters,  the  probate  judge  sludl  appoint  a  special 
admimstrator  to  collect  and  take  charge  of  the  estate  of  the 
deceased,  in  whatever  county  or  counties  the  same  may  be  founds 
and  to  exercise  such  other  powers  as  may  be  necessary  for  the  pres- 
ervation of  the  estate ;  or  he  may  direct  the  public  administrator  of 
his  county  to  take  charge  of  the  estate.     (5.) 

[FonnB  No.  69  to  71,  Appendix.] 


By  the  eightj-eighth  section,  -which  has  reference  to  apecial  adminigtr/ttionf  the 
conrt  is  anthorized  to  "direct  the  public  administrator  to  take  charge  of  the  estate." 
The  phrase  "  take  charge  of  the  estate,"  is  qualified  by  the  scope  of  the  section,  and 
only  means  to  give  the  public  administrator  the  same  powers  over  the  particular  e^ate 
as  he  would  have  over  the  class  of  estates  referred  to  in  the  14th  chapter.  Beekeii  v. 
Selover,  7  Cal.  215. 

An  appointment  of  an  administrator  pro  iem.  which  does  not  conform  to  the  statute, 
may  be  treated  as  a  nullity.    Alexander  v.  Barjield^  6  Texas,  400. 

§  89.  The  apointment  may  be  made,  out  of  term  time^  and  with- 
out notice,  and  shall  be  made  by  entry  upon  the  minutes  of  the 
court,  which  shall  specify  the  powers  to  be  exercised  by  the  admin- 
istrator.    Upon  such  order  being  entered,  and  after  the  person 


(a)  Amended  1861 ;  amended  portion  in  italics. 

(h)  Amended  April  23d,  1855;  the  amendment  added  the  portions  of  the  section  in 
itidics,  snbstitnting  "  shall  **  appoint  for  "  may  "  appoint,  and  omitting  the  words  "  if 
there  be  one,"  which  came  after  "public  administrator"  in  the  statute  of  1821.  Stat- 
utes of  1850,  p.  383 ;  Statutes  of  1851,  p.  458 ;  Compiled  Laws,  p.  388.  Amended.  See 
Statutes  of  1855,  p.  133,  $  4. 


64  LBTTBBS,  ETC.,  AKD  B0]n>8  CHAP.   m. 

<>jj4«  jnojj  appointed  bas  given  bond,  the  clerk  sball  issue  letters  of  adminis- 
ip^nted.  tration  to  such  person,  in  conformity  with  the  order. 

[FonoB  No.  69  to  71,  Appendix.] 

Who  to  be  ap-     §  ^0.  In  making  the  appointment  of  a  special  administrator,  the 
appeai^from  approbate  judge  shall  give  preference  to  the  person  or  persons  entitled 
po  ntment.      ^  letters  testamcntarj  or  of  administration.     But  no  appeal  shall 
be  allowed  from  the  appointment. 

See  ante.  Sec.  52,  and  caaea  cited. 

Bond  to  be     §  91-  Before  any  letters  shall  issue  to  any  special  administrator, 
'^^^^'  he  shall  give  bond  in  such  sum  as  the  probate  judge  may  direct, 

with  sureties  to  the  satisfaction  of  sidd  judge,  conditioned  for  the 
futhful  performance  of  his  duties. 

[Forms  No.  46,  47,  Appendix.] 

dnUetofspeciai     &  92.  The  Special  administrator  shall  collect  and  preserve  for  the 

administrator.         '  r  /». 

executor  or  administrator,  all  the  goods,  chattels,  debts  and  effects 
of  the  deceased,  all  incomes^  rentSj  i%9ue%  and  profits^  claims  and 
demands  of  the  estate^  shaU  take  the  charge  and  management  of^ 
enter  upon,  and  preserve  from  damage,  waste  and  injury,  the  real 
estate,  and  for  any  such  and  all  necessary  purposes,  may  commence 
and  maintain,  or  defend  suits  and  oiher  legal  proceedings,  as  an 
administrator ;  he  may  sell  such  perishable  property  as  the  probate 
court  may  order  to  be  sold,  and  may  exercise  such  other  powers  as 
may  have  been  conferred  upon  him  by  his  appointment,  but  in  no 
case  shall  he  be  liable  to  an  action  by  any  creditor  on  a  claim  agdnst 
the  deceased,     (a.) 

In  regard  to  actions  by  and  against  executors,  etc.,  see  post,  sections  195  to  200  indn- 
live,  and  cases  noted  at  the  end  of  Chapter  VIII. 

§  93.  When  letters  testamentary  or  of  administration,  on  the 
.JJJ'^jJJP/*^"  estate  of  the  deceased  have  been  granted,  the  powers  of  the  special 
administrator  shall  cease,  and  he  shall  forthwith  deliver  to  the 
executor  or  administrator,  all  the  property  and  effects  of  the 
deceased  in  his  hands ;  and  the  executor  or  administrator  may  be 
permitted  to  prosecute  to  final  judgment,  any  suit  commenced  by 
the  special  administrator. 

(a)  Amended  1861 ;  amended  portion  in  italios. 
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§  94.  The  special  administrator  shall  also  render  an  account,  on 
oath,  of  his  proceedings,  in  like  manner  as  other  adminbtrators  are 
required  to  do. 

In  reference  to  acconnts  to  be  rendered  by  admimstratorB,  etc.,  see  pottf  Chapter  X. 

ToaooonntoB 
oath. 

§  95.  Whenever  an  executor  or  administrator  shall  die,  or  his 
letters  be  revoked,  and  the  circumstances  of  the  estate  require  the 
immediate  appointment  of  an  administrator,  the  probate  judge  maj 
appoint  a  special  administrator  as  provided  in  the  preceding  sec- 
tions. 

[Porma  Noa  69  to  71,  Appendiz.]  l5lSj?to IrtS; 

See  Sec.  100,  pott^  and  cases  cited.  cases. 

§  96.  In  case  any  one  of  several  executors  or  administrators  to 
whom  letters  shall  have  been  granted  shall  die,  become  lunatic,  be 
convicted  of  an  infamous  crime,  or  otherwise  become  incapable  of  ,  _     . 

'  *^  Id  ease  of  one 

executing  the  trust,  or  in  case  the  letters  testamentary  or  of  ftdmin-®^'J»2|[JiJ{JJ^" 
istration  shall  be  revoked  or  annulled  according  to  law  with  respect  ^"}J«^*{*^ 
to  anyone  executor  or  administrator,  the  remaining  executor  or*^* 
administrator  shall  proceed  and  complete  the  execution  of  the  will 
or  admimstration. 

See  Sec  47,  ante. 

§  97.  If  all  such  executors  or  administrators  shall  die  or  become 
incapable,  or  the  power  and  authority  of  all  of  them  shall  be 
revoked  according  to  law,  the  probate  court  shall  issue  letters  of 
administration  with  the  will  annexed,  or  otherwise,  to  the  widow  or 
next  of  kin,  or  others,  in  the  same  manner  as  is  directed  in  relation  if «»  become 
to  original  letters  of  administration.  The  administrators  so  appointed  JJ®^™p**^*  *• 
shall  give  bond  in  like  penalty,  with  like  sureties  and  conditions  as 
hereinbefore  required  of  administrators,  and  shaU  have  the  Uke 
power  and  authority. 

[Forms  Nos.  35,  36,  46  to  48,  52,  Appendix.] 
See  Sec  52,  ante. 

§  98.  If,  on  granting  letters  of  administration  on  the  ground  of 
intestacy,  a  will  of  the  deceased  shall  be  duly  proved  and  allowed  fte^^rant^oi 
by  the  court,  the  letters  of  administration  shall  be  revoked,  and  the  iiilinltioiif** 
power  of  the  administrator  shall  cease,  and  he  shall  render  an 


Exeeator  or 
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account  of  his  administration  within  sach  lime  as  the  court  shall 

direct. 

[Fonn  No.  72,  Appendix.] 

On  application  by  one  of  the  next  of  kin  for  a  revocation  of  letters  of  adminiatratioo 
on  the  ground  that  deceased  left  a  will,  and  it  being  proved  that  a  will  had  been  exe- 
cated :  Heldy  that  in  the  absence  of  proof  that  the  will  was  in  the  possession  of  deceased, 
or  unrevoked,  at  the  time  of  his  death,  it  was  improper  to  revoke  the  letters.  Holland 
V.  /Vttm,  2  Brad.  513. 

§  99.  In  such  case,  the  executor  of  the  will,  or  the  administra- 
e^tor^in sQchft ^^  ^^^^  ^^  ^^'^  annexed,  shall  be  entitled  to  demand,  sue  for  and 
collect  all  the  rights,  goods,  chattels  and  effects  of  the  deceased 
remaining  unadministered,  and  maj  be  admitted  to  prosecute  to 
final  judgment  any  suit  commenced  bj  the  administrator  before  the 
revocation  of  his  letters  of  administration. 

§  100.  Any  executor  or  administrator  may,  at  any  time,  by 
writing,  filed  in  the  probate  court,  resign  his  appointment,  having 
iliLy  resi^S!^'  first  settled  his  accounts  and  delivered  up  all  the  estate  to  such  per- 
son as  the  court  shall  appoint;  provided^  if,  by  reason  of  any 
delays  in  such  settlement  and  delivering  up  of  the  estate,  or  for 
any  other  cause,  the  circumstances  of  the  estate  or  the  rights  of 
those  interested  in  the  estate  shall  in  the  opinion  of  the  court 
require  it,  the  court  may,  at  any  time  before  such  settlement  of 
accounts  and  delivering  up  of  the  estate  shall  have  been  completed, 
coortmaj  re- revoke  the  powers  or  the  letters  testamentary  or  of  administration 

TOiko  letters  etc.  .        •         • 

of  such  executor  or  administrator,  and  appoint  in  his  stead  an 
administrator,  either  special  Or  general,  as  the  case  may  require, 
and  in  the  same  manner  as  is  directed  in  relation  to  original  letters 
of  administration.  The  liability  of  the  out-going  executor  or  admin^ 
istrator,  or  of  the  sureties  on  his  bond,  shall  not  be  in  any  manner 
discharged,  released  or  affected  by  such  appointment  of  a  special 
or  general  administrator  in  his  stead,     (a.) 

[F^orms  Nos.  73,  74,  Appendix.] 

See  Sees.  101  and  223,  post,  and  see  Sec.  95,  ante.  • 

Upon  the  resignation  of  an  udministrator  the  court  mnst  appoint  another  to  receive 
the  estate,  unless  it  is  in  a  condition  for  distribution.    The  probate  judge  is  not  a  fiscal 


{a)  Amended  March  30th,  1858.    (See  Statutes  1858,  p.  105.)    The  amendment  adds 
all  that  portion  of  the  present  section  from  the  word  "  provided  "  to  the  end. 


Amended  Sec.  \0i.— Passed  March  20th,  1866. 

[Slatiitea  lP6r)-'6,  p.  3:28.— Took  effect  on  parage.] 

§  104.  When  any  petition  shall  be  filed  in  the  Probate  Court  pray- 
ing  for  the  admission  to  probate  of  any  will,  or  for  the  granting  of 
]eUer»  testamentary  or  of  administration,  or  when  proceedings  have 


Amendments  to  Sees.  103  and  104. — Passed  April  4<A,  1864. 

[Took  effect  on  pMsage.] 

§  108.  No  Probate  Court  shall  admit  to  probate  any  will  or 
grant  letters  testamentary  or  of  administration  in  any  case  where 
the  Judge  of  such  Court  shall  be  interested  as  next  of  kin  to  the 
deceased,  or  as  a  legatee  or  devisee  under  the  will,  or  when  he  shaD 
be  named  as  executor  or  trustee  in  the  will,  or  shall  be  a  witness 
thereto,  or  shall  be  in  any  manner  interested  or  disqualified  from 
acting. 

§  104.  When  the  Probate  Court  of  any  county  shall  be  precluded 
from  admitting  to  probate  a  will,  or  granting  letters  testamentary 
or  of  administration,  from  any  of  the  causes  mentioned  in  the  pre- 
ceding section,  the  will  may  be  proved,  and  letters  testamentary  or 
of  administration  may  be  granted,  and  all  proceedings  necessary 
thereto  or  consequent  thereon  may  be  had  in  the  Probate  Court  of 
an  adjoining  county,  and  the  Probate  Judge  and  Probate  Court  of 
such  adjoining  county  shall  be  vested  with  as  full  and  complete 
power,  authority,  and  jurisdiction  in  the  premises  as  would  pertain 
to  them  if  the  testator  or  intestate  had  been  a  resident  of  such 
adjoining  county  at  the  time  of  his  death,  and  shall  retain  jurisdic- 
tion in  all  subsequent  pi*oceedings  in  relation  to  the  estate. 


that  the  Probate  Judge  ot  tne  coumy  wucic  imv.  ^^A^Jx.^ — ..^  —  „ 
ally  commenced  is  not  disqualified  to  act  in  the  matter  of  said  estate  at 
the  time  such  motion  is  made,  and  that  the  convenience  of  parties 
interested  would  be  promoted  by  such  change,  the  Judge  shall  make 
an  order  transferring  the  proceeding  back  to  the  Probate  Court  where 
it  was  originally  commenced;  and  the  Clerk  of  the  Court  ordering  the 
transfer  shall  transmit  to  the  Clerk  of  the  Court  in  wliich  the  proceed- 
ing was  originally  commenced  a  certified  copy  of  the  order,  and  also 
all  the  original  papers  on  file  in  his  office  in  said  proceeding ;  and  the 
Court  where  the  proceeding  was  originally  commenced  shall  thereafter 
have  jurisdiction  and  power  to  make  all  necessary  orders  and  decrees 
to  close  up  the  business  of  the  administration  of  the  estate. 
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tion  in  cases  of  intestacj,  and  shall  retain  jurisdiction  as  to  all  sub- 
sequent proceedings  in  regard  to  the  estate. 

Ca»e9  not  noted  under  tke  preceding  Sections  of  Chapter  III. 

Letters  of  administration  are  bat  evidence  of  anthority,  and  the  administrator  may 
act  without  them  if  the  records  of  the  oonit  show  his  appointment.  Hosey  ▼.  Braekery 
8  Port.  Ala.  559. 

Letters  of  general  administraiion  granted  pending  a  contest  respecting  the  probate 
of  a  will,  are  void^  and  cannot  be  supported  as  a  grant  of  administration,  pendente  liie, 
Blade  V.  Waskburn,  3  IredeU's  N.  C.  B.  557. 

Where  A.  B.  was  appointed  administrator,  and  qnalifled  as  saoh,  thongh  a  blank 
bond  toot  signed  by  him  and  hit  sureMeSf  his  acts  were  held  valid  until  his  letters  were 
reyoked.    Spencer  y.  Cahoon,  4  Dey.  N.  C.  R.  225. 


CHAPTER    IV. 

THE  IKVENTOET  AND  COLLECTION  OF  THE   EFFECTS   OF  DECEASED 

PERSONS. 

sons  AUTHORITIES  BEARING  UPON  THE  GENERAL  SUBJECT  OF  THIS  CHAPTER,  AND 
EOT  NOTED  UNDER  PARTICULAR  SECTIONS,  WILL  BE  FOUND  AT  THE  END  OF 
TBI  CHAPTER. 

§  106.  Every  executor  and  adminiflfcrator  shall  make  and  return   in^entorr  to 
to  the  court,  at  its  first  term  after  his  appointment,  a  true  inventory^ ™"^^' 
and  appraisement  of  all  the  estate  of  the  deceased  which  shall 
have  come  to  his  possession  or  knowledge. 

[Form  No.  76,  Appendix.] 
See  cases  noted  under  Sec.  107;  see  Sec.  113. 

The  SDiTogate  can  of  his  own  motion  enforce  the  return  of  an  inventory,  though  it 
is  not  usual  to  require  the  exhibition  of  an  inventory  or  account,  unless  at  the  inter- 
vention of  a  party  in  interest;  but  the  mere  appearance  of  interest  is  sufficient. 
Thomson  v.  Thomson,  1  Brad.  24. 

The  faflnre  to  inventory  imd  sell  a  part  of  the  property  found  in  possession  of 
mtestate  at  his  death,  but  claimed  by  third  person,  ought  not  to  prejudice  the  title  of 
the  estate  if  explained.     Walker  v.  Walker's  Administrator^  25  Gra.  76. 

The  lapse  of  twenty-nine  years  since  the  administration  of  the  estate  commenced  is 
sufficient  to  excuse  a  formal  inventory  and  account.    LeRoy  v.  Bayardj  3  Brad.  228. 

Although  a  great  lapse  of  time  excuses  from  a  formal  inventory  and  account,  yet  if 
the  creditor  alleges  assets  recently  realized,  or  stUl  existing  uncollected,  or  real  estate 
not  disposed  of,  the  executor  should  submit  to  a  personal  examination.    Ibid. 

§  106.  For  the  purpose  of  making  the  appraisement,  the  probate   ^   ^^ 
judge,  or  courts  shall  appoint  three  dismterested  persons,  any  two  he  appointed, 
of  whom  may  act,  and  who  shall  be  entitled  to  receive  a  reasonable  ^^«J^oo™p«n- 
compensation  for  their  services,  to  be  allowed  by  the  court,  or  judge. 
Their  compeusation,  as  allowed,  shall  be  in  the  form  of  a  bill  of 
items  of  their  services,  including  aU  necessary  dUbursemenU,  which 
shall  be  sworn  to  by  them,  and  filed  with  the  inventory,  and  which 
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shall  not  exceed  five  dollars  per  day.  If  only  one  dap^s  serviees 
are  charged^  the  hill  need  not  be  moam  to.  If  any  part  of  the 
wben  Mrt  of  ^^^^  ^^^^  ^®  ^  ^^J  ^^^^^  county  than  that  in  which  letters  issued, 
otbM  county*^*  ^^PP^aisers  thereof  may  be  appobted,  either  by  the  probate  judge 
having  jurisdiction  of  the  case,  or  by  the  probate  judge  of  such 
county,     (a.) 

[Foims  N<ML  75  and  76,  Appendix.] 
See  cases  nnder  next  section. 

§  107.  Before  proceeding  to  the  executioB  of  their  duty,  the 
appraisers,  before  any  officer  authorized  to  administer  oaths,  shall 

Q^^i^^PP'*^''*'  take  and  subscribe  an  oath,  to  be  attached  to  the  inventory,  that 
they  will  truly,  honestly  and  impartially  appraise  the  property  which 
shall  be  exhibited  to  them,  according  to  the  best  of  their  knowledge 
and  ability.  They  shall  then  proceed  to  estimate  and  appraise  the 
property ;  ecich  article  sKaU  be  set  down  eeparately^  with  the  value 

bowmado?''^' thereof  in  dollars  and  cents  in  figures  opposite  to  the  articles, 
respectively.  The  inventory  shall  contain  all  the  estate  of  the 
deceased,  real  and  personal,  a  statement  of  all  debs,  partnerships 
and  other  interests,  bonds,  mortgages,  notes  and  other  securities 
for  the  payment  of  money  belonging  to  the  deceased,  specifying 
the  name  of  the  debtor  in  each  security,  the  date,  the  sum  origin- 
ally payable,  the  endorsements  thereon,  if  any,  with  their  dates,  and 
the  sum  which  in  the  judgment  of  the  appraiser  may  be  collectable 
on  each  debt,  interest  or  security.  The  inventory  ehdU  shouf^  $a 
inTentory,/^^  ^  ^  ^^^^  ^^^  ^  <^9certained  by  the  executory  or  the  admini^ 

what  to  con-  ^^,^-  ^j^^  portion  of  the  property  is  community  property^  and 
what  portion  is  the  separate  property  of  the  deceased,     (a.) 

[Foim  No.  76,  Appendix.] 
See  Sec.  198,  poit^  and  cases  there  dted. 
See  cases  cited  at  the  end  of  the  ehapter. 

The  appraisers  are  officers  appointed  bj  the  surrogate,  and  their  appraisement  may 
be  reriewed  and  corrected.  It  is  not  conclusive.  If  they  make  a  yaloation  palpably 
'  erroneOQS,  the  sarrogate  may  direct  the  error  to  be  rectified.  Ames  v.  Downing,  1 
Brad.  321 ;  Appleton  y.  Cameron^  S  Brad.  119. 

So,  if  in  taking  the  inventory  the  property  directed  by  statute  to  be  set  apart  for 
minor  children  was  not  so  apportioned,  the  error  may  be  oorrected.  Ibid,  and  Clayton 
V.  Wardell,  3  Brad.  1. 

(a)  Amended  1861 ;  amended  portions  in  italics. 


% 
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It  is  only  the  interest  of  a  deceased  partner  in  the  gurpluB  after  the  payment  of  the 
partnerflbip  debts  which  is  assets  in  the  hands  of  the  administrator.  It  is  aocordingly 
sofficient  to  note  the  interest  of  the  deceased  in  the  partnership  generally  npon  the 
inventory.     T^komson  v.  TViomson^  1  Brad.  24. 

See  Montgomery  v.  Dunningy  noted  at  the  end  of  the  chapter. 

Upon  an  accounting,  the  affirmative  of  establishing  more  assets  than  are  acknowl- 
edged by  the  inventory  and  account,  is  with  the  party  objecting ;  and  it  must  be  estab- 
lished with  reasonable  certainty,  and  not  left  to  mere  oonjeciure  or  suspicion.    Marre 


Anmnded  See.  108— Pcwwrf  April  2d,  1866. 

[Statute.  l8e6^-6,  p.  7«5.^Takes  effect  sixty  days  after  passage.  J 
§  108.  The  inventory  shall  also  contain  an  account  of  all  moneys 
belonging  to  the  deceased  which  shall  hare  come  to  the  hand«  of  the 
executor  or  administrator,  and  if  none  shall  hare  come  to  his  hands 
the  fact  shall  be  so  stated  in  the  inventory.  If  the  whole  estate  con- 
sists  of  money  there  need  be  no  appraisement,  but  an  inventory  shall 
be  made  and  returned  as  in  other  cases. 

§  110.  The  discharge  or  bequest  in  a  will  of  any  debt  or  demand 
of  the  testator,  against  any  executor  named  in  his  will,  or  against 
any  other  person,  shall  not  be  vahd  against  the  creditors  of  the 
deceased,  but  shall  be  construed  only  as  a  specific  bequest  of  such 
debt  or  demand ;  and  the  amount  thereof  shall  be  included  in  the  .  DiMiisrge  of 

'  debt  m  will. 

inventory,  and  shall,  if  necessary,  be  applied  in  the  payment  of  his 
debts.  If  not  necessary  for  that  purpose,  it  shall  be  paid  in  the 
same  manner  and  proportion  as  other  specific  legacies. 

§  111.  The  inventory  shall  be  dgned  by  the  appnusers,  and  <iie 
executor,  or  administrator,  shaU  take  and  subscribe  an  oath  before 
the  probate  judge,  or  the  clerk  of  the  court,  or  any  officer  andhor-  inventory. 
ked  to  adwinieter  oathsy  that  the  inventory  contsuns  a  true  state- 
ment of  all  the  estate  of  the  deceased  which  has  come  to  his  knowl- 
edge and  possession,  and  particularly  of  all  money  belongmg  to  the 
deceased,  and  of  all  just  claims  of  the  deceased  against  the  execu-0ed.°''^  ^^^'' 
tor,  or  administrator.  The  oath  shall  be  indorsed  upon  or  annexed 
to  the  inventory,     (a.) 

[Form  No.  76,  Appendix.] 


(a)  Amended  1861 ;  amended  portion  in  italics. 
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§  112.  ff  any  execator  or  administrator  shall  neglect  or  refase 
to  return  the  inventory  within  the  time  prescribed,  or  within  such 
further  time,  not  exceeding  two  months,  as  the  court,  or  jvdge^ 
shall  for  reasonable  cause  aUow,  the  court  mayy  with  or  without 
ot  reSTra^^  notice^  revoke  the  letters  testamentary  or  of  administration,  and  the 
executor  or  administrator  shall  be  liable  on  his  bond  for  any  injury 
sustained  by  the  estate  by  his  neglect,     (a.) 

[Fonna  Nos.  77,  78,  Appendix.] 

§  lis.  Whenever  property  not  mentioned  in  any  inventory  that 
shall  have  been  made,  shaU  come  to  the  possession  or  knowledge  of 
Farther  iDTen- an  exocutor  Or  administrator,  he  shall  cause  the  same  to  be  appraised 
in  the  manner  prescribed  in  this  chapter,  and  an  inventory  to  be 
returned  within  two  months  after  the  discovery  thereof;  and  the 
making  of  such  inventory  may  be  enforced  after  notice  by  attach- 
ment or  removal  from  office. 

See  SecB.  105  and  107,  supra. 

§  114.  The  executor  or  administrator  shall  have  a  right  to  the 
the  possession  of  all  the  real  as  well  as  personal  estate  of  the 
to^SSf *'o*»CT-  deceased,  and  may  receive  the  rents  and  profits  of  the  real  estate 
rioa  of  proper-  yjj^^  \^q  estate  shall  be  settled,  or  until  delivered  over  by  order  of 
the  probate  court  to  the  heirs  or  devisees,  and  shall  keep  in  good 
tenantable  repair  all  houses,  buildings  and  fences  thereon  which  are 
under  his  control. 

Compare  Sec.  194  and  cases  noted,  and  Chapter  Y III  generally ;  see  Sees.  198  and  52. 

An  adminintnttor  cannot  pay  out  the  money  of  the  estate  to  remove  an  incnmbrance 
from*  the  property  of  the  estate,  which  debt  the  estate  is  in  no  way  responsible  for. 
EttaU  of  E.  Knight,  deceased,  Vi  Cal.  200. 

He  is  to  take  care  of,  manage  and  preserve  the  estate  committed  to  him ;  but  this 
does  not  mean  that  he  is,  at  discretion,  to  pay  off  all  incumbrances  resting  on  the  prop* 
erty,  upon  the  notion  that  property  may  increase  in  valne,  and  thereby  a  speculation 
may  be  made  for  the  estate.    Ibid. 

If  a  case  should  arise  in  which  a  great  sacrifice  would  ensue  unless  money  were  paid 
to  discharge  an  incumbrance,  it  is  not  impossible  that  a  court  of  chancery  might  order 
the  expenditure  of  the  money  needed  to  remove  such  incumbrance.    Ibid. 

If  an  administrator  undertakes  to  go  beyond  the  strict  line  of  his  duty  as  the  law 
defines  it,  he  acts  upon  his  own  responsibility,  and  while  he  can  receive  no  profit  from 
a  successful  issue  of  his  investment,  he  must  bear  the  loss  of  a  failure.    Ibid. 


(a)  Amended  1861 ;  amended  portion  in  italics. 
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Tbe  adminktiafcor,  in  the  absence  of  Bpecial  authority,  most  administer  the  estate  as 
he  finds  it,  paying  taxes  and  other  necessary  expenses,  and  doing  such  other  acta  as 
are  necessary  to  preserve  it  as  left.  He  cannot  advance  money  to  remove  incum- 
Inanoea,  onless  his  intestate  was  bound  to  pay  the  money.    Ibid, 

§  115.  The  personal  estate  of  the  deceased  which  shall  come 
into  the  hands  of  the  executor  or  administrator,  shall  be  first 
chargable  with  the  payment  of  the  debts  and  expenses;  and  if  if  personal  as 
the  goods,  chattels,  rights  and  credits  in  the  hands  of  the  executor  to  pay  debts. 
or  administrator,  shall  not  be  sufficient  to  pay  the  debts  of  deceased 
and  the  expenses  of  administration,  and  the  allowances  to  the  family 
of  the  deceased,  the  whole  of  the  real  estate  may  be  sold  for  that 
purpose,  by  the  executor  or  administrator,  in  the  manner  prescribed 
by  this  act. 

See  post  Chapter  VII,  in  regard  to  sales  of  property  by  executors,  etc. 

§  116.  If  any  person,  before  the  granting  of  letters  testamentary 
or  of  administration,  shall  embezzle  or  alienate  any  of  the  moneys, 
goods,  chattels  or  effects,  of  any  deceased  person,  he  shall  stand  ecutor  for  pr^ 
chargable  and  be  liable  to  the  action  of  the  executor  or  adminis-etc. 
trator  of  the  estate,  for  double  the  value  of  the  property  so  em- 
bezzled or  alienated,  to  be  recorered  for  the  benefit  of  the  estate. 

In  suit  by  an  administrator  against  defendant,  for  conversion  of  the  property  of  the 
estate,  under  the  116th  section  of  the  statute  to  regulate  the  settlement  of  estates,  the 
proof,  aa  to  the  right,  or  title,  or  possession  of  plaintiff,  and  the  taking  or  interference 
by  defendant  being  conflicting,  it  is  error  to  instruct  the  jury  that  a  mere  demand  on  the 
defendant,  and  refused  by  him  to  surrender  the  property,  charge  him  with  a  conversion. 
BeckmaUy  AdrnW,  fic^  v.  MeKay^  14  Cal.  260. 

§  117.  If  any  executor  or  administrator,  heir,  legatee,  creditor, 
or  other  person  interested  in  the  estate  of  any  deceased  person,  per»o^ charged 
shall  complain  to  the  probate  judge,  on  oath,  that  any  person  is  sus-^nrerte'dprop- 
pected  to  have  concealed,  embezzled,  conveyed  away,  or  disposed  ed.^etc.    *^**" 
of,  any  moneys,  goods,  or  chattels  of  the  deceased ;  or  that  he  has 
in  his  possession  or  knowledge,  any  deeds  or  conveyances,  bonds, 
contracts,  or  other  writings,  which  contain  evidences  of,  or  tend  to 
disclose  the  right,  title,  interest  or  claim  of  the  deceased,  to  any    p^^^^  ^^^ 
real  or  personal  estate ;  or  any  claim  or  demand,  or  any  last  will  of  JJJJ  JJoSS"" 
the  deceased,  the  said  judge  may  cite  such  person  to  appear  before 
the  probate  court,  and  may  examine  him  on  oath,  upon  the  matter 
of  such  complaint.    If  such  person  be  not  in  the  county  where 


When 
and  examined 
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letters  have  been  granted,  he  may  be  cited  and  examined  either 
J*J®^  before  the  probate  court  of  the  couniy  where  he  may  be  found,  or 

before  the  court  issuing  the  order  or  citation.  But,  if  in  the  latter 
lo^nrinno'^^^^  ^^  appear  and  be  found  innocent,  his  necessary  expenses  shall 
*"**  be  allowed  him  out  of  the  estate. 

[Form  No.  64,  Appendix.] 

Li  refeienoe  to  the  power  of  the  probttte  eoort  to  oompel  the  prodaetion  of  pepcn, 
property,  etc.,  see  aection  63  of  the  Judicial  Act,  page  22,  anU, 

§  118.  If  the  person  so  cited,  refuse  to  appear  and  submit  to 
such  examination,  or  to  answer  such  interrogatories  as  may  be  put 
to  him,  or  A^,'touching  the  matters  of  such  complamt,  the  court 
may,  by  warrant  for  that  purpose,  commit  him,  or  Iter  to  the  county 
jail,  there  to  remain  in  close  custody  until  he,  or  she,  submit  to  the 
order  of  the  court,  or  be  discharged  according  to  law  ;  and  (f, 
upon  such  examination^  it  shall  appear  that  such  person  has  wnr 
eealedj  enibezzled,  smuggled^  conveyed  away^  or  disposed  of^  am/ 
moneys^  goods^  or  chaiUlSy  of  the  deceased,  or  that  he  has  in  his 
possession,  or  knowledge,  any  deeds,  conveyances,  bonds,  contracts, 
or  other  writings,  which  contain  evidences  of,  or  tend  to  disclose,  the 
right,  title,  interest,  or  claim,  of  the  deceased,  to  any  real,  or  per- 
sonal estate,  claim,  or  demand,  or  any  lost  tvill  of  the  deceased,  the 
probate  court  may  make  an  order  requiring  such  person  to  disclose 
his  knowledge  thereof  to  said  (administrator,  and  may  commit  said 
person  to  the  county  jail,  there  to  remain  untH  said  order  is  com- 
plied vnth,  or  be  discharged  according  to  law  ;  and  all  such  inter- 
rogatories and  answers  shall  be  in  writing,  and  shall  be  signed  by 
the  party  examined,  and  filed  in  the  probate  court.  The  order  for 
such  disclosure,  made  upon  such  examination,  shall  be  prima  fade 
evidence  of  the  right  of  such  administrator  to  such  property  in  any 
action  that  may  be  brought  for  the  recovery  thereof  \  and  any  judg- 
ment  recovered  therein,  shall  be  for  double  the  value  oftheprop^iy 
as  assessed  by  the  court,  or  jury,  or  for  return  of  the  property  and 
damages,  in  addition  thereto,  equal  to  the  value  of  such  property. 
In  addition  to  the  examination  of  the  party,  witnesses  may  be  pro- 
duced and  examined  on  either  side,     (a.) 


{a)  Amended  1861 ;  amended  portion  in  italica. 
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f  119.  The  probate  judge,  upon  the  complaint  on  oath,  of  any 
ezecator  or  adininiatrator,  may  cite  any  person  who  shall  have  been  per,on 'el.Ti  un. 
intnisted  with  any  part  of  the  estate  of  the  deceased  person,  tojf^ljVinrpi-oi'.: 
appear  before  such  court,  and  may  require  such  person  to  render  a*'*^  ©r  eaktc. 
foil  account  on  oath,  of  any  moneys,  goods,  chattels,  bonds,  accounts, 
or  other  papers  belonging  to  the  estate  which  shall  have  come  to 
his  possession  in  trust  for  the  executor  or  administrator,  and  of  his 
proceedings  thereon ;  and  if  the  person  so  cited  shall  refuse  to  ap- 
pear and  render  such  account,  the  court  may  proceed  against  him, 
ae  provided  in  the  preceding  section. 

[Forms  No.  64  to  66,  Appendix.] 

Under  a  section  of  the  Texas  Probate  Act  (article  1,228,  of  Hartley's  Texas  Digest) 
the  chief  justice  is  authorized,  upon  complaint  filed,  to  cause  anj  person  (incladiDg  pre- 
irioos  administrators)  to  appear  before  him  and  deliver  up  anj  papers,  evidences  of 
debt,  etc.,  which  he  may  have  in  his  possession  belonging  to  an  estate,  or  show  cause 
to  the  contrary. 

It  was  held  that  this  section  did  not  empower  the  court  to  require  an  administrator 
who  had  been  removed,  to  surrender  his  vouchers,  or  any  papers  necessary  to  his  own 
defense.    Miller  v.  Jasper,  10  Texas,  513. 

Ccuee  not  noted  under  the  Sections  of  the  preeedinff  Division  of  the  Statute. 

See  also  the  cases  under  Chapters  YIII  and  X,  respecting  powers  and  duties  of,  and 
aeoonnting  by,  executors,  etc. 

A  probate  judge  ought  not  to  reject  an  inventory  exhibited  by  an  executor  or  admin- 
iateator,  because  it  contains  property,  the  title  to  which  is  disputed.  Qold^s  case, 
Sirby's  Conn.  100. 

Executors  and  administrators  are  bound  to  inventory  and  account  for  provisions 
belonging  to  deceased  at  the  time  of  his  death.    Oriswold  v.  Chandler,  5  N.  H.  492. 

Appraisers  are  officers  appointed  to  estimate  and  appraise ;  but  their  appraisement  is 
not  conclusive.  It  may  be  reviewed,  examined  and  corrected.  Appleton  v.  Cameron, 
2  Brad.  116. 

If  they  neglect  to  set  apart  property  for  the  widow  or  minor  chOdren,  or  make  a  valu- 
ation palpably  erroneous,  the  surrogate  may  direct  the  error  to  be  rectified.    Ibid. 

The  valuation  made  by  the  appraisers  in  the  inventory,  is  not  conclusive  against  the 
executor  or  administrator,  but  may  be  shown  to  have  been  erroueous.  Ames  v.  Down- 
ing, 1  Brad.  321. 

It  may  be  shown  on  the  accounting  of  the  administrator  or  executor,  that  the  assets 
were  not  correctly  stated  in  the  inventory.    Montgomery  v.  Dunning,  2  Brad.  220. 

The  rule  that  the  inventory  cannot  be  impeached  or  roformed,  relates  to  proceedings 
in  relation  to  the  inventory  itself.  But  it  may  be  shown,  on  the  accounting,  that  the 
assets  were  not  correctly  stated  in  the  inventory.    Ibid. 

In  the  ecclesiastical  courts,  an  inventory  cannot  be  falsified ;  and  if  allegations  plead- 
ing omissa  are  entertained,  yet  if  the  allegations  are  denied  in  the  answer,  evidence 
vrill  not  be  received  against  the  answer.  If  the  answer  confesses  more  assets,  the 
inventory  may  be  amended.     Thomson  v.  Thomson,  1  Bred.  24. 

The  administrator  of  a  surviving  partner,  stands  in  the  same  position  as  the  surviving 
partner  in  his  life  time,  and  although  he  has  the  legal  title  to  the  partnenhip  effects, 
yet  they  are  assets  of  the  firm,  and  not  of  his  intestate,  and  should  neither  be  inventoried 
nor  accounted  for  as  property  of  his  intestate.    Ibid. 
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It  18  only  the  interest  of  the  deoeaeed  partner  in  tke  surplus  after  ike  payment  of  ike 
partnership  debts  which  is  aesets  in  the  hands  of  his  administrator.  It  is  not  OBiial, 
therefore,  to  make  a  specific  inventory  of  copartnership  assets,  bat  it  is  deemed  suffi- 
cient to  note  the  interest  of  the  deceased  in  the  partnership,  generally  upon  the  invenr 
tory.    Ibid. 

If,  on  taking  the  inventory,  the  property  directed  by  statute  to  be  set  apart  for  minor 
children  was  not  so  apportioned,  the  eiror  may  be  corrected  on  the  aocoanting.  Clay- 
ton T.  Wardell,  2  Brad.  1. 

The  provisions  of  the  statute  directing  certain  articles  to  be  set  aside  in  the  inventory 
for  the  benefit  of  the  widow  and  minor  children  of  the  deceased,  are  not  limited  to 
oases  where  the  deceased  was  a  resident  of  this  State.  These  articles  are  not  assets — 
do  not  belong  to  the  ezecntor  or  administrator,  and  are  not  the  snbject  of  administra- 
tion or  distribntion.    Kip  v.  Pub.  Admr.^  2  Brad.  258. 

Lands  descended  in  another  8tate^  cannot  be  considered  as  assets.  AnsUn  v.  Oag-e, 
9  Mass.  :i95. 

The  right  of  enjoyment  of  possession  of  public  lands,  may  descend  among  the  effects 
of  a  deceased  person  to  the  execntor  or  administrator,  and  the  right  of  the  deceased  be 
conveyed  by  a  regohir  sale  to  another.    Orover  v.  Hawleyj  5  CaL  485. 

A  note  and  mortgage  made  to  a  husband  and  wife,  goes  to  her  in  ease  she  survives^ 
and  not  to  the  administrator  as  assets.    Draper  v.  Jackson,  16  Mass.  480. 

Specific  personal  property  held  by  deceased  in  trust,  is  not  assets  in  the  executor*  a 
hands,  but  is  held  by  him  as  his  testator  held  it ;  otherwise,  if  the  property  have  no  ear- 
mark, in  which  case  the  person  entitled  must  come  in  as  a  general  creditor.  Johnson 
v.  Ames,  11  Pick.  173. 

The  administrator  should  inventory  property  belonging  to  the  estate,  though  in  the 
hands  of  a  stranger.    Potter  v.  Titcomb,  1  Fairf.  53. 

And  if  there  are  promissory  notes  belonging  to  the  estate,  made  by  the  administrator, 
deposited  in  the  hands  of  a  third  person,  he  must  inventory  them,  though  he  deniea 
them  to  be  due  the  estate.   Jbid^ 


—     'J. 


I 
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Amended  Sec,  121 . — Approved  March,  2 6,  1 870. 

[Stotates  1860-'70.  p.  400.— Took  effect  on  p«wige.] 

-4 71  Act  to  amend  an  Act  entitled  *^An  Act  to  regulate  the' settlement  of  the 
estates  of  deceased  persons**  passed  May  1 ,   1 8  5 1 . 

Section  i  .    Section  one  hundred  and  twenty-one  of  the  Act  of  which 
this  Act  is  amendatory,  is  hereby  amended  so  as  to  read  as  follows: 
§121.     Upon  the  return  of  the  inventory,  or  at  any  subsequent 


Amended  Section  121— Passer/  March  16,  1868. 
[Statutes  1867-8,  p.  17'J.— Takes  effect  immediately.] 

Section  1.  Section  one  hundred  and  twenty-one  of  the  Act  of  May  first, 
eighteen  hundred  and  fifty-one,  the  title  of  which  is  recited  iu  the  title  of  this 
Act,  is  hereby  amended  so  as  to  read  as  follows: 

bT^t'^pttt         Section  121.     Upon  the  return  of  the  inventory,  or  at  any  subsequent 

tor  use  of     time  during  the  administration,  the  Court  or  Probate  Judge  may  set  apart,  for 
"urviTors.  «  •^  * 

the  use  of  the  family  of  the  deceased,  all  personal  property  which  is  by  law 

exempt  from  execution;  and  if  no  homestead  has  been  selected  under  the 

General  Homestead  Law,  shall  also  set  apart,  for  the  use  of  the  family  as  a 

homestead,  the  dwelling-house  occupied  and  used  by  the  family  as  a  residence 

at  the  time  of  such  decease,  if  owned  by  the  deceased;  provided^  however,  that 

such  homestead  shall  not  include  more  than  twenty  acres  of  land,  with  the 

dwelling-house  thereon,  if  situated  without  the  limits  of  an  incorporated  city, 

town  or  village,  or  more  than  one  lot  of  land  in  any  incorporated  city,  town  or 

village,  with  the  dwelUng-house  thereon,  to  be  selected  by  the  widow,  if  there 

„  be  one,  and  if  not,  then  by  the  Probate  Judge,  and  not  to  exceed  in  value  the 

Homestead.  -»  j  o  » 

sum  of  five  thousand  dollars.  If  the  homestead  selected  by  the  husband  and 
wife,  or  either  of  them,  under  the  General  Homestead  Law,  has  been  included 
in  the  inventory,  it  shall  be  set  off  to  the  survivor  of  them,  free  from  any 
further  administration  as  a  part  of  the  estate;  provided^  that  no  lien  or  incum- 
brance upon  such  homestead  premises  shall  be  in  any  way  effected  by  any  of 
the  provisions  of  this  Act. 

Section  2. — This  Act  shall  take  effect  from  and  after  its  pa<«sage. 


V.  moort^  14  Ual.  472. 


§  122.  If  the  amount  set  apart  be  insufficient  for  the  support  of   provirion  for 
the  widow  and  child,  or  children,  the  probate  court,  orjudge^  shall  nor  ohudren"* 


(a)  Amended  1S61 ;  amended  portion  in  italics. 


THX  tNTBirrORY  AND   COLLBOTION 


CHAP.   IT. 


It  IB  only  the  miereaiolliMiiicaaaei  fluiaet  in  Ike  lurplut  after  tlu  pa jntni  of  tit 
parlsgrahip  drhli  n'hich  is  aneti  JD  the  hands  of  his  admuiiMrator,  It  i>  not  Dual, 
therefore,  Co  make  a  ipeciBo  iavenliHy  of  coputnenhip  uoett,  bat  il  is  deemed  nffi- 
Jtc  Ihc  interetl  of  tke  dtctatti  m  tke  parlnerikip,  generaily  upon  Ike  iilM» 
tory.    Ibid, 

If,  on  taking  tbe  inventoiy,  tiie  pniperlj  directed  byatatata  to  be  eet  apart  for  minor 
ohildren  wne  not  to  appDrtionad,  the  enor  nu;  be  comoted  on  tbe  accoon^ng.     Ciay-  | 


i 


Amended  Sec.  121. — Approved  March  26,  1870. 
[SUtDtea  Ism-'TO,  p.  400.— Took  effect  on  puMge.) 

An  Act  to  amend  an  Act  entitled  "An  Act  to  regulate  the  settlement  of  the 
estates  of  deceased  persons"  passed  May  i,   185 1. 

Section  i  .  Section  one  hundred  and  twenty-one  of  the  Act  of  which 
this  Act  is  amendatory,  is  hereby  amended  so  as  to  read  as  follows: 

§121.  Uf)on  the  return  of  the  inventory,  or  at  any  subsequent 
time  during  the  administration,  the  Court  or  Probate  Judge  may,  of 
his  own  motion,  or  on  application,  set  apart  for  the  use  of  the  husband 
or  wife,  or  the  minor  child  or  children  of  the  deceased,  all  personal 
property  which  is  by  law  exempt  from  execution,  and  the  homestead 
as  designated  by  the  general  homestead  laws,  or  by  section  one  hun- 
dred and  twenty'-four  of  this  Act. 

Sec.  2.  This  Act  shall  take  effect  and  be  in  full  force  from  and 
after  its  passage. 


Amended  Sec.  121.-P<wW  AprU  2d,  1866. 

IStatateB  186^'6.  p.  851.-Took  effect  ou  p.».ge.l 

s  191      TToon  the  return  of  the  inventory,  or  at  any  subsequent 
§  121.     Upon  the  'f "  p^^^  judge,  may,  of 

lime  during  the  "'^•"'"'^'"'^''^'^rt  for  the  use  of  the  family  of 
hi*  own  motion,  or  on  apphcat.on,  ««'  •?«''J*'f;'^  ^  from  exe- 

the  deceased  all  P«--\ P^^^J^, "  ^'^^^^^^^^^^  law, 

cution,  and  the  homestead,  as  designated  by  the  general 
or  if  uo  homestead  has  been  so  designated,  thea  one  shall  be   e  apart 
.  provided  by  section  one   hundred   -^  -^j^"^  ^  ^  tt, 
whether  the  same  has  been  recorded  and  «»«**'«''"^  ~  j,^, 

provided,  that  no  lien  or  encumbran<«  upon  such  homestead  premue 
Sail  be  in  any  way  affected  by  any  of  the  provisions  of  this  Act. 


^^ .^««,  ut  ttb  lean  oat  of  oommon  propertj.    Oee 


T.  Moore,  14  Cal.  472. 


§  122.  If  the  amount  set  apart  be  iDSufficient  for  the  support  of  proi 
the  widow  and  child,  or  children,  the  probate  court,  orjudge^  shall  jJ?oW 


(a)  Amended  1861 ;  amended  portion  in  italics. 


I 
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CHAPTER  V. 

PROVISION  FOR  THB   SUPPORT  OF  THB  FAMILY. 

8KE  DKClSIONfl  NOTED  AT  THE  END  OF  THE  CHAPTER. 

§  120.  When  a  person  shall  die,  leaving  a  widow  or  minor  child 
or  children,  the  widow,  child  or  children  shall,  until  letters  have 
been  granted  .and  the  inventory  has  been  returned,  be  entitled  to 
remain  in  possession  of  the  homestead,  and  of  all  the  wearing 
apparel  of  the  family,  and  of  all  the  household  furniture  of  the 
deceased,  and  shall  also  be  entitled  to  a  reasonable  provision  for 
their  support,  to  be  allowed  by  the  probate  judge. 

[Forms  Nos.  82  and  83,  Appendix.] 

§  121.  Upon  the  return  of  the  inventory,  or  at  any  suhaegiAent 
time  during  the  adminiatrationy  the  court,  or  probate  judge,  may^ 
of  Aia  own  motion,  or  on  application,  set  apart  for  the  use  of  the 
foTmly  of  the  deceased,  all  personal  property  which  is  by  law  exempt 
from  execution,  and  the  homestead,  as  designated  by  tJie  general 
homestead  law,  or  by  section  one  hundred  and  twenty  four  of  this 
act.     (a.) 

[Formt  Nofl.  84,  87, 90,  Appendix.] 
See  See.  134,  iit^ra,  and  note. 

* 

The  oongtitation  and  statnte  are  based  upon  theT  idea  that  the  homestead  is  to  be 
carred  oat  of  the  property  of  the  husband,  or  at  least  oat  of  common  property.  Oee 
T.  Moore,  14  Cal.  472. 

§  122.  If  the  amount  set  apart  be  insufficient  for  the  support  of   proTision  for 
the  widow  and  child,  or  children,  the  probate  court,  or  judge,  shall  JJJohiidwn"^" 

(a)  Amended  1861 ;  amended  portion  in  italics. 
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make  such  reasonable  allowance  out  of  the  estate  as  shall  be  neo- 
essarj  for  the  maintenance  of  the  fiunilj,  according  to  their  cir- 

ti^4°'\^'^^^^camstances,  during  the  progress  of  the  settlement  of  the  estate; 

jMrT^^^*'*  ^°®  which,  in  case  of  an  insolvent  estate,  shall  not  be  longer  than  one 
year  after  grantmg  letters  of  administration,     (a.) 

[Form  No.  85,  Appendix.] 

The  payment  and  diyirion  of  the  aUowanoe  to  the  widow  and  children  of  a  deeeased 
penoDf  where  the  property  of  the  estate  of  soeh  person  excloaive  of  the  allowance  ii 
inaofflcient  to  pay  the  debts,  is  final  and  abadnte,  without  remainder  or  ultimate  lia- 
bility to  creditors  or  others.     Oreen  v.  Crvw^  17  Texas,  ISO. 

The  right  of  the  widow  and  children  where  the  estate  is  insolvent  to  the  homestead 
or  snbstitated  allowance,  depends  upon  the  question  whether  the  domicil  of  the 
deceased  was  within  this  State  at  the  time  of  his  death,  and  is  not  affected  by  the  fiiet 
that  the  widow  and  children  may  have  abandoned  the  State,  or  may  intend  to  abandon 
it  as  soon  as  the  allowance  is  assigned  them.    Ilnd, 

§  123.  Anj  aUowance  made  by  the  court,  or  judgcy  in  accord- 
Freftrences  of  ^^^  ^^  ^®  provisions  of  thM  chapter^  shall  be  paid  by  the  admior 
aiiowanoe.       istrator,  in  preference  to  all  other  charges,  except  funeral  charges 
and  expenses  of  administration*     (a.) 

The  widow  and  children  of  an  intestate  are  entitled  to  one  year's  support  oat  of  his 
estate,  although  it  is  mortgaged  beyond  its  value.    CoU  v.  Elf,  23  6a.  V^. 

be  irt  mSi?/*'  ^  ^^'  ^  ^^®^  ^  ^^  '*^  '^  toree  exempting  property  from  exe- 
widow,  etc.  cution,  the  following  shall  be  set  apart  for  the  use  of  the  widow  or 
minor  child,  or  children,  and  shall  not  be  subject  to  administration : 
1st,  all  spinning  wheels,  weaving  looms,  and  stoves  put  up  or  kept 
for  use ;  2d,  the  family  bible,  family  pictures,  and  school  books  and 
library,  not  exceeding  in  value  two  hundred  dollars ;  8d,  all  sheep, 
to  the  number  of  twenty,  with  their  fleeces,  and  the  yam  or  clo& 
manufactured  &om  the  same,  two  cows,  five  swine,  with  the  neces- 
sary food  for  them  for  six  months ;  4th,  all  wearing  apparel  of  the 
widow  and  children,  and  all  household  goods,  furniture  and  utensils, 
not  exceeding  in  value  oeven  hundred  and  fifty  dollars ;  5th,  the 
The  homestead,  homestead.  Consisting  of  any  quantity  of  land  not  exceeding  twenfy 
acres,  and  the  dwelling  house  thereon,  with  its  appurtenances,  not 
being  included  in  any  incorporated  town  or  city ;  or  instead  thereof, 
a  quantity  of  land,  not  exceeding  one  lot,  in  any  incorporated  town 


{a)  Amended  1861 ;  amended  portion  in  italics. 
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or  City,  and  the  dwelling  hou«e  thereon,  and  i*^  f^^^f  ^^^^^^ 
be  sJ^cted  by  the  widow ;  or  if  there  be  -<>-'^2^^^^^ 
r,^  by  the  probate  judge,  and  not  to  exceed  in  any  case  more 

than  five  thousand  dollars  in  value.     («0 

[FonnB  Nob.  82  to  90,  Appendix.] 


Amendment  to  Sec.  123. — Passed  April  4fA,  1864. 

[Took  etDaei  on  passage.] 

§  123.  Any  allowance  made  by  the  Court  or  Judge  in  accord- 
ance v'ith  +h^  pmvi scions  of  this  Chapter,  shall  be  pa^d  by  the 
administrator  in  preference  to  all  other  charges,  except  funeral 
charges  and  expenses  of  administration ;  and  any  such  allowance, 
whenever  made,  may,  in  the  discretion  of  the  Court  or  Judge,  take 
effect  from  the  death  of  the  testator  or  intestate. 


attorney  or  counselor    ^      .__  ;_,...i;_  .  tohu.  «am«  atoobL  bed  and  bedding  of  a 


»  X 
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A  widow  who  has  once  applied  to  the  probate  court  to  have  the  laat  nadonoe  of  her 
husband  and  herself  set  aside  as  a  homestead,  and  has  acquiesced  for  eighteen  months 
in  the  order  so  setting  it  aside,  is  concluded  bj  her  own  acts  from  afterwards  claiming 
a  lot  on  which  they  formerly  resided,  merely  because  she  has  ascertained  that  there 
are  liens  on  the  lot  first  set  aside.    Holden  t.  Pinney^  6  CaL  234. 

As  to  whether  buildings  used  for  hotels,  stores,  etc.,  are  susceptible  of  dedication  to 
homestead  purposes — quere  f    Geary  v.  EoMtbrook,  fi  Cal.  457. 

A  husband  and  wife  may,  by  joining  in  a  conyeyanoe  of  an  undivided  portion  of 
premises  in  which  a  homestead  right  is  acquired,  destroy  its  character  as  a  homestead. 
KeUertberger  v.  Kopp^  6  Cal.  563. 

A  homestead  right  is  not  affected  by  the  foreclosure  of  a  mortgage  signed  by  the 
husband  alone.    Cook  v.  Klink^  8  Cal.  347.  


[Comes  in  opposite  p.  81.] 

44  of  the  HomeMtead  Ad  is  amendedhy  the  Actof  May  \2th,  1862,  SeesioH  LawM, 
p.  519,  so  OS  to  read  as  follows : 

44.  The  homestead  property  selected  by  the  husband  and  wife,  or  either  of  them, 
according  to  the  provisioDs  of  said  Act,  shall  upon  the  death  of  the  husband  or 
wife.  Test  absolutely  in  the  survivor,  and  be  held  by  the  survivor  as  fully  and  am- 
ply as  the  same  was  held  by  them,  or  either  of  them,  immediately  preceding  the 
death  of  the  deceased,  and  shall  not  be  subject  to  the  payment  of  any  debt  or  lia- 
bility contracted  by  or  existing  against  the  said  husband  and  wife,  or  either  of 
them,  previous  to,  or  at  the  time  of  the  death  of  such  husband  or  wife,  except 
such  debt  or  liability  as  the  homestead  was  subject  to  at  the  time  of  the  death  of 
such  husband  or  wife. 


ohum  the  same  as  a  homestead ;  which  declaration  shall  be  signed  by  the  party  making 
the  same,  and  acknowledged  and  recorded  as  conveyances  affecting  real  estate  are 
required  to  be  acknowledged  and  recorded,  and  from  and  after  the  filing  for  record  of 
said  declaration,  the  husband  and  wife  shall  be  deemed  to  hold  said  homestead  as  joint 
tenants ;  and  all  homesteads  heretofore  appropriated  and  acquired  by  husband  and  wife 
under  the  act  to  which  this  act  is  amendatory,  shall  be  deemed  to  be  held  by  such  hus- 
band and  wife  in  joint  tenancy. 

"Sec.  2.  Such  exemption  shall  not  extend  to  any  mechanics',  laborers'  or  vendor^ 
lien,  lawfully  obtained,  but  no  mortgage  or  alienation  of  any  kind,  made  for  the  pur- 
pose of  securing  a  loan  or  indebtedness  upon  the  homestead  property,  shall  be  valid  for 
any  purpose  whatsoever ;  providedf  that  a  mortgage  or  alienation  to  secure  the  pur- 
chase money  or  pay  the  purchase  money,  ahall  be  valid,  if  the  signature  of  the  wife  be 
obtained  to  the  same,  and  acknowledged  by  her  separately  and  apart  from  her  husband. 
Nor  shall  said  homestead  property  be  deemed  to  be  abandoned  without  a  declaration 
thereof,  in  writing,  be  signed  and  acknowledged  by  both  the  husband  and  wife  or  other 
head  of  a  family,  and  recorded  in  the  same  office  and  in  the  same  manner  as  the  decla- 
ration of  claim  to  the  same  is  required  to  be  recorded ;  and  the  acknowledgment  of  the 
wife  to  such  declaration  of  abandonment  shall  be  taken  separately  and  apart  from  her 
husband;  provided^  that  if  the  wife  be  not  a  resident  of  this  State,  her  signature  and 
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deceased  shall  have  left  a  widow  and  no  minor  child,  such  property 

shall  be  the  property  of  the  widow.    If  he  shall  have  left  also  a  proSeTty^ "t*^ 

minor  child  or  children,  the  one-half  of  such  property  shall  belong  p^*°  belong. 

to  the  widow  and  the  renudnder  to  the  child,  or  in  equal  shares  to 

&e  children,  if  there  be  ^  more  than  one.    If  there  be  no  widow, 

the  whole  shall  belong  to  the  minor  child  or  children. 

See  Sec.  127,  po$t. 

The  wife,  if  snrriving  her  husband,  takes  the  homestead  as  property  set  apart  by 
law  from  her  husband's  estate  for  her  benefit  and  that  of  her  chUdren,  if  there  be  any. 
Gee  ▼.  Moore,  14  Cal.  472. 

§  126.  If,  on  the  return  of  the  inventory  of  any  intestate  estate,  ettate^does  not 
it  shall  appear  that  the  value  of  the  whole  estate  does  not  exceed  ro^to  the  fam^ 
the  sum  of  five  hundred  dollars,  the  probate  court,  by  a  decree  ^' 


the  acknowledment  thereof  shall  not  be  necessary  to  the  validity  of  any  mortgage  or 
M,  alienation  of  said  homestead  before  it  becomes  the  homestead  ei  the  debtor. 

8  *'  See.  3.  Wheneyer  execution  has  been  issued  against  the  property  of  a  party  claim- 

|.  ing  aaid  property  as  a  homestead,  and  the  creditor  in  such  judgment  shall  make  oath 

I  before  the  county  judge  of  the  county  in  which  such  premises  are  situated,  or  before 

the  judge  of  the  district  court  thereof,  that  the  cash  value  of  such  premises  exceed,  to 
<  the  bert  of  the  creditor's  information  and  belief,  the  sum  of  five  thousand  dollars,  it 

ihaU  bf  the  duty  of  such  judge,  upon  notice  to  the  debtor,  to  appoint  three  disinterested 
and  competent  persons  as  appraisers,  to  estimate  and  report  as  to  the  value  of  sudi 
premises ;  and  if  the  same  exceed  said  sum,  whether  they  can  be  divided  so  as  to  leave 
the  premises,  amounting  to  the  homestead  exemption,  without  material  injury.  If  it 
appear  upon  such  report,  to  the  satisfaction  of  the  judge,  that  the  premises  can  be  thus 
divided,  he  shall  order  the  excess  to  be  sold  under  the  execution.  If  it  appear  that  the 
premiees  cannot  be  thus  divided,  and  the  value  thereof  exceeds  the  exemption  allowed 
by  this  act,  he  shall  order  the  entire  premises  to  be  sold,  and  out  of  the  proceeds  the 
sum  of  five  thousand  dollars  to  be  paid  to  the  defendant  in  execution,  and  the  excess 
to  be  applied  to  the  aatisfiaction  on  the  execution ;  provided^  that  no  bid  shall  be  received 
by  the  officer  making  the  sale  under  five  thousand  dollars ;  and  provided  further  ^  that 
when  the  execution  is  against  the  husband,  whose  wife  is  living,  the  judge  may,  in  his 
discretion,  direct  the  five  thousand  dollars  to  be  deposited  in  court,  to  be  paid  out  only 
upon  the  joint  receipt  of  the  husband  and  wife ;  while  the  said  sum  is  thus  deposited, 
it  shall  possess  all  the  protection,  against  legal  process  and  the  voluntary  disposition  of 
the  husband  as  were  the  original  homestead  premises. 

"  Sec.  4.  The  homestead  and  other  property  exempt  from  forced  sale  shall,  upon  the 
death  of  either  husband  or  wife,  be  set  apart  by  the  probate  court  for  the  benefit  of 
the  surviving  husband  or  wife  and  his  or  her  legitimate  children ;  and  in  the  event  of 
Uiere  being  no  survivor  or  legitimate  children  of  either  husband  or  wife,  then  the 
property  shall  be  subjected  to  the  payment  of  their  debts ;  provided^  that  the  exemp- 
tion provided  for  in  this  act  shall  not  extend  to  unmarried  persons,  except  when  they 
have  the  care  and  maintenance  of  minor  brothers  or  sisters,  or  both,  or  brother's  or 
sister's  minor  children,  or  a  father,  or  mother,  or  both,  or  grand  parents,  or  unmarried 
sisters,  living  in  the  house  with  them. 
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A  widow  who  has  once  applied  to  the  probate  court  to  have  the  laat  rendenoe  of  her 
husband  and  herself  set  aside  as  a  homestead,  and  has  acquiesced  for  eighteen  months 
in  the  order  eo  setting  it  asidoi  is  concluded  by  her  own  acts  from  afterwards  claiming 
a  lot  on  which  thej  formerly  resided,  merely  because  she  has  ascertained  that  there 
are  liens  on  the  lot  first  set  aside.    Holden  t.  Pinney^  6  Cal.  234. 

As  to  whether  buildings  used  for  hotels,  stores,  etc.,  are  susceptible  of  dedication  to 
homestead  purposes — quere  f    Geary  v.  Eastbrook^  fi  Cal.  457. 

A  husband  and  wife  may,  by  joining  in  a  conveyance  of  an  undivided  portion  of 
premises  in  which  a  homestead  right  is  acquired,  destroy  its  character  as  a  homestead. 
Kellergberger  v.  Koppj  6  Cal.  563. 

A  homestead  right  is  not  affected  by  the  foreclosure  of  a  mortgage  signed  by  the 
husband  alone.     Cook  v.  Klink^  8  Cal.  347. 

And  see  Van  Reynegom  v.  Kramer ^  8  Cal.  75. 


[Comes  in  opposite  p.  81.] 

S^  of  the  Homestead  Act  U  amended  by  the  Act  of  May  \2th,  1862,  SeMsian  Laws, 
p,  519,  so  as  to  read  as  follows : 

S4,  The  homestead  property  selected  by  the  husband  and  wife,  or  either  of  them, 
according  to  the  provisions  of  said  Act,  shaU  upon  the  death  of  the  husband  or 
wiffe,  vest  absolutely  in  the  survivor,  and  be  held  by  the  survivor  as  fully  and  am- 
ply as  the  same  was  held  by  them,  or  either  of  them,  immediately  preceding  the 
death  of  the  deceased,  and  shaU  not  be  subject  to  the  payment  of  any  debt  or  lia- 
bility contracted  by  or  existing  against  the  said  husband  and  wife,  or  cither  of 
them,  previous  to,  or  at  the  time  of  the  death  of  such  husband  or  wife,  except 
such  debt  or  liabiUty  as  the  homestead  was  subject  to  at  the  time  of  the  death  of 
such  husband  or  wife. 


'  •     ••  < 


~.WM  «.v«/MM  AMvu  euaii  ut)  Biguea  oy  me  party 
the  same,  and  acknowledged  and  recorded  as  conveyances  affecting  real  estate  are 
required  to  be  acknowledged  and  recorded,  and  from  and  after  the  filing  for  record  of 
said  declaration,  the  husband  and  wife  shall  be  deemed  to  hold  said  homestead  as  joint 
tenants ;  and  all  homesteads  heretofore  appropriated  and  acquii'ed  by  husband  and  wife 
under  the  act  to  which  this  act  is  amendatory,  shall  be  deemed  to  be  held  by  such  hus- 
band and  wife  in  joint  tenancy. 

**  Sec.  2.  Such  exemption  shall  not  extend  to  any  mechanics',  laborers'  or  vendor^ 
lien,  lawfully  obtained,  but  no  mortgage  or  alienation  of  any  kind,  made  for  the  pa^ 
pose  of  securing  a  loan  or  indebtedness  upon  the  homestead  property,  shall  be  valid  for 
any  purpose  whatsoever ;  provided^  that  a  mortgage  or  alienation  to  secure  the  pur- 
chase money  or  pay  the  purchase  money,  shall  be  valid,  if  the  signature  of  the  wife  be 
obtained  to  the  same,  and  acknowledged  by  her  separately  and  apart  from  her  husband. 
Nor  shall  said  homestead  property  be  deemed  to  be  abandoned  without  a  declaration 
thereof,  in  writing,  be  signed  and  acknowledged  by  both  the  husband  and  wife  or  other 
head  of  a  family,  and  recorded  in  the  same  office  and  in  the  same  manner  as  the  decla- 
ration of  claim  to  the  same  is  required  to  be  recorded;  and  the  acknowledgment  of  the 
wife  to  such  declaration  of  abandonment  shall  be  taken  separately  and  apart  from  her 
husband;  providedfihaA  if  the  wife  be  not  a  reddent  of  this  State,  her  signature  and 
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deceased  shall  have  left  a  widow  and  no  minor  child,  such  property 

shall  be  the  property  of  the  widow.    If  he  shall  have  left  also  a  proSeTty^  wt*^ 

minor  child  or  chfldren,  the  one-half  of  such  property  shall  belong  p»"  *<>  belong. 

to  ihe  widow  and  the  remiunder  to  the  child,  or  in  equal  shares  to 

tbe  children,  if  there  be  ^  more  than  one.    If  there  be  no  widow, 

the  whole  shall  belong  to  the  minor  child  or  children. 

8ee  Sec  127,  po$t. 

The  wife,  if  snrviTing  her  husband,  takes  the  homestead  as  property  set  apart  by 
hsw  from  her  husband's  estate  for  her  benefit  and  that  of  her  children,  if  there  be  any. 
Gee  T.  Moorey  14  Cel.  472. 

§  126.  If,  on  the  return  of  the  inventory  of  any  intestate  estate,  estate^does  not 
it  shall  appear  that  the  value  of  the  whole  estate  does  not  exceed  ro'^to  the  tim- 
the  sum  of  five  hundred  dollars,  the  probate  court,  by  a  decree  ^' 


the  acknowledment  thereof  shall  not  be  necessary  to  the  validity  of  any  mortgage  or 
alienadon  of  said  homestead  before  it  becomes  the  homestead  of  the  debtor. 

"  Sec.  3.  Whenever  execation  has  been  issned  against  the  property  of  a  party  claim- 
ing said  property  as  a  homestead,  and  the  creditor  in  sach  judgment  shall  make  oath 
before  the  county  judge  of  the  county  in  which  such  premises  are  situated,  or  before 
the  judge  of  the  district  court  thereof,  that  the  cash  value  of  such  premises  exceed,  to 
the  best  of  the  creditor's  information  and  belief,  the  sum  of  five  thousand  dollars,  it 
ihaU  b^  the  duty  of  such  judge,  upon  notice  to  the  debtor,  to  appoint  three  disinterested 
and  competent  persons  as  appraisers,  to  estimate  and  report  as  to  the  value  of  such 
premisefl ;  and  if  the  same  exceed  said  sum,  whether  they  can  be  divided  so  as  to  leave 
the  premises,  amounting  to  the  homestead  exemption,  without  material  injury.  If  it 
appear  upon  such  report,  to  the  satisfaction  of  the  judge,  that  the  premises  can  be  thus 
divided,  he  shall  order  the  excess  to  be  sold  under  the  execution.  If  it  appear  that  the 
premises  cannot  be  thus  divided,  and  the  value  thereof  exceeds  the  exemption  allowed 
by  this  act,  he  shall  order  the  entire  premises  to  be  sold,  and  out  of  the  proceeds  the 
sum  of  five  thousand  dollars  to  be  paid  to  the  defendant  in  execution,  and  the  excess 
to  be  applied  to  the  satisfiaction  on  the  execution ;  provided^  that  no  bid  shall  be  received 
by  the  officer  making  the  sale  under  five  thousand  dollars ;  and  provided  further  ^  that 
when  the  execution  is  against  the  husband,  whose  wife  is  living,  the  judge  may,  in  his 
discretion,  direct  the  five  thousand  dollars  to  be  deposited  in  court,  to  be  paid  out  only 
upon  the  joint  receipt  of  the  husband  and  wife ;  while  the  said  sum  is  thus  deposited, 
it  shaU  possess  all  the  protection  against  legal  process  and  the  voluntary  disposition  of 
the  husband  as  were  the  original  homestead  premises. 

"  Sec.  4.  The  homestead  and  other  properly  exempt  from  forced  sale  shall,  upon  the 
death  of  either  husband  or  wife,  be  set  apart  by  the  probate  court  for  the  benefit  of 
the  snrviving  husband  or  wife  and  his  or  her  legitimate  children ;  and  in  the  event  of 
there  being  no  survivor  or  legitimate  children  of  either  husband  or  wife,  then  the 
property  shall  be  subjected  to  the  payment  of  their  debts ;  provided^  that  the  exemp- 
tion provided  for  in  this  act  shall  not  extend  to  unmarried  persons,  except  when  they 
have  the  care  and  maintenance  of  minor  brothers  or  sisters,  or  both,  or  brother's  or 
sister's  minor  children,  or  a  father,  or  mother,  or  both,  or  grand  parents,  or  unmarried 
sisters,  living  in  the  house  with  them. 
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for  that  purpose,  shall  assign  for  the  use  and  snpport  of  the  widow 
and  minor  children  of  the  intestate,  or  for  the  support  of  the  minor 
child,  or  children,  if  there  be  no  widow,  the  whole  of  the  estate, 
after  the  payment  of  the  funeral  charges  and  expenses  of  the  adoun- 
istration,  and  there  shall  bo  no  further  proceedings  in  the  adminis- 
tration unless  further  estate  be  discoyered ;  and  when  U  shall 
appear  that  t/ie  value  of  the  whole  estate  does  not  exceed  the  sum 
Where  it  of  one  thousand  dollars,  U  shall  be  in  the  discretion  of  the  probaie 

does  not  exceed  ^  r 

•i.ooo,^^ium-  court  to  dispense  with  the  regular  proceedings,  or  any  part  thereof  y 
^fon  mAf  yi«  prescribed  in  this  a^^for  the  purpose  of  a  summary  administra-^ 
tion  of  the  estcUe,  and  to  order  distribution  of  the  estate  at  the 
end  of  six  months  after  the  issuance  of  letters ;  providedy  that 
notice  to  creditors  shall  have  been  given  to  present  their  claims 
within  four  months  after  the  first  publication  of  such  notice,    (a.) 

[Fonn  No.  86,  Appendix.] 

_^^         h  127.  If  the  widow  has  a  maintenance  deriyed  from  her  own 

In  CAM  widow        '  ,  i  . 

haa  mainte-  properly  equal  to  the  portion  set  apart  to  her  by  the  one  hundred 
and  twentj-fifch  and  one  hundred  and  twenty-sixth  sections  of  this 
act,  the  whole  property  so  set  apart  shall  go  to  the  minor  children. 

[Form  No.  86,  Appendix.] 

A  judgment  recovered  agwnst  the  hasbaad  does  not  become  a  lien  on  the  homeetead, 
and  a  sale  of  the  homeetead  apon  an  execution  iaaaed  on  each  judgment  is  void.  Ack- 
ley  y.  Chamberlin^  16  CaL  181. 

The  lien  of  a  judgment  ie  purely  the  creature  of  itatnte,  and  in  this  State  the  etatate 
onlj  provides  that  a  judgment  shall  beocKne  a  lien  from  the  time  it  is  docketed  upon  the 

^*Sec.  5.  All  parties  entitled  to  homesteads  under  the  act  to  which  this  act  is  amend- 
atory shall  be  entitled  to  the  benefits  of  the  provisions  of  this  act ;  and  such  home- 
steads shall  be  protected  to  the  same  extent  and  in  the  same  manner  as  if  acquired 
under  the  provisions  of  this  act.  And  no  rights  acquired  under  said  act  shall  be  lost  or 
in  an  J  manner  impaired  hj  reason  of  anj  provisions  contained  in  this  act ;  provided, 
that  all  parties  holding  and  claiming  homesteads  under  the  provisions  of  said  act  shall 
have  one  year  from  and  after  the  passage  of  this  act  in  which  to  prepare  and  file  for 
record  the  declaration  required  by  section  first  of  this  act ;  and  in  making  such  declara- 
tion it  shall  not  be  necessary,  in  cases  where  there  has  been  a  prior  actual  occupancy 
by  the  f&mily  of  the  homestead,  and  a  subsequent  temporary  abandonment,  to  alle^ 
the  actual  residence,  at  the  time  of  such  declaration,  on  the  premises.  In  case  there  be 
no  such  declaration  filed  within  said  period  of  one  year,  the  homestead  shall  be  deemed 
to  have  been  abandoned." 

The  act  of  April  24th,  1861,  extends  the  time  for  recording  homesteads,  as  provided 
in  section  five  of  the  above  act,  until  and  including  April  38th,  1862. 

(a)  Amended  1861 ;  amended  portions  in  italics. 
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propertjr  of  the  jndgment  debtor  "not  exempt  from  ezecntion/'  which  meaiii  upon 
pn^rty  not  subject  to  forced  sale.  The  homestead  is  not  subject  to  such  sale,  either 
on  execution  or  any  other  final  process  of  the  court.    Ibid. 

The  act  of  1860  materially  changes  the  prorisions  of  the  act  of  1851,  and  renders 
any  mortgage  hereafter  of  the  homestead,  except  to  secure  or  pay  the  purchase  money, 
inTBlid  for  any  purpose  whatever.    Bowman  ▼.  Norton^  16  Cal.  313. 

lu  this  State,  a  judgment  cannot  become  a  lien  upon  the  homestead.  It  becomes  a 
lien  only  upon  the  real  property  of  the  judgment  debtor.    Ibid, 

A  eompkUnt  by  husbaiid  and  wife  to  recoTer  the  homestead  conveyed  away  by  the 
deed  of  the  husband  akme,  must  aver  either  that  Uie  premises  were  occupied  as  a  home- 
stead at  the  date  of  the  conveyance,  or  that  they  had  not  been  previously  abandoned. 
Harper  v.  ForbeM,  15  Cal.  202. 

Occupancy  of  the  premises  by  the  husbcuid  with  his  fiunily  is  presumptive  evidence 
of  their  appropriation  as  a  homestead,  and  removal  from  such  premises  by  the  husband 
and  fiumly  is  presumptive  evidence  of  their  abandonment  as  a  homestead.    Ibid. 

To  rebut  the  presumption  of  abandonment  in  such  case,  it  must  be  shown  that  the 
removal  was  temporary,  made  for  a  specific  purpose,  with  the  intention  of  redccupy- 
ing  the  premises.    Ibid, 

A  sale  of  the  homestead  by  the  husband  alone,  vests  the  estate  in*the  vendee,  sub- 
ject only  to  the  use  and  occupation  by  husband  and  wife  until  another  homestead  is 
acquired,  or  until  the  character  of  the  premises  as  a  homestead  is  otherwise  gone.  Qee 
T.  Moore,  14  Cal.  472. 

in  such  ease,  upon  the  death  of  the  wife,  without  issue  living,  the  premises  cease  to 
be  a  homestead,  and  the  vendee  of  the  husband  is  entitled  to  possession.    Ibid. 

The  death  of  the  wife  after  suit  brought  by  herself  and  husband  for  the  homestead, 
dsfeats  a  recovery  by  the  husband,  though  the  right  to  recover  existed  at  the  com- 
menoement  of  the  suit.    Ibid. 

Taylor  v.  Hargout,  4  Cal.  273;  Poole  v.  Oerrard,  6  Cal.  71 ;  Reoalk  v.  Kraemery 
8  Gal.  73,  overruled.    Ibid. 

Where  a  mortgage  is  given  as  Mouiity  for  the  purduMO  money  of  the  mortgaged 
premises,  no  homestead  can  be  carved  out  of  the  property  so  as  to  impair  the  rights  of 
the  mortgagee.    Montgomery  v.  TuU,  WiUon  et  a/.,  11  Cal.  190. 

Ho  damage  can  result  from  a  sale  of  property  exempt  firom  forced  sale  as  a  home- 
stead. If  the  property  sold  was  a  homestead,  the  sherifT's  deed  conveyed  nothing. 
The  purchaser  at  such  sale  could  acquire  no  right  to  the  property,  nor  could  the  plaint- 
iff eaflfer  any  injury.    Kendall  and  Wife  v.  Clark,  Sherif,  et  ah.,  10  Cal.  17. 

Whece  property  has  been  dedicated  as  a  homestead,  the  husband  and  wife  beoome 
joint  owners  thereof,  with  the  right  of  survivorship,  and  their  declarations  of  inten- 
tion to  sell  and  remove  from  the  premises  will  not  constitute  an  abandonment.    Ibid. 

The  residence  of  the  husband  with  hisfiunily  up(m  the  premises  impresses  upon  them 
the  character  of  homestead.    M099  v.  Warner  and  Wife,  10  Cal.  296. 

The  Homestead  Act  operates  upon  property  acquired  previous  to  its  passage,  as  well 
as  upon  that  subsequently  acquired.    Ibid. 

The  voluntary  removal  of  the  husband  with  his  fionily  is  not  of  itself  evidence  of 
abandonment  of  the  place  as  a  homestead,  much  less  so  a  removal  under  apprehensions 
for  the  safety  of  his  fismily.    Ibid. 


CHAPTER    VI. 

OF  CLAIMS  AGAINST  THE  BSTATB. 

8KK  THE  DICISIOHS  NOTID  AT  TBI  EKD  OF  THE  CHAPTER. 

§  128.  Ey^ry  executor  or  administrator  shall,  immediately  after 
Notice  to  his  appointment,  cause  to  be  published  in  some  newspaper  jTui&Aed 
in  the  county,  if  there  be  one,  if  not,  then  in  such  newspaper  as 
may  be  designated  by  the  court,  a  notice  to  the  creditors  of  the 
deceased,  requiring  aJl  persons  having  claims  against  the  deceased 
to  exhibit  them,  with  the  necessary  vouchers,  within  ten  months 
aaims  to  be  after  the  iir%t  pvlliccUion  of  the  notice,  to  such  executor  or  admin- 

presented  ^         ir  ' 

monthi^*"       istrator,  at  the  place  of  his  residence  or  transaction  of  business,  to 

be  specified  in  the  notice.     Such  notice  shall  be  published  as  often 

Notioet  how  ^  ^^^  J^'^S^  ^  ^^<^^  ^^^^  direct^  but  not  less  than  once  a  week  for 

iong.  jjjm.  ^eeka,     y^g  court  or  Judge  may  also  direct  additional  notice 

Iff  puhlication  or  posting. 
Notice bynew     J^  ^^^  ^^^A  ezccutor  OT  adndnxstrotor  resign^  or  he  remavedj 
m^utntoT,*^' before  the  eocpiraiion  of  the  ten  months  after  the  first  pulKcatian  of 
such  noticcj  his  successor  shall  give  such  notice  only  for  the  unex- 
pired portion  of  the  ten  months,     (a.) 

[Forms  Nob.  91,  92,  Appendix.] 

See  Sec.  137,  poit. 

See  dedsioDB  nnder  See.  130  and  other  sections  of  this  chapter. 

In  this  act,  (the  Probate  Act)  the  T^ords  "  claimant "  and  "  claim  "  are  nsed  synonj- 
m6as  -with  the  words  "  creditor"  and  "  legal  demand."    Cfrey  t.  Palmer ^  9  Cal.  616. 

§  129.  After  the  notice  shall  have  been^ven  as  required  by  the 
preceding  section^  a  copy  thereof,  with  the  affidavit,  or  affidavits^ 

(a)  Amended  1861 ;  amended  portion  in  italics. 
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of  due  publieatian^  or  of  publication  and  posting^  may  he  filedj  notiM'^o^reS^ 
and  upon  such  affidavit^  or  affidamtSy  or  upon  other  testimony  to  the  **®"- 
satisfaction  of  the  courts  a  decree  shall  he  made  shomng  that  due 
and  legal  notice  to  creditors  lias  heen  given^  and  directing  that  such   Decree  there- 
decree  he  entered  in  the  minutes  of  the  court,     (a.)  ^°' 

[Forms  Nob.  93, 93,  Appendix.} 

§  130.  If  a  claim  be  not  presented  within  ten  months  after  the  when  cufmd 
first  publication  of  the  notice,  it  shall  be  barred  forever ;  provided^  rented.  ^^ 
if  it  be  not  then  due,  or  if  it  be  contmgent,  it  may  be  presented 
within  ten  months  after  it  shall  become  due  or  absolute ;  and  pro- 
vided further ,  that  when  it  shall  he  made  to  appear  hy  the  offidavit 
of  the  claimant^  to  the  satiff  action  of  the  executor  or  administrator 
and  the  prohate  judge  j  that  the  claimant  had  no  notice  as  provided 
in  this  acty  hy  reason  of  heing  out  of  the  State^  it  may  he  presented 
any  time  before  a  decree  of  distribution  is  entered.     (6.) 

Compare  Sec.  246. 

See  decisions  of  California  sopreme  court  in  Smith  v.  Hall  and  Quincy  v.  Hall, 
noted  under  Sec.  135. 

A  daim  not  presented  to  the  administrator  within  the  time  allowed  is  barred,  not 
only  a«  against  him,  bat  as  againat  heirs,  and  all  other  creditors  of  the  estate.  Qra- 
ham  V.  Vininf^,  2  Texas,  433. 

The  object  of  the  presentation  of  the  claim  to  the  administrator,  is  to  afford  him  an 
opportunity  to  admit  it,  if  he  conceives  it  just,  and  to  settle  it  in  the  due  course  of  ad- 
ministration. AU  that  ought  to  be  required,  we  think,  is,  that  it  be  so  presented  as  to 
inform  the  administrator  of  the  nature  of  the  claim.     Trigg  v.  Moore^  10  Texas,  197. 

Also,  that  the  estate  be  not  wasted  in  unnecessary  litigation.  Ellison  v.  Halleck^  6 
Cal.  386 ;  Faulkner  v.  FoUom's  Executor t,  6  Cai.  412 ;  Deck  v.  Oerke,  6  Cal.  666. 

&  131.  Every  claim  presented  to  the  administrator  shall  be  sup-  ^ 

'  t'  .  r  '^     To  be  support- 

ported  by  the  affidavit  of  the  claimant  that  the  amount  is  justly  due,  «d  by  sffldaTit 

''  •'  •'        •'  '  of  olsimaut,  or 

that  no  payments  have  been  made  thereon,  and  that  there  are  no  o^>>«r  person- 
o&ets  to  the  same,  to  the  knowledge  of  the  claimant,  or  other  cffir 
ant;  provided^  that  when  the  affidavit  is  made  by  any  other  person 
than  the  claimant^  he  shall  set  forth  in  the  affidavit  the  reasons  it  is 
not  made  by  the  claimant. 
The  oath  may  be  taken  before  any  officer  authorized  to  administer 


(a)  Amended  1861 ;  amended  portion  in  italics. 

(b)  Amended  1860,  Session  Iaws  1860,  p.  17 ;  amended  portion  in  italics. 
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^o«cJ«;2[j™*y  oaths.    The  executor  or  administrator  may  also  require  satisfactoiy 

vouchers,  or  proof %,  to  be  produced  in  support  of  the  claim. 
eueMtateto^n"      ^^  amouvt  of  interest  shall  be  computed^  and  included  in  the 
•oirent.  gtotement  of  the  claim^  and  the  rate  of  interest  determined. 

In  case  the  estate  is  insolvent^  no  claim  contracted  after  the  pas- 
sage of  this  act  shall  hear  greater  interest  than  ten  per  cent,  per 
annumyfrom  and  after  the  time  of  issuing  letters,     (a.) 

[Forma  Nos.  94, 96,  Appendix.] 

This  rule  (the  preseatation  of  claims  dulj  yerified)  only  applies  to  such  claims  as  are 
debts  against  the  estate,  and  not  to  expenses  incurred  or  disbursements  made  by  the 
administrator,  the  policy  of  the  law  being  merely  to  prevent  estates  from  being  squan- 
dered in  useless  litigation.    Deck  y.  Gkerke^  6  Cal.  666. 

It  is  not  necessary  that  an  affidavit  in  authentication  of  a  claim  against  an  estate 
should  pursue  the  words  of  the  statute,  if  the  substance  be  retained,  **  that  the  debt 
and  interest  mentlbned  in  the  accompanying  deed  of  trust  is  a  just  and  subsisting  claim 
against  the  estate  of  Josiah  J.  Crosby,  late  of  said  county,  deceased,  aud  that  the  same 
has  never  been  paid,  or  any  part  thereof— that  there  are  no  offsets  against  the  same," 
was  held  to  be  sufficient.    Crogby  v.  Mc  WiUie,  11  Texas,  94. 

Where  an  administrator  would  reject  a  claim  because  it  is  authenticated  by  the  affi- 
davit of  a  person  who  does  not  purport  to  be  the  owner  thereof,  or  the  agent  of  the 
owner,  and  does  not  state  the  means  of  information  of  the  deponent,  he  must  make 
that  the  ground  of  his  rejection  of  the  claim.  Here  he  placed  his  rejecUon  on  a  diil'er- 
ent  ground.    Skelton  v.  Berry ^  19  Texas,  154. 

Where  an  administrator  has  allowed  a  claim  without  authentication,  and  it  has  been 
approved  by  the  probate  judge,  the  payment  of  such  claim  cannot  afterwards  be  de- 
feated at  the  instance  of  the  administrator,  on  the  ground  merely  of  the  want  of  authen- 
tication when  aUowed  and  approved,  especially  where  such  claim  has  been  assigned, 
and  the  payment  thereof  has  been  delayed  for  years  by  promises  of  payment  made  by 
the  administrator.    Howard  v.  Battle^  18  Texas,  673. 

Where,  after  an  estate  has  been  partially  administered,  the  executor  of  administrator 
is  discharged,  and  without  any  order  of  court  transfers  the  estate  to  the  heir,  upon  con- 
tract of  the  latter  to  hold  him  harmless,  a  creditor  whose  claim  has  been  allowed  and 
approved  may  recover  of  the  heir,  in  the  district  court,  at  any  time  within  ten  years 
from  the  date  of  the  approval  of  his  claim,  that  being  the  period  of  limitation  on  a  judg- 
ment.   Montgomery  v.  Carlton^  18  Texas,  736. 

It  is  settled  that  a  judgment  bears  interest,  although  the  contract  on  which  it  was  re- 
covered may  not  have  done  so. 

The  approval  of  a  claim  against  an  estate,  which  has  been  aUowed  by  the  adminis- 
trator, is  a  judgment,  and  the  claim,  although  an  open  account,  bears  interest  from  the 
date  of  its  approval. 

An  administrator  wiU  be  chargeable  with  interest  accruing  on  claims  against  the 
estate  which  have  been  approved,  if  he  have  funds  and  neglect  to  take  proper  steps  to 


(a)  Amended  1861 ;  amended  portion  in  italics.    The  words  "  or  other  affiant,"  and  • 
the  sentence  commencing  with  "  provided,  that,"  were  inserted  by  the  amendment  of 
1860.    See  Session  Laws  1860,  p.  17.    By  the  act  of  1860,  the  words  "  or  any  one  on 
kit  MuUff*'  were  inserted  in  the  second  line  after  the  word  **  claimant."    It  is  evident 
that  the  omission  of  those  words  by  the  amendment  of  1861  was  acddentaL 
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haye  the  funds  applied  to  the  diachaige  of  the  daims.  FiiUey  v.  Caroikersy  9 
Texas,  517. 

Where  the  account  presented  to  an  administrator  for  allowance  contains  an  item  for 
interest,  and  the  face  of  the  paper  does  not  show  that  interest  results  necessarily  from 
the  fiacts  stated  as  constituting  the  claim,  interest  is  not  recoverable.  Aguirre  v.  Pctck- 
ard,  14  Cal.  171. 

The  statute  specifies  what  evidenoe  of  the  justice  of  a  claim  presented  against  the 
decedent's  estate  by  an  alleged  creditor  of  such  estate  the  executors  or  administrators 
have  a  right  to  require.  Thej  may  require  satisfactory  vouchers  in  suppoi-t  of  the 
claim ;  that  is,  in  the  case  of  a  note,  they  may  require  the  production  of  the  note  itself, 
or  evidence  that  it  has  been  lost,  or  accidentally  destroyed,  if  that  fact  is  within  the 
knowledge  of  a  third  person.     William$  v.  Harden,  1  Barb.  Ch.  301. 

In  a  suit  for  money  so  collected,  the  judgment  of  the  court  should  be  against  the 
estate  for  the  debt  to  be  paid  in  the  course  of  administration,  and  against  the  party  who 
has  so  collected  debts  with  execution.    Ibid. 

Where  a  claim  against  an  estate  is  authenticated  by  the  affidavit  of  a  person  who 
does  not  purport  to  be  the  owner  thereof,  or  the  agent  of  the  owner,  if  the  adminis- 
trator would  reject  the  claim  on  that  ground,  he  must  state  suc^  cause  specially  in  his 
rejection ;  and  cannot  raise  it  for  the  first  time  when  sued  for  the  establishment  of  such 
chum.    Dunn  v.  Subhtt,  14  Texas,  521. 

§  131,  A.  (Sec.  1.)  Any  probate  judge  may  present  a  claim 
against  the  estate  of  any  deceased  person  for  allowance  to  the  ex-   ^.  .   ^^^^^ 
ecator  or  administrator  of  such  estate  ;  and  if  the  executor  or  ad-?***f  i51  p*"^ 

'  Date  Judge. 

ministrator  allows  such  claim,  he  shall,  in  writing,  designate  some 
probate  judge  of  an  adjoining  county ;  and  the  probate  judge  so 
designated  by  the  executor  or  administrator  shall,  upon  the  pres- 
entation of  such  claim  to  him,  have  the  same  power  to  allow  or 
reject  it  as  he  would  have  if  the  will  had  been  proved  or  adminis- 
tration granted  in  his  own  county ;  and  the  probate  judge  present- 
ing such  claim  shall,  in  case  of  its  rejection  by  the  executor  or 
administrator,  or  by  such  probate  judge  as  shall  have  acted  upon 
it,  have  the  same  right  to  sue  in  a  proper  court  for  its  recovery 
as  other  persons  have  when  their  claims  agiunst  an  estate  are 
rejected,     (a.) 

§  132.  When  a  claim  accompanied  by  the  affidavit  required  in   Allowance  or 
the  preceding  section,  has  been  presented  to  the  executor,  or  admin-  "i^omd.  *^  ^ 
istrator,  he  shall  indorse  thereon  his  allowance,  or  rejection,  with 
the  day  and  date  thereof;  if  he  allow  the  claim  it  shall  be  pre- 
sented to  the  probate  judge  for  his  approval,  who  shall,  in  the  same 
manner,  indorse  upon  it  his  allowance  or  rejection. 


(a)  Sec.  1  of  the  act  of  April  14tb,  1856,  (Stat.  1856,  p.  93)  inserted  here,  and  noted 
Sec.  131,  A,  for  conyenience  of  reference. 
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le^^or  "ViH  ^  ^^  executor  or  administrator^  or  the  judge,  refuMe  or  nefflect 
to  indorse  such  allowance  or  rejection,  for  ten  days  after  the  claim 
shall  have  been  presented  to  him,  such  refusal  or  neglect  may  he 

bT^ourv*^*^"  c?«ewed  equivalent  to  a  refection;  and  if  the  presentation  be  made 
by  a  notary,  the  certificate  of  such  notary,  under  seal,  shall  be  prima 
facie  evidence  of  such  presentment  and  rejection. 

If  the  claim  be  presented  to  the  executor  or  administrator  b^ore 

indorsed"  aifter  the  cxpiration  of  the  time  limited  for  the  presentation  of  claims,  the 
mon   t.  g^^^  ^^y  j^  ^^^^  valid,  though  acted  upon  by  the  executor  or  ad- 
ministrator, and  by  the  judge,  after  the  expiratimi  of  such  time,  (a.) 

[Forms  Nos.  94,  95,  96,  Appeodix.] 
See  Sec.  139,  pott. 

If  an  administrator  indorse  on  a  claim  his  reanonx  for  rejecting  it,  he  will  not  be  per- 
mitted to  plead,  or  urge  in  abatement  of  tbe  suit,  any  other  reason  which  goes  merely 
to  the  sufficiency  of  the  presentation  of  the  allowance.    Hansell  v.  Greggy  7  Tex.  223. 

A  claimant  of  specific  property  not  bound  to  present  claim.  Gujiier  v.  Jane$y  9  Cal. 
643. 

We  see  in  the  130th  section  no  authority  for  the  presentation  of  a  contingent  claim 
or  a  claim  not  due.  The  plain  effect  of  the  section  is,  to  ignore  all  cUiims  ichich  are  duCy 
unless  such  claims  be  presented  as  therein  prescribed ;  and  the  last  clause  of  tbe  section 
is  simply  a  proviso  exempting  claims  not  due,  and  contingent  claims  from  the  operation 
of  the  first  clause,  and  making  a  new  provision  for  them,  namely :  Tliat  they  may  be 
presented  within  ten  months  after  becoming  absolute  liabilities,  or  reaching  maturity. 
But  this  does  not  do  away  with  the  necessity  of  presenting  them  to  the  executor  after 
this  character  attaches  to  them.  If  the  claim  shows  on  its  face  that  it  is  a  mere  con- 
tingent claim,  or  not  due — that  is,  if  it  shows  that  it  is  no  present  liability  against  the 
estate,  it  is  not  perceived  how  the  mere  act  of  the  executor  in  approving  it,  whether 
that  act  be  in  conjunction  with  the  ex  parte  act  of  the  probate  judge  or  not,  could  give 
it  validity  as  a  judgment.  But  it  is  enough  to  say  that  the  act  makes  no  provision  for 
the  approval  of  a  claim  of  this  sort,  such  as  the  indorsement  on  the  letter  in  question 
would  imply — if  any  implication  could  arise  from  it,  and  the  ambiguous  language  in- 
dorsed does  not  bear  such  construction,  and  could  not  legally  have  such  effect  as  is 
imputed.    Pico  v.  De  la  GverrOj  April  term,  1861. 

Allowed  claim  §  133.  Every  claim  which  has  been  allowed  by  the  executor  or 
administrator,  and  approved  by  the  probate  judge,  sliall,  within 
thirty  days  thereafter,  be  filed  in  the  probate  court,  and  be  ranked 
among  the  acknowledged  debts  of  the  estate  to  be  paid  in  due 
course  of  administration. 
-fr.imemTd  '"e  V  ^  claim  bcfounded  on  a  bond,  bill,  note  or  other  imtrument, 
Jud'ofrnf.   *"^  ^^  original  instrument  shall  be  presented,  and  the  allowance  and 


{a)  Amended  1861 ;  amended  portions  in  italics. 
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appraaalj  or  rejection^  shall  be  indorsed  thereoriy  or  be  attached 

thereto.     If  the  claim^  or  any  part  thereof^  he  secured  hy  a  mort-  ^^  ne™inay*G 

ffage  or  other  lieUj  such  mortgage  or  other  evidence  of  lien  shall  b^^f^Z^J^  of  iuT 

attached  to  the  claim  and  filed  therewith^  unless  the  same  he  recorded^^^^^' 

in  the  office  of  the  recorder  of  the  county  in  which  the  land  lies,  in 

which  case  it  shall  be  sufficient  to  describe  the  mjortgage  or  lienj  and 

refer  to  the  date^  volume  and  page  of  its  record. 

And  in  aU  cases  it  shall  be  permitted  to  the  claimant  to  withdraw  may  bo  with- 
Ms  claim  from  file^  on  leaving  a  certified  copy  with  a  receipt  indorsed 
thereon  hy  himself  or  his  agent. 

A  brief  description  of  every  claim  filed  shall  be  entered  by  the 
clerk  in  the  register^  shounng  the  name  of  the  claimant j  the  amount  ^^^,l'^ll^td%  ^ 
and  character  of  the  claim^  rate  of  interest^  and  the  date  of  ap-^^'""  ^'*'''^- 
proval;  provided,  if  such  original  instrument  be  lost  or  destroyed, 
then  in  lieu  thereof  the  claimant  shall  be  required  to  file  his  affidor       ^y,,^^  ^^^ 
vit  particularly  describing  such  instrument,  and  stating  the  loss  or  melit""il  "lost!" 
destruction  thereof  upon  which  affidavit  the  indorsement  hereinbe-^'^"^'  approved. 
fore  mentioned  shall  be  made,     (a.) 

[Forms  Nob.  94,  96,  Appendix.] 

See  Sec.  158  and  caaes  noted. 

By  oor  probate  law,  claims  against  an  estate  which  have  been  allowed  by  the  admin- 
istrator and  the  probate  judge,  have  the  force  and  effect  of  judgments ;  and  it  is  error 
in  the  prob^e  court  to  reject  on  the  final  settlement  of  the  admiuistrutor's  accounts, 
sums  paid  by  him  on  claims  so  allowed.    Deck's  Estate  v.  Gfierke,  6  Cul.  666. 

But  this  rule  applies  only  to  such  claims  as  are  debts  against  the  estate^  and  not  to 
expenses  incurred^  or  disbursements  made  by  the  administrator ^  the  policy  of  the  law 
being  merely  to  prevent  estates  from  being  squandered  In  useless  litigation.    Ibid. 

The  approval  by  the  chief  justice  of  the  allowance  of  a  claim  by  an  administrator 
or  execntor,  is  a  judgment  which  cannot  bo  impeached  collaterally  in  the  county  court. 
Pilner  v.  Flanagan^  17  Texas,  7. 

There  is  no  doubt  but  that  the  allowance  and  approval  of  the  claim  is  a  quasi  judg- 
ment, binding  as  between  the  parties.  But  the  heirs  of  the  deceased  have  a  right  to  go 
behind  the  allowance  and  approval,  and  to  require  proof  of  the  original  indebtedness 
after  petition  and  notice  for  the  sale  of  real  estate  to  pay  debts. 

And  on  the  hearing  of  such  petition,  it  is  error  in  the  probate  judge  to  refuse  to  hear 
testimony  that  the  deceased  did  not  die  in  the  county  where  the  estate  is  being  admin- 
istered; and  also  to  refuse  to  allow  the  heirs  to  question  the  justice  of  the  claims 
allowed.  Beckett  et  al.  v.  Selover,  7  Cal.  215,  where  the  effect  of  the  allowance  and 
approval  of  the  clahn  is  considered  at  length,  and  cases  from  the  Texas  Reports  cited. 

See  also  Pico  v.  De  la  Guerra,  April  term,  1861,  noted  under  Sec.  132,  ante;  Moon 
v.  HiUebrant,  14  Texas,  312,  and  Eccles  v.  Daniels^  16  Texas,  136. 


(a)  Amended  1861 ;  amended  portions  in  italics. 
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Where  the  heirs  of  a  deceased  person  sue  to  set  aside  a  claim  which  has  been  aUowed 
and  approved,  on  the  gronnd  that  it  was  barred  bj  the  statate  of  limitations  when 
allowed  or  approved,  the  harden  of  proof  is  on  them.  HUlebrani  v.  Burton^  17 
Texas,  138. 

There  can  be  no  doubt  at  this  day  that  an  execntor  or  administrator  cannot  char^ 
the  estate  which  he  represents  bj  the  acknowledgment  of  a  debt  barred  bj  the  statute 
of  limitations :  but  to  set  aside  a  judgment  of  the  probate  court  approving  such  allow- 
ance, proceedings  for  that  purpose  must  be  instituted  in  the  district  court,  and  within, 
it  seems,  some  reasonable  time.    Ibid. 

When  a  daim  against  a  deceased  person  has  been  allowed  and  approved,  every  pre- 
sumption is  in  its  favor,  and  he  who  attempts  to  impeach  it,  most  assume  the  labor  of 
distinctly  and  clearly  showing  its  vices.    Ibid. 

This  rule  acquires  a  great  deal  more  stringency  if  a  great  length  of  time  is  permitted 
to  elapse  before  such  judgment  is  impeached.    Ibtd. 

An  objection  that  a  claim  was  never  presented  to  the  administrator,  cannot  be  made 
after  a  decree  allowing  it.    Eitate  of  M.  E.  Cooky  deceated^  14  Cal.  129. 

We  have  held,  however,  in  repeated  decisions,  that  when  an  account  has  been  ad- 
mitted and  allowed  from  ignorance  of  the  facts,  or  from  the  fraudulent  representations 
of  the  holder,  this  quasi  judgment  might  be  annulled  by  a  proceeding  commenced  in 
the  district  court  directly  for  that  purpose.    Eccles  v.  DanieU^  16  Texas,  136. 

It  seems  that  the  plaintiif  in  such  proceeding  or  suit  must,  by  the  allegations  of  his 
petition,  exclude  the  conclusion  that  the  claim,  although  apparently  barred,  might  have 
been  within  some  exception  to  the  statute,  or  supported  by  an  acknowledgment  in  writ- 
ing signed  by  the  deceased  within  four  years,  or  if  an  account,  that  it  might  have  been 
in  fact  founded  on  a  contract  in  writing.    Ibid. 

The  defendant  would  at  least  have  the  benefit  of  relief  from  pleading  specially  mat- 
ters in  his  defense,  as,  on  general  denial,  a  foundation  would  be  laid  for  such  proof.   lb. 

§  184.  When  a  claim  is  rejected,  either  by  the  executor  or  ad- 
Actiun  upon  ministrator,  or  the  probate  judge,  the  holder  shall  bring  suit  in  the 
jected.  proper  court  against  the  executor  or  administrator  Trithin  three 

months  after  the  date  of  its  rejection,  if  it  be  then  due,  or  within 
three  months  after  it  becomes  due,  otherwise  the  claim  shall  be  for- 
ever barred. 

See  decisions  noted  under  the  next  section. 

This  section  sustained.    Benedict  v.  Haggin,  2  Cal.  385. 

A  judgment  against  an  administrator,  though  in  the  form  of  a  common  money  judg- 
ment by  defiiult,  is  valid,  its  only  effect  being  to  establish  the  validity  of  the  claim. 
Cha»e  V.  Swain,  9  Cal.  130., 

Under  our  system  a  judgment  against  an  administrator  is  little,  if  any,  better  than 
an  allowance  by  him,  and  an  approval  by  the  probate  judge.  Wells,  Fargo  4*  Co.  v. 
Robinson,  13  Cal.  134. 

It  seems  that  where  the  authentication  of  a  claim  against  an  estate  is  defective,  the 
claimant  is  not  required  to  sue  within  three  months  after  its  rejection  by  the  adminis- 
trator, although  the  rejection  be  general  and  absolute.  Crosby  v.  McWillie,  11 
Texas,  94. 

A  plea  by  an  administrator,  that  the  claim,  properly  authenticated,  was  presented 
and  rejected  more  than  three  months  before  the  suit  was  commenced,  is  good ;  although 
it  may  have  been  again  presented  and  rejected  within  that  time.    Ibid; 
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§  135.  No  claim  shall  be  allowed  by  the  executor  or  administra-^^  <'^*^n»^*j^»^''d 
tor,  or  by  the  probate  judge,  which  is  barred  by  the  statute  of  lim- 
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is  not  boand  to  present  it  until  after  pablication  of  the  notice  required  by  the  statnte ; 
and  we  think  it  wonld  be  nnjnst  to  hold  that  the  claim  was  barred  by  the  statute  when 
the  claimant  was  in  no  legal  default.     Qnivey  v.  Hall^  April  term,  1861. 

The  statute  of  limitations  does  not  begin  to  run  when  no  administration  exists  on  the 
decedent's  estate  at  the  time  the  cause  of  action  accrued.  Smith  y.  Hall,  April  term, 
1861. 

A  claim  is  not  barred  in  one  year  after  the  issuance  of  letters,  by  virtue  of  Sec.  24 
of  the  act  of  limitations,  if  it  was  not  due  at  the  time  of  his  death.    Ibid. 

Where  D.  had  a  running  account  with  L.  from  1838  to  1849,  at -which  time  L.  died 
intestate,  and  no  administration  was  had  on  his  estate  until  1857 ;  and  D.  within  one 
year  after  the  granting  of  letters  of  administration  commenced  his  suit  on  said  account 
against  the  estate :  Heldj  that  the  suit  was  commenced  in  time.  Dauglada  v.  De  la 
Otterra,  10  Cal.  386. 

The  fact  that  a  long  period  intervened  between  the  death  and  the  administration 
taken  on  the  estate  can  make  no  difference.    Ibid. 

The  rule  that  an  administrator  must  plead  the  statute  of  limitations  where  it  will 
defeat  an  action  agunst  the  estate,  is  subject  to  exception  where  such  plea  would  for- 


(a)  Sees.  24  and  26  of  the  statute  of  limitations  provide  as  follows : 

"  Sic.  24.  If  a  person  entitled  to  bring  an  action  die  before  the  expiration  of  the 
time  limited  for  the  commencement  thereof,  and  the  cause  of  action  survive,  an  action 
may  be  commenced  by  bis  representatives  after  the  expiration  of  that  time  and  within 
six  months  from  his  death.  If  a  person  against  whom  an  action  may  be  brought  die 
before  the  expiration  of  the  time  limited  for  the  commencement  thereof,  and  the  cause 
of  action  survives,  an  action  may  be  commenced  against  his  executors  or  administra- 
tors  after  the  expiration  of  that  time,  and  within  one  year  after  the  issuing  of  letters 
testamentary  or  of  administration. 

"  Sec.  26.  If  an  action  shall  be  commenced  within  tlie  time  prescribed  therefor,  and 
a  judgment  therein  for  the  plaintiff  be  reversed  on  appeal,  the  plaintiff,  or  if  he  die 
and  the  cause  of  action  survive,  his  heirs  or  representatives,  may  commence  a  new 
action  within  one  year  after  the  reversal." 
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feit  a  more  valuable  right ;  for  exaraple,  when  the  notes  Baed  on  were  given  in  an 
executory  contract  for  the  purchase  of  hind.  (It  was  probably  deemed  apparent  in  thia 
ease,  that  the  completion  of  the  purchase  would  have  been  beneficial  to  the  estate ;  and 
nothing  was  said  as  to  the  rule  in  caae  it  were  not  bo  apparent.)  Ettet  v.  Browning, 
11  Texas,  237. 

Action  not  §  ^^^«  ^^  holder  of  any  claim  agsunst  an  estate,  shall  maintun 
Suciaiinp^  anj  action  thereon,  unless  the  claim  shall  hare  been  first  presented 
tented.  ^  ^j^^  executor  or  administrator. 

As  to  actions  against  administrators,  etc.,  see  Sec.  195  and  cases  noted. 

Mortgages  and  liens  of  record  form  no  exception  to  liie  rule  prescribed  by  Sec.  136. 
The  claims  secured  by  them  must  have  been  presented  to  the  executor  or  adminiatra^ 
tor,  and  rejected  by  him  before  an  action  can  be  maintained  on  them.  Ellisen  v.  Hal- 
leeky  6  Cal.  386,  and  see  Harwood  v.  Marye  et  al.  8  CaL  580. 

The  nonpresentation  of  a  claim  against  the  estate  of  a  deceased  person  to  the  admin- 
istrator, will  not  deprive  the  district  court  of  jurisdiction  over  such  claim.  HenUch  v. 
Porter,  10  Cal.  555. 

The  nonpresentation  of  the  claim  to  the  administrator  is,  in  its  nature  and  effect, 
nothing  more  than  a  matter  of  abatement.  It  defeats  only  the  plaintiff's  preieni  right 
to  recover,  snd  such  an  objection  to  the  complaint  most  be  made  for  the  first  time  in  the 
court  below.    Ibid. 

The  court  will  presume  in  favor  of  sustaining  the  judgment  of  the  district  court,  that 
proof  was  made  of  the  disallowance  of  the  claim  by  the  administrator  which  supplied 
the  want  of  the  averment  to  that  effect.    Ibid. 

§  137.  The  time  during  which  there  shall  be  a  vacancj  in  the 
vacMejr^in  administration,  shall  not  be  included  in  any  limitations  herein  pre- 
scribed. 

§  138.  If  an  action  be  pending  ag^nst  the  testator  or  intestate 

ifaouonpend-^^  ^^®  ^1™^  ^^  ^  death,  the  plaintiff  shall  in  like  manner  present 

feath.*******''*hi8  claim  to  the  executor  or  administrator.for  allowance  or  rejection, 

authenticated  as  required  in  other  cases,  and  no  recovery  shall  be 

had  in  the  action,  unless  proof  be  made  of  the  presentment. 

[Forms  ITos.  94, 96,  Appendix.] 

§  139.  Wheneyer  any  claim  shall  be  presented  to  any  executor 
or  administrator,  or  to  the  probate  I'udse,  and  he  shall  be  willin^^  to 

Claim  allowed  ,  '^  j      o  ?  o 

in  part.  allow  the  Same  in  part,  he  shall  state  in  his  indorsement  the  amount 

he  is  willing  to  allow.     If  the  creditor  refuse  to  accept  the  amount 

allowed  in  satisfaction  of  his  claim,  he  shall  recover  no  costs  in  any 

Refusal  to  ac-  ^^^^^n  which  he  may  bring  against  the  executor  or  administrator, 

^i'^'  unless  he  shall  recover  a  greater  amount  than  that  offered  to  be 

allowed. 

[Form  No.  94,  Appendix.] 
Bee  Hamell  v.  Gregg,  noted  under  Sec.  132. 
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§  140.  The  eflTect  of  any  judgment  rendered  against  any  execu- 

Sec.  202  of  the  Practice  Act  applicable  to  Sec,  141  of  Probate 

Act. 

§  202.  If  a  party  die  after  a  verdict  or  decision  upon  any  issue  of 
fact,  and  before  judgment,  the  Court  may  nevertheless  render  judg- 
ment thereon.  Such  judgment  shall  not  be  a  lien  on  the  real  prop- 
erty of  the  deceased  party,  but  shall  be  payable  in  the  course  of 
administration  on  his  estate. 


Sec.  215  of  the  Practice  Act  as  amended  April  4^A,  1864,  appU- 

cable  to  Sec.  141  of  Probate  Act. 

[Took  effect  on  pamage.] 

§  215.  Notwithstanding  the  death  of  a  party  after  the  judg- 
ment, execution  thereon  may  be  issued,  in  case  of  the  death  of  the 
plaintiff,  the  same  as  if  he  were  living,  upon  the  application  of  his 
executor,  or  administrator,  or  successor  in  interest,  by  the  Court  in 
which  the  judgment  was  rendered  or  exists.  And  in  case  of  the 
decease  of  the  defendant,  if  the  judgment  be  for  the  recovery  of 
real  or  personal  property,  execution  may  be  issued  and  executed 
against  the  property  recovered  in  the  same  manner  and  with  the 
same  effect  as  if  he  were  still  living. 


Where  on  foreclosure  of  mortgage  againet  hueband  and  wife,  after  the  entry  of 
decree,  the  husband  died:  Held^  that  the  plaintiffs  were  entitled  to  an  order  of  sale 
npon  the  decree,  notwithstanding  the  death  of  the  husband,  but  not  to  execution  for 
any  deficiency.    Cotcell  y.  Buckelewy  14  Cal.  640. 

The  decree  binds  the  specific  mortgaged  premises,  and  the  property  passed  into  the 
hands  of  the  executrix,  subject  to  its  lien — she  took  only  'what  remained  after  the  lien 
was  satisfied.    Ibid. 

The  141st  section  (supra)  applies  only  to  money  judgments,  or  to  such  portions  of 


(a)  Amended  1S61 ;  amended  portion  in  italics. 
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e  vul liable  right;  for  example,  when  tlie  Dotea  aned  on  were  gHven  in  an 

.b..W%'V  'v-  I  :;■.',■,■.,■ .        .  .     . 

1o  •I't'ifnii  ■      ,      ■       ■ 

')'"■((»(*.'      ...■,.■ 
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-•Hv^lt  ,^(lDl    . 


M  1- 


[CsBMlaoiip«altop.n.]  I' 

Note  to  i  l4I.~rA«PRieti'ce  Act  prmida:  "(  SOS.    If*  paitfdie  a/ter  •   : 
reriiict  or  d«diion  upon  «nj  ituie  of  fwl,  and  b«fora  jodcraent,  the  Coan  may, 
ncicnlidcBs,  nndor  jadgment  thereon  j  larh  judgment  iball  not  bo  a  lien  on  tha   ' 
real  pn.jwrtf  of  the  deceawd  party,  bat  aball  be  pajabhi  in  the  conne  of  '  ■•  a^    t 

Diimsirfliionon  hii  estate."  -i- 


139.  Wlicnerer  iaj  claim  shall  be  presented  to  any  executor 
administratoi',  or  to  tbe  probate  judge,  and  he  shall  be  willing  to 
allow  the  same  iii  part,  he  shall  state  in  his  indorsement  the  amount 
he  is  uillirij;  tu  allow.  K  the  creditor  refuse  to  accept  the  amount 
ollowoil  in  3uti?l'action  of  his  claim,  he  shall  recover  no  costs  in  an; 
action  which  1k'  may  bring  against  the  executor  or  administrator, 
unless  lie  shall  recover  a  greater  amount  than  that  offered  to  be 
allowed. 

[Form  No.  94,  A[^Ddiz.| 

.■^.t  //"?.!(//  V    li'-fiig,  noted  noder  Set.  133. 
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§  140.  The  eflTect  of  any  judgment  rendered  against  any  execu- 
tor or  administrator,  upon  any  claim  for  money  against  the  estate  mfS^JJ/nsI' 
of  his  testator  or  intestate,  shall  be  only  to  establish  the  claim  in®*^®"**'''- 
the  same  manner  as  if  it  had  been  allowed  by  the  executor  or  ad- 
ministrator, and  the  probate  judge ;  and  the  judgment  shall  be  that 
the  executor  or  administrator  pay  in  due  course  of  administration, 
the  amount  ascertained  to  be  due.  A  certified  transcript  of  the 
judgment  shall  be  filed  in  the  probate  court.  No  execution  shall 
issue  upon  such  judgment,  nor  shall  it  create  any  lien  upon  the 
property  of  the  estate,  or  give  to  the  judgment  creditor  any  prior- 
ity of  payment. 

Compare  Sec.  133,  anUf  and  cases  noted. 

Judgment  in  favor  of  the  State  against  administrators  should  be  rendered  to  be  paid 
in  dae  conrse  of  administration.     TTiorn  v.  The  StaUy  10  Texas,  295. 

§  141.  When  any  judgment  has  been  rendered  against  the  tea-       judfcment 
tator  or  intestate  in  his  life^  no  execution  shall  issue  thereon  after  eS^rendered?n 
his  death ;  hU  a  certified  copy  of  siich  judgment  shall  be  presented   "    ^   ^^' 
to  the  executor  or  administrator,  and  be  allowed  and  filed,  or  re- 
jectedj  as  any  other  claim,  but  need  not  be  supported  by  the  affida- 
vit of  the  claimant,  and  if  lustly  due  and  unsatisfied,  shall  be  paid  .  when  ezeeo- 
in  due  course  of  administration ;  provided,  however,  that  if  the  |e^«^d  in  lite 
execution  shall  have  been  actually  levied  upon  any  property  of  the 
deceased,  the  same  may  be  sold  for  the  satisfaction  thereof,  and  the 
officer  making  the  sale  shall  account  to  the  executor  or  administra- 
tor for  any  surplus  in  his  hands.     The  executor  or  administrator  „,„ J'^be°r«[uii^ 
lat/y  however  J  require  the  qffidamt  of  the  claimant,  or  other  satis-^' 
factory  proof,  that  the  judgment,  or  any  portion  thereof,  is  justly 
due  and  unsatisfied,     (a.) 

Where  on  foreclosure  of  mortgage  against  husband  and  wife,  after  the  entry  of 
decree,  the  husband  died:  Held,  that  the  plaintiffs  were  entitled  to  an  order  of  sale 
npon  the  decree,  notwithstanding  the  death  of  the  husband,  but  not  to  execution  for 
any  deficiency.    Cotcell  y.  BuekdeWy  14  Cal.  640. 

The  decree  binds  the  specific  mortgaged  premises,  and  the  property  passed  into  the 
hands  of  the  executrix,  subject  to  its  lien— she  took  only  what  remained  after  the  lien 
was  satisfied.    Ibid. 

The  141st  section  (nipra)  applies  only  to  money  judgments,  or  to  such  portions  of 


(a)  Amended  1861 ;  amended  portion  in  italics. 
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other  jadgmentfl  as  require  for  their  satisfactioii  execution  against  the  general  proper^ 
of  the  deceased.    Ibid. 

Belloe  y.  Roger%^  9  Cal.  127,  is  aathority  onlj  to  the  extent  of  its  special  concur- 
rence.   Ibid. 

Where  the  mortgagor  dies  after  decree  of  forecloeore  entered,  and  no  administration 
is  had  upon  his  estate,  it  ieems  that  there  is  no  reason  why  the  execution  of  the  decree 
should  be  stayed.  The  suit  is  in  the  nature  of  a  proceeding  in  rem.  The  decree  binds 
the  specific  property,  and  the  case  is  within  the  reason  of  the  proviso  in  section  one 
hundred  and  forty-one  of  the  ^ct  concerning  the  estates  of  deceased  persons.  Naglee 
V.  Macy,  9  Cal.  426. 

§  142.  If  the  executor  or  administrator  doubt  the  correctness  of 

rcfefTcSam.**  ^^y  claim  presented  to  him,  he  may  enter  into  an  agreement,  in 

writing,  with  the  claimant,  to  refer  the  matter  in  controversy  to 

some  disinterested  person  to  be  approved  by  the  probate  judge. 

Upon  filing  the  agreement  and  approval  of  the  probate  judge,  in 

ute"o7Di«trictthe  oflSce  of  the  clerk  of  the  district  court  for  the  county  in  which 

Court.  ^^  letters  testamentary  or  of  administration  were  granted,  the 

clerk  shall,  either  in  vacation  or  in  term,  enter  a  minute  of  the 

order  referring  the  matter  in  controversy  to  the  person  so  selected ; 

or,  if  the  parties  consent,  a  reference  may  he  had  in  the  probate 

Beference  in  courty  and  the  report  of  the  referee,  tf  confirmed,  shall  establish,  or 

refect,  the  claim,  the  same  as  if  it  had  been  allowed  or  rejected  by 

the  executor  or  administrator  and  the  probate  judge,     (a.) 

[Forms  Nos.  97  and  98,Appendiz.l 

§  143.  The  referee  shall  thereupon  proceed  to  hear  and  determ- 
Prooeedingsine  the  matter,  and  make  his  report  thereon  to  the  court  in  which 

on  reference.  '  *^ 

his  appointment  shall  have  been  entered ;  the  same  proceedmgs 
shall  be  had  in  all  respects,  and  the  referee  shall  have  the  same 
powers,  be  entitled  to  the  same  compensation,  and  be  subject  to  the 
same  control,  as  in  other  cases  of  reference.  The  court  may  remove 
the  referee,  or  appoint  another  in  his  place,  or  may  set  aside  or 
confirm  the  report,  and  adjudge  costs,  as  in  actions  against  execu- 
tors and  administrators,  and  the  judgment  of  the  court  thereon  shall 
be  valid  and  effectual,  in  all  respects,  as  if  llie  same  had  been  ren- 
dered in  a  suit  commenced  by  ordinary  process,      (a.) 

[Form  No.  98,  Appendix.] 

§  144.  When  a  judgment  has  been  recovered,  with  costs,  against 


(a)  Amended  1861 ;  amended  portion  in  italics. 
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any  executor  or  administrator,  the  executor  or  administrator  shall 
be  individually  liable  for  the  costs ;  but  they  shall  be  allowed  him exeJ'nto^eto.^^ 
in  his  administration  accounts,  unless  it  shall  appear  that  the  suit^*^'®^^^'' 
or  proceeding  in  which  the  costs  were  taxed  shall  have  been  prose- 
cuted or  resisted  without  just  cause. 

EzecutOTB  and  adminutra&on  are  individaally  responsible  for  oosts  recovered  against 
them  in  every  case ;  but  tbey  shall  be  allowed  them  in  their  administration  accounts, 
exeeptwhen  it  appears  that  the  action  has  been  prosecutedor  resisted  without  just 
cause.  The  provisions  of  the  one  hundred  and  forty-fourth  section  of  the  Probate  Act 
are  not  Hmit«d  to  settlements  in  the  probate  court.    Hieox  ▼.  Orahamf  6  Cal.  667. 

§  145.  If  the  executor  or  administrator  is  himself  a  creditor  of 
the  testator  or  intestate,  his  claim,  duly  authenticated  by  afiSdavits,eoutor™4pun8t 
shall  be  presented  for  allowance  or  rejection  to  the  probate  judge,  *^**" 
and  its  allowance  by  the  judge  shall  be  sufficient  evidence  of  its 
correctness. 

See  decisions  noted  under  previous  sections  and  at  the  end  of  this  chapter. 

A  claim  against  a  deceased  person  due  to  his  executor  or  administrator  must  be  pre- 
sented, duly  authenticated  with  affidavits,  to  the  probate  judge  for  allowance,  within 
ten  months,  or  it  will  be  barred.    Estate  of  Jos.  A,  Taylor ^  deceased,  16  Cal.  434. 

The  decision  in  Alderman' t  EttaU^  decided  April  Term,  1859,  (not  reported)  over- 
ruled.   Ibid. 

A  person  who  has  a  claim  against  the  estate  of  a  deceased  person  has  no  right  to 
collect  debts  due  said  estate,  and  apply  them  to  the  payment  of  his  own.  Cook  v.  Jor- 
dan, 21  Texas,  221. 

§  146.  If  any  executor  or  administrator  shall  neglect  for  two 
months  after  his  appointment  to  give  notice  to  creditors  as  prescribed  notice  to  ored- 
in  this  chapter,  it  shall  be  the  duty  of  the  court  to  revoke  his  let- 
ters. 

[Form  No.  99,  Appendix.] 

(  147.  At  the  same  term  at  which  he  is  required  to  return  his  ,, 

'  ^  Executor,  eto., 

inventory,  the  executor  or  administrator  shall  also  return  a  state- ^?^i^^«>?  \ 

•^ '  ^  ^  statement    of 

ment  of  all  claims  against  the  estate  which  shall  have  been  pre-®'^'^* 
sented  to  him,  when  required  by  the  court ;  and  from  term  to  term 
thereafter  shall  present  a  statement  of  claims  subsequently  pre- 
sented to  him.  In  all  such  statements  he  shall  designate  the  names 
of  the  creditors,  the  nature  of  each  claim,  when  it  became  due  or 
will  become  due,  and  whether  it  was  allowed  or  rejected  by  him. 

[Form  No.  100,  Appendix  ] 
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Ctuea  bearing  upon  the  general  Muljeeti  of  Chapter  VI. 

Where  an  adminiBtrator  verbally  admits  a  claim  to  be  good,  and  thereby  induces  a 
third  person  to  take  it,  he  will  be  estopped  from  interposing  a  defense  against  it  in  the 
bands  of  a  third  person.     Stoemon  v.  IValkerj  3  Texas,  93. 

The  claim  of  an  execator  or  administrator  against  the  deceased  has  no  priority  over 
the  demands  of  other  creditors,  and  he  cannot  retain  assets  of  the  estate  in  payment  of 
his  own  demand  until  it  has  been  proved  and  allowed  by  the  surrogate.  Treat  v.  .Fbr* 
tunCf  2  Brad.  116. 

The  advertisement  for  claims  protects  the  executor  in  case  of  distribution  after  the 
advertisement  has  expired.    Clayton  v.  Wardellf  2  Brad.  1. 

Where  no  objection  is  taken  to  the  want  of  certainty  in  the  presentation  of  a  claim 
to  an  administrator,  either  in  the  rejection  of  the  claim  or  in  the  answer  in  the  conit 
below,  such  objection  cannot  be  raised  in  the  supreme  court,  not  even  in  support  of  the 
judgment  of  the  court  below.     Trigg  v.  Moore^  10  Texas,  197. 

See  Hantell  v.  Gregg,  noted  under  Sec.  132. 

The  presentation  to  and  rejection  by  one  of  several  administrators  is  sufficient  to  aa- 
thorize  an  action  upon  it.    Dean  v.  Duffield,  8  Texas,  235. 

The  approval  or  disapproval  of  the  probate  judge  should  be  indorsed  in  writing  upon 
the  claim.  Where  not  so  indorsed,  the  prima  facte  presumption  is  that  it  does  not 
exist.  As  to  whether  in  any  case  it  might  be  proved  by  evidence  aliunde — quere  T 
Danzey  y-  Sfcinney,  7  Texas,  617. 

Proceedings  in  a  probate  court  cannot  be  taken  by  a  creditor  whoee  claim  has  not 
been  allowed  and  approved ;  and,  it  seemty  a  proceeding  commenced  before  such  ap- 
proval cannot  be  cured  by  a  subsequent  approval.    Ibid. 

A  claimant  is  estopped  by  his  own  act  in  presenting  his  claim  to  the  administrator  for 
allowance  from  denying  that  he  had  notice  of  the  grant  of  administration ;  and  in  such 
case,  it  is  immaterial  whether  publication  was  made  or  not.    Ibid. 

Where  the  evidence  of  a  claim  connsts  of  a  mortgage  alone j  it  must  be  presented  for 
allowance  and  approval ;  but  where  a  note  or  bond  has  bced  executed,  it  would  seem 
that  the  allowance  and  approval  of  such  note  or  bond  would  be  sufficient  Ibid. 
Quere? 

It  may  well  be  questioned,  if  a  mortgagee  could  not  sue  for  the  foreclosure  of  the 
mortgage  without  having  present^sd  it  to  the  administrator.  But  he  could  not  sue  for 
the  debt  without  complying  with  the  forms  nnd  requLutions  of  the  statute.  Cole  v. 
Robertson,  6  Texas,  356. 

If  an  account  against  an  estate  has  been  allowed  and  approved,  it  cannot  be  ques- 
tioned, so  far  as  the  creditor  is  concernedy  in  the  probate  court.  But  if  allowed  by 
mistake,  or  through  fraud,  the  remedy  by  the  administrator  is  by  suit  in  the  district 
court.    Neill  v.  Hodge,  5  Texas,  487. 

But  see  the  opinion  in  Beckett  v.  Selover,  7  Cal.,  at  pp.  238  and  239. 

A  claim,  though  presented  in  the  form  of  an  account,  if  based  on  a  written  contract 
by  correspondence,  or  an  offer  by  letter,  which  the  facts  show  to  have  been  accepted, 
is  not  barred  in  two  years.    Eecles  v.  Daniels,  16  Texas,  136. 

A  suit  by  an  administrator  to  vacate  the  allowance  and  approval  of  a  claim  against 
the  estate  must  be  commenced  within  a  reasonable  time.    Ibid. 


CHAPTER  VII. 

SALES  OF  PROPBRTY  BT  EXECUTORS  OR  ADMINISTRATORS. 

I 

80MK  AUTHORITIES  BEARING  UPON  THE  GENERAL  SUBJECT,   AND   NOT  NOTED  UNDER 
PARTICULAR  SECTIONS,  WILL   BE   POUND  AT  THE    END  OP  THE  CHAPTER. 

§  148.  No  sale  of  any  property  of  an  estate  of  a  decerned  fer-- 
9on  shall  be  yalid  unless  made  under  order  of  the  probate  court,  made\nder  the 
except  as  otherwise  provided  in  this  act  or  other  acts,     (a.) 

See  Sec.  178,  post. 

A  pureliafler  of  an  adminiatrntor  is  presamed,  by  law,  to  know  whether  the  admimB- 
trator  had  power  to  sell  the  property  of  bis  intestate.  Briscoe  v.  Thompson^  1  Free- 
man's Ch.  155. 

The  restriction  of  Sec.  148  refers  only  to  sales  made  by  executors  and  adminietra- 
tors.     CoweU  v.  Buckelew,  14  Cal.  640. 

See  decisions  quoted  under  Sec.  141,  ante. 

§  149.  AH  applications  for  orders  of  sale  shall  be  by  petition  in 
writing,  in  which  shall  be  set  forth  the  facts  showing  the  sale  to  be  sale. 
necessary;  and  upon  the  hearing,  any  person  interested  in  the 
estate  may  file  his  written  objections,  which  shall  be  heard  and  de- 
termined. 

[Forms  Nob.  101  to  105, 119  and  120,  Appendix.] 
See  Sec.  158,  in/ra,  and  cases  noted. 

(a)  Many  special  statutes  have  been  passed  by  our  legislature  for  the  benefit  of  indi- 
vidual eetates,  authorizing  sales  of  real  estate  at  private  sale  without  application  to  the 
probate  court.  No  direct  decision  has  yet  been  made  by  the  supreme  court  of  this  State 
aa  to  the  constitutionality  of  such  acts.  In  the  case  of  7%€  People  ex  rel.  Horace 
Smith  V.  Campbelly  Judge  of  the  Titelfih  District  Court,  (April  Term,  1861)  it  seems 
to  be  assumed  in  the  opinion  delivered  by  the  court,  that  such  acts  are  constitutional. 
By  their  terms,  in  nearly  all  cases,  however,  application  must  be  made  to  the  court  to 
confirm  the  sale  before  it  can  become  absolute  and  valid.  See  the  suggestions  of  form 
No.  143,  Appendix. 

The  above  section — Sec.  148-->waB  amended  May  20th,  1861,  by  the  addition  of  those 
parts  printed  in  italics. 
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On  application  to  sell  real  estate,  the  heirs  or  deTiaees  may  oppose  the  application  by 
attacking  the  claims  of  the  creditors;  they  may  set  up  the  statate  of  timitations. 
Skedmore  v.  Romatnej  2  Brad.  122. 

See  Beckett  v.  Selover,  noted  under  Sec  133,  ante. 

See  also  decisions  noted  nnder  Sec.  155,  po$t. 

§  150.  At  any  time  (ifter  recewing  letters  the  executor  or  admin- 
ishabie  proper- istrator,  OT  specioi  administrator,  may  apply  to  the  court  or  judge 
for  an  order  to  sell  the  perishable  property  of  the  estate,  and  so 
much  other  property  as  may  be  necessary  to  be  sold,  to  pay  the 
allowance  made  to  iixe  family  of  the  deceased.  J 

ertyin  ad Jsdm     ^  ^^^  ^^  ^  deloj/  in  obtaining  such  order,  such  property  may      ^ 
court"**'  °'    ^  *^^^  without  an  order  of  sale  ;  provided,  that  the  executor  or 
administrator,  or  special  administrator,  shall  be  held  responsible  for 
such  property,  unless,  after  making  a  sworn  return,  and  on  a 
proper  showing,  the  court  shall  approve  such  sale. 

If  claims  against  the  estate  have  been  allowed,  and  a  sale  of 

claims!      ^^  property  shall  be  necessary  for  their  payment  or  of  the  expenses 

of  the  administration,  the  executor  or  administrator  may  also  apply 

for  an  order  to  sell  so  much  of  the  personal  property  as  shall  be 

necessary.     Upon  filing  his  petition,  notice  of  at  least  five  days      j.^ 

shall  be  given  of  the  hearing  of  the  application,  either  by  posting      »xi. 

notices  or  by  advertising.  «})« 

Nouce  of  ap-     ^®  ^^7  make  a  similar  application,  either  in  yacation  or  term,      sf  ti 

plication.        fi^^^  ^^^  ^  ^i^g^  g^  jQ^g  ^  ^ny  personal  property  remains  in  his      »k 

hands,  and  a  sale  thereof  is  necessary ;  and  if  he  deem  it  for  the  f^N 

best  interest  of  the  estate,  he  may,  at  any  time  after  thefiUng  of  -^ 

Sale  of  all  the  ^^  inventory,  make  an  application,  in  like  manner,  and  after  giv-  '^ 

persona  .         ^^^  j^  notice,for  an  order  to  sell  the  whole  of  the  personal  prop-  ^^ 

erty  belonging  to  the  estate,     (a.)  ^^ 

[Forms  Nos.  101  to  118,  Appendix.] 

§  151.  If  it  appears  that  a  sale  is  necessary,  or  for  the  best  inter-        ' 
ed,  what°  a^*  cst  of  the  estate,  the  court  or  judge  shall  order  it  to  be  made.    In 
c  es  rs  80  .    jj^j^j^j^^g  ^^^^  sales,  the  court  or  judge  shall  order  such  articles  as 

are  not  necessary  for  the  support  and  subsistence  of  the  family  of 
the  deceased,  or  are  not  specially  bequeathed,  to  be  first  sold ;  ar-        i 
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(a)  Amended  1861 ;  amended  portion  in  italics.    The  latter  clause,  commencing  with 
the  words  "  and  if  he  deem  it  for  the  best,"  etc.,  added  by  the  amendment  of  1860. 


/nrA-n      tttt  nt^vmnntmna    fvo     a'HMTIJTCTI*  ATA"oa 


QQ 


Stc.  154  A. — Supplementary  Law  Passed  March  22(f,  1866. 
[Stalntes  1865-'6,  p.  359.— Take«  effiect  sixty  days  after  pasBage.] 

§  1.  Whenever  it  shall  appear  from  the  inventorj  of  the  estate  of 
any  deceased  person  that  said  estate  consists  in  whole  or  in  part  of  anj 
mines  or  interests  in  nuseBt  or  of  shares,  interests)  or  stocks  in  any 
mining  corporation)  such  mines,  interests,  stocks  or  shares  may  be  sold 
under  the  order  of  the  Probate  Court  having  juriijdiction  of  said  estate, 
and  as  hereinafter  provided. 

§  2.    The  executor,  adminiBtrator,  or  any  heir  at  law  of  such  estate, 

um  against  the  estate,  aoj  partner  or  mem- 


Sec.  150  A.-^Supplementary  to  &c.  110.— />«wrf  April  2d,  1866. 
IStatutes  1865--6,  p.  765,  Sec.  4.-lWre8  effect  sixty  days  after  passage.] 

§  4.  Perishable  property  of  any  estate  may  l)e  sold  as  provided  by 
law,  and  shall  include  all  personal  property  which  is  Hkely  to  decrease 
in  value,  or  become  worse  by  being  kept,  or  is  subject  to  loss  or 
expense,  m  that  it  shall  appear  to  be  for  the  best  interest  of  the  estate 
that  the  same  should  be  sold  without  delay.  Partnership  interests,  or 
interests  belonging  to  any  estate  by  virtue  of  any  partnership  formerly 
existing,  and  choses  in  action,  may  be  sold  in  the  same  manner  as 
other  personal  property,  when  it  shall  appear  to  be  for  the  best  interest 
of  the  estate.  Before  confirming  the  sale  of  any  partnership  interest, 
whether  made  to  the  surviving  partner  or  partners,  or  to  any  other 
person,  the  Court  or  Judge  shall  carefully  inquire  into  the  condition  of 
the  partnership  afiairs,  and  shall  examine  the  surviving  partner  or 
partners,  if  he  or  they  shall  be  in  the  county  and  able  to  he  present  in 
Court,  and  no  such  sale  shall  be  confirmed  unless  the  same  shall  appear 
to  be  for  the  best  interest  of  the  estate. 


be  made  to  appear  to  his  satisfaction  that  an  immediate  sale  is  neces- 
sary in  order  to  secure  the  just  rights  or  interests  of  the  mining  part- 
ners, tenants  in  common,  or  mining  corporations  in  which  such  mining 
shares,  stocks,  or  property  are  held,  such  Probate  Judge  shall  there- 
upon make  an  order  of  sale  authorizing  the  executor  or  administrator 
to  sell  such  mining  interests,  mines,  stocks,  or  shares,  as  hereinafter 
provided. 

§  5.  After  such  order  of  sale  shall  be  made  by  the  Probate  Judge, 
all  further  proceedings  for  the  sale  of  such  mining  property  shall  be  in 
conformity  with  the  laws  providing  for  the  sale  of  dther  real  property 
under  the  orders  of  the  Probate  Court.  And  whenever  such  mining 
interest  shall  consist  of  stocks  or  shares  held  and  owned  as  personalty, 
such  further  proceedings  for  the  sale  thereof,  after  the  order  of  the  sale, 
shall  be  in  conformity  with  the  law  providing  for  the  sale  of  the  other 
personal  property  of  an  estate. 
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§  155.  To  obtam  each  order  he  shall  present  a  petidoo  to  the 
wh^f  to°con-''  P^^**®  court,  OT  to  the  judge  at  chambers^  setting  forth  the  amount 
^^-  of  personal  estate  that  has  come  to  his  hands,  and  how  much  there- 

of, if  anj,  remains  undisposed  of,  the  debts  outstanding  agsdnst  the 
deceased,  as  far  as  can  be  ascertained  or  estimated,  the  amount 
due  upon  the  family  allowance,  or  that  will  be  due  after  the  9ame 
shall  have  been  in  force  for  one  year,  the  debts,  experises  and  charges 
of  the  administration  already  accrued,  and  an  estimate  of  what 
will  or  may  accrue  during  the  administration,  a  description  of  all 
the  real  estate  of  which  the  testator  or  intestate  died  seized,  or  in 
which  he  had  any  interest,  or  in  which  the  intestate  [estate]  has  ac- 
quired any  interest,  and  the  condition  and  value  of  the  respective 
portions  and  lots,  and  whether  the  sayne  be  community  or  separate 
property,  the  names  and  ages  of  the  devisees,  if  anj,  and  of  the 
Tobeyerifled-iieirs  of  the  deceased,  which  petition  shall  be  verified  by  the  oath 
of  the  partj  presenting  the  same. 

If  the  inventory  and  appraisement  on  file  contain  afuU  descrip- 
tion of  the  personal  estate  of  the  deceased  and  of  all  the  real  estate 
of  which  the  testator  or  intestate  died  seized,  or  in  which  he  had 
any  interest,  or  in  which  the  estate  has  acquired  any  interest,  «tic& 
inventory,  by  a  proper  reference,  may  be  made  a  part  of  the  petition 
for  a  description  of  the  personal  estate,  or  reed  estate,  or  both,  and 
if  the  same  be  full  as  to  all  property,  except  property  subsequently 
inYeniorymAy  discovered.  Or  profits  subsequently  received,  such  reference  may  be 
had  to  the  inventory,  and  the  additional  property  may  be  set  forth 
in  the  petition. 

If  aU  the  matters  above  ermmeraied  cannot  be  ascertained,  the 
same  shall  be  so  stated  in  the  petition,     (a.) 

[FormB  Nos.  119,  120,  Appendix.] 
See  Sec.  45,  ante. 

Bat  a  petition  for  sale  of  real  estate,  like  a  deed,  must  be  held  good  for  so  much  of 
the  land  bb  it  correctly  describes.    Frazier  v.  Stcinrod^  7  Iowa,  339. 

The  petition  by  an  executor  for  the  sale  of  real  estate,  must  set  forth  the  amount  of 
personal  estate  that  has  come  to  his  hands.  This  petition,  with  this  averment,  are  jnr- 
isdictional  facts,  without  which  the  order  of  sale  is  void.  Gregory  v.  MePhertofty  13 
Cal.  562. 

The  power  of  the  court  to  order  a  sale  of  Xhe  real  estate  of  the  deceased,  results 


(a)  Amended  May  20th,  1861 ;  amended  portions  in  italics. 
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from  the  fatet  that  the  personal  estate  in  the  hands  d  the  administrator  is  insufficient 
to  pay  the  debts,  etc.     Stuart  v.  AUen^  16  Cal.  473. 

To  the  exercise  of  jnrisdiction  in  ordering;:  a  sale  of  the  real  estate,  it  is  not  neces- 
mry  that  there  should  be  a  literal  compliance  with  the  directions  of  the  statnte.  A 
fmbstantial  compliance  is  enongh.  Nor  is  it  essential  that  there  should  be  in  the  peti- 
tion itself,  and  without  reference  to  any  other  paper  or  thing,  a  statement  of  these 
facts.  The  main  fact  required  is  the  averment  of  the  insufficiency  of  personal  assets, 
and  mere  formal  defects  in  the  mode  of  statement  would  not  affect  the  jnrisdiction.  lb. 

So  far  aa  the  question  of  jurisdiction  is  concerned,  it  is  immaterial  whether  the  state- 
mente  of  the  petition  be  true  or  not ;  the  jurisdiction  rests  upon  the  averments  of  the 
petition,  not  upon  their  proof;. '  I(fid. 

The  question  argued  by  Justioe  BaMwin  in  Gregory  v.  McPhersouy  13  Cal.  562,  aa 
to  the  necessity  of  setting  forth  in  a  pcfUion  by  an  executor  to  sell  real  estate,  as  a 
jurisdictional  fact,  the  amount  of  persbaai  e^tHte  tbat  has  come  to  his  hands  is  still  open 
in  this  court — that  case  not  being  authority,  becausa  the  Justices  deciding  it  did  not  con- 
car  in  the  grounds  of  their  judgment,  as  appears  in  t'l^  le^rt.    Ibid. 

The  prayer  of  the  petition  in  this  case  is  in  the  alterptiCive^  an<],  therefore,  the  peti- 
tion, as  a  pleading,  was  defective,  but  this  defect  does  not  ct>  to  Jtbi  jurisdiction  of  the 
court ;  but  if  the  true  construction  of  the  petition  be  that  it  prays  for  a  issCe  only  in  the 
event  that  the  agreement  with  plaintiff  is  not  confirmed,  still  perhaps-  evstC  then  the 
jnrisdiction  of  the  coart  would  not  be  affected.    Ibid.  "  '    "  *   /  /  ^ 

In  eases  of  this  sort,  where  titles  to  real  estate  will  be  injuriously  affected  b'ylioldmg " 
probate  courts  to  great  strictness  of  proceeding,  a  fair  and  liberal  construction  should 
be  given  to  their  acts  whenever  it  can  be  legally  done.    Ibid. 

§  156.  If  it  shall  appear  to  the  court  or  judge  by  such  petition, 
that  it  19  necessary  to  sell  the  whole  or  some  portion  of  the  real  order  u  show 
estate  for  the  purposes  mentioned  in  section  one  hundred  and  fifty- 
five  of  this  acty  or  any  or  either  of  them,  such  petition  shall  be  filed 
and  an  order  shall  thereupon  be  made,  directing  all  persons  inter- 
ested in  the  estate  to  appear  before  the  court  at  a  time  and  place 
specified,  not  less  than  four  nor  more  than  ten  weeks  from  the  time 
of  making  such  order,  to  show  cause  why  an  order  should  not  be 
granted  to  the  executor  or  administrator  to  sell  so  much  of  the  real 
estate  of  the  deceased  as  shall  be  necessary,     (a.) 

[Forms  Nos.  121, 122,  Appendix.] 

§  157.  A  copy  of  such  order  to  show  cause,  shall  be  personally    „ 

J  11  .  1-1  Notice  of  «p- 

served  on  all  persons  interested  m  the  estate,  at  least  ten  days  bc-P'*®*'J®°  *®  ?• 

,  *  ,  '  "^  served,  or  pub 

fore  the  time  appointed  for  hearing  the  petition,  or  shall  be  pub-  *^**^<*- 
lished  at  least  four  successive  weeks  in  some  newspaper  as  the  court 
or  Judge  shall  order ;  provided,  however,  if  all  persons  interested 
in  the  estate  shall  signify  in  writing  their  assent  to  such  sale,  the 
notice  may  be  dispensed  with,     (a.) 

[Form  No.  121,  Appendix.] 
Bee  note  to  Form  No.  11,  Appendix. 


(a)  Amended  1861 ;  amended  portion  in  italics. 

a 


The  hcarinjT' 
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Whether  the  want  of  a  nifficient  notice  of  an  application  to  sell  the  real  estate,  can 
be  Bet  up  as  a  defense  in  an  action  hj  the  purchaser  to  recover  possession  of  tlie  prop- 
erty— qurrc.    Hayntt  v.  Meekt^  10  Cal.  110. 

But  tembie  that  a  direct  proceeding  to  set  aside  the  sale  would  be  preferable.  It  maj 
be  a  matter  of  grave  doubt  whether  a  sale  of  real  estate  without  sufficient  notice,  would 
be  void  or  merely  voidable.  The  sale  being  a  proceeding  in  rem^  there  may  not  be 
any  sufficient  reason  for  holding  it  void  by  reason  of  a  defective  notice.    Ibid, 

See  Phil,  on  Ev.,  vol.  2,  pages  79  and  80  of  edition  of  1859 ;  see  also  other  decisions 
collected  at  the  end  of  this  chapter. 

§  158.  The  probate  eourtj  at  the  time  •and  place  appointed  in 
such  order,  or  at  such  other  time  as 'the.  hearing  may  be  adjourned 
to,  upon  eatisfactory  proofs  of  iiie'due  service  or  publication  of  a 
copy  of  the  order,  bif*(tffidavH  or  othermsty  or  upon  filing  the  con- 
sent in  writing  ^to'sucb.  tole,  of  all  parties  interested,  shall  proceed 
to  the  he^fiii^-^tf  .such  petition;  and  if  such  consent  be  not  filed, 
shall  bea^^Qd  examine  the  allegations  and  proofs  of  tho  petitioners, 
.  i(ifd^X)f.  all  persons  interested  in  the  estate  who  may  oppose  the  ap- 
{JiicUtion. 

All  claims  against  the  deceased  not  before  presented^  provided 

the  period  of  presentatiany  as  provided  indhis  act,  shall  not  have 

elapsed,  may  be  presented  and  shall  be  passed,  upon  at  the  hearing j 

bepsssed  upon,  and  \f  approved  by  the  executor  or  administrator  and  the  probate 

judge,  shall  not  be  subject  to  review  except  on  appeal,     (a.) 

[Forms  Nos.  121  and  109,  Appendix.] 
See  Sec.  149,  supra^  and  Sec.  130,  ante. 

The  heirs  or  devisees  may  make  the  same  defense  to  the  claims  sought  to  be  estab- 
lished before  the  surrogate,  as  they  could  before  another  tribunal.  Fergugon  t. 
Broome^  1  Brad.  10. 

The  heirs  have  a  right  to  go  behind  the  allowance  of  claims  against  the  estate  by 
the  administrator  and  the  approval  of  the  county  judge,  and  to  require  proof  of  the 
original  indebteduess,  after  petition  and  notice,  for  the  sale  of  real  estate  to  pay  debts. 
Beckett  et  al.  v.  Selover,  7  Cal.  215. 

Guardian  of     §  ■^^^'  ^^  *°J  ^^  *^®  dcvisces  or  hcirs  of  the  deceased  are  minors, 

wrvSd.  ^  ^   ^^^  ^*^®  *  general  guardian  in  tho  county,  a  copy  of  the  order 

shall  be  served  upon  the  guardian  at  least  ten  days  before  the  actual 

hearing.    If  they  have  no  guardian,  the  court  or  judge  shall,  at 

the  time  of  filing  tlie  petition,  or  before  proceeding  to  act  upon  the 

he  smlohAed   petition,  appoint  some  disinterested  person  their  attorney,  for  the 

lor  miiiorr. 


(a)  Amended  1861 ;  amended  portion  in  italics. 
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sole  purpose  of  appearing  for  them  and  taking  care  of  their  inters 
est  in  the  proceedings. 

The  court  may  aho  upon  the  hearing^  if  it  he  deemed  necessary^  detRcei^tmi  ^^ 
apptnnt  such  attorney  for  the  heirs  or  devisees,  if  they  are  wnrepre-*"*'^*^*"** 
sented,  whether  minors  or  otherwise,  and  may  likewise  appoint  an 
attorney  for  the  creditors,  if  they  are  unrepresented. 

If  siLch  guardian  of  the  minors,  or  such  attorney  for  minors  or   serriceofno- 
others,  appear  on  tJie  hearing,  such  appearance  shall  be  evidence  of^^^' 
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§  160.  The  executor  or  administrator  maj  be  exammea  on  oaiu, 
and  witnesses  may  be  examined  by  either  party,  and  process  to 
compel  their  attendance  and  testimony  may  be  issued  by  the  pro- 
bate iudse,  in  th^  same  manner  and  with  like  effect  as  in  other  ,„, 

•'      ^  ^  Witnesses,  ate. 

causes. 
§  161.  If  it  shall  appear  to  the  court  that  it  is  necessary  to  sell 


(a)  Amended  1861 ;  amended  portions  in  itolies. 


or 
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a  part  of  the  real  estate,  and  that  by  a  sale  of  such  part,  the  resi- 
s^e^ot  Dart  due  of  the  ostato,  real  or  personal^  or  some  specific  part  thereof, 
*»*••  would  be  greatly  injured  or  diminMedy  or  subjected  to  expense^  or 

rendered  unprofitable^  the  court  may  authorize  the  sale  of  the 
whole  estate,  or  of  such  part  thereof  as  may  be  necessary  and  most 
for  the  interest  of  all  concerned,     (a.) 

§  162.  If  the  court  shall  be  satisfied,  afler  a  fnll  hearing  upon 
Order  of  sale.  ^^  petition  and  an  examination  of  the  proofs  imd  allegations  of  the 
parties  interested,  that  a  sale  of  the  whole,  or  some  portion  of  the 
real  estate,  is  necessary /or  any  of  the  causes  mentioned  in  section 
one  hundred  and  fifty-five  and  section  one  hundred  and  sixty-one  of 
this  actj  or  if  such  sale  be  assented  to  by  all  the  persons  interested, 
an  order  of  sale  shall  be  made  authorizing  the  executor  or  admin- 
istrator to  sell  the  whole,  or  so  much  and  such  parts  of  the  real 
estate  described  in  the  petition,  as  the  court  shall  judge  necessary 
or  beneficial,     (a.) 

[Forms  Nos.  126  and  127,  Appendix.] 

See  See.  73,  an/e,  as  to  giving  fnrtiier  bond  on  sale  of  real  estate.    The  form  ia  the 
aaxne  aa  No.  46,  Appendix,  making  the  proper  alteration  in  the  condition  claoae. 

ToepeeMythe     §  163.  The  Order  of  sale  shall  specify  the  lands  to  be  sold  and 

land  to  be  aold.       '  r       j 

the  terms  of  sale,  which  may  be  for  cash  or  on  a  credit  not  ezceed- 
Terms.  Jug  q^^  year^  payable  in  gross  or  installments^  with  interest^  as  the 

court  may  direct. 

The  tract  or  tracts  of  land  may  be  sold  in  one  parcel  or  in  «u6^ 
divisions^  as  the  executor  or  administrator  shall  judge  most  benefi- 
cial to  said  estate,  unless  the  court  shall  othervnse  specially  direct. 
If  it  appears  that  any  part  of  such  real  estate  has  been  devised, 
Laadfl  deTited  and  not  charged  in  such  devise  with  the  payment  of  debts  or  lego- 
ISST^  cies^  the  court  shall  order  that  part  descended  to  heirs  to  be  sold 

before  that  so  devised. 

Every  such  sale  shall  be  ordered  to  be  made  at  public  auMion^ 

unless  in  the  opinion  of  the  court  it  would  benefit  the  said  estate  to 

rate  tale.         fdi  the  whoU^  OT  somc  part  of  such  real  estate^  at  private  sale^  [or] 

m  which  case  the  courty  if  the  same  is  asked  for  in  the  petition^ 


{a)  Amended  1861 ;  amended  portion  in  italics. 
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may  wdjer  or  direct  such  real  estate^  or  any  part  thereof  ^  to  he  sold 
at  either  public  or  private  sale^  as  the  executor,  or  administrator 
shall  judge  to  be  most  beneficial  for  said  estate. 

If  the  executor  or  administrator  shall  neglect  or  refuse  to  make 
a  salcj  wider  (he  order  of  sale,  he  may  be  compelled  to  proceed  to  ^„mieiSSf  ^ 
sell  by  order  of  the  courtj  made  on  motion^  after  due  notice,  by  any 
party  interested,     (a.) 

[Forms  Nob.  126  and  VZT,  Appendix.] 

§  164,  If  the  executor  or  administrator  neglect  to  apply  far  an      ^   ifeauon 
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counties,  it  may  be  sold  in  either  oj  saia  couimes. 


(a)  Amended  1861 ;  amended  portion  in  italics. 
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The  sale  shall  be  made  between  the  hours  of  nine  o'clock  in  the 

wi^lrSt^'i."''^  "corning  ^^^  *he  setting  of  the  sun  an  the  saipe  day,  and  shall  be 

^^°^-  made  at  public  auction^  unless  the  court  shall  have  ordered  that 

the  real  estate^  or  some  part  thereof  ^  may  be  sold  at  either  pubUc 
or  private  sale  ;  but  the  same  shall  not  be  sold  at  private  sale  tmtil 
after  notice  of  the  time  and  place^  and  terms  of  such  sale^  shall 
have  been  given  according  to  law,  as  in  case  of  sales  at  public  aue- 
tion  ;  nor  shall  such  sale,  at  private  sale,  be  made  unless  the  real 
lyeviow  cou.  estate  to  be  sold  shall  have  been  appraised  unthin  a  year  previous 

y^teni^  ^  to  the  time  of  such  sale;  nor  shall  the  same  be  sold  at  private  sale 
for  any  sum  more  than  ten  per  cent,  less  than  the  appraised  value 
thereof. 

If  said  real  estate  has  not  been  so  appraised^  or  if  the  court 
shall  be  satisfied  that  the  appraisement  is  too  high  or  too  lotVj  ap- 
praisers shall  be  appointed,  and  they  shall  make  an  appraisement 

^J^^^^^vv^'^^^  thereof  in  the  same  manner  as  in  the  case  of  the  appraisement  of 
the  inventory,     (a.) 

§  168.  The  executor  or  administrator  shall,  when  the  sale  is  made 
s»ie  oil  credit.  ^^^  ^  credit,  take  the  note  or  notes  of  the  purchaser  for  the  pur- 
chase money,  with  a  mortgage  on  tho  property  to  secure  their  pay- 
ments. 

§  169.  The  executor  or  administrator  making  any  sale  of  any 

real  estate  shall,  at  the  next  term  of  the  court  thereafter,  or  aJt  any 

Return  of  wie  ^*^?w^^  sitting  qf  the  court  after  making  any  such  sale,  upon 

notice  of  at  least  ten  days,  to  be  given  in  such  manner  as  the  court 

or  the  judge  may  direct,  make  a  return  of  his  proceedings  to  the 

probate  court,  who  shall  examine  the  same,  and  if  the  court  shall 

fj^Tf  clxxTi    l>®  of  tli®  opinion  that  the  proceedings  were  unfair,  or  the  sum  bid 

thereon  j^  disproportionate  to  the  value,  and  that  a  sum  exceeding  such  bid 

at  least  ten  per  cent.,  exclusive  of  the  expenses  of  a  new  sale,  may 

be  obtained,  he  shall  vacate  said  sale,  and  direct  another  to  be  had, 

of  which  notice  shall  be  given,  and  the  sale  shall  be.  in  aU  respects, 

conducted  as  if  no  previous  sale  had  taken  place ;  provided,  that  if 

an  offer  of  ten  per  cent,  or  more,  exclusive  of  the  ejiq>enses  of  a  neur^ 

sale,  be  made  to  the  courts  in  writing,  by  a  responsible  person,  it 


(a)  Amended  1861 ;  amended  portion  in  italici. 


Amendment  to  Sec.  169. — Passed  April  4th,  1864. 

[Took  effect  on  passage.] 

§  169.  The  executor  or  administrator  making  any  sale  of  any 
real  estate  shall  make  a  return  of  his  proceedings  to  the  Probate 
Court,  and  the  same  shall  be  filed  in  the  office  of  the  Clerk ;  and 
such  return  may  be  so  made  and  filed  at  any  time  subsequent  to 
the  sale,  either  in  term  or  vacation.  If  the  sale  be  made  at  pubUc 
auction,  and  the  return  be  made  to  the  Court  and  filed  m  the  office 
of  the  Clerk  on  or  before  the  first  day  of  the  next  term  thereafter, 
no  notice  shall  be  required  upon  such  return,  or  of  the  hearing 
thereon,  but  such  hearing  may  be  had  upon  said  first  day  of  the 
term,  or  any  subsequent  day  to  which  the  same  may  be  continued. 
If  the  sale  be  not  made  at  public  auction,  or  if  made  at  public 
auction  a  hearing  upon  the  return  of  proceedings  be  asked  for  in 
the  return  upon  a  day  before  the  first  day  of  the  next  term  there- 
after, or  upon  any  other  day  than  the  first  day  of  the  next  term 
after  such  sale,  the  Court  or  Judge  shall  fix  a  day  for  the  hearing, 
of  which  notice  of  at  least  ten  days  shall  be  given.  The  notice 
shall  bo  given  by  the  Clerk,  by  notices  posted  in  three  public  places 
in  the  county,  or  by  publication  in  a  newspaper,  or  both,  as  the 
Court  or  Judge  shall  direct,  and  shall  briefly  indicate  the  land  sold, 
and  the  sum  for  which  it  was  sold,  and  shall  refer  to  the  return  for 
further  particulars.  Upon  the  said  first  [day]  of  the  term,  or  upon 
the  day  fixed  for  the  hearing  upon  any  such  return,  or  upon  the 
day  to  which  the  hearing  may  be  continued,  the  Court  shall  ex- 
amine the  return,  and  may  examine  witnesses  in  relation  to  the 
same,  and  if  the  Court  shall  be  of  the  opinion  that  the  proceedings 
were  unfair,  or  that  the  sum  bid  is  disproportionate  to  the  value, 
and  that  a  sum  exceeding  such  bid  at  least  ten  per  cent,  exclusive 
of  the  expenses  of  a  new  sale  may  be  obtained,  he  shall  vacate 
said  sale  and  direct  another  to  be  had,  of  which  notice  shall  be 
given,  and  the  sale  shall  be  in  all  respects  conducted  as  if  no  pre- 
vious sale  had  taken  place  ;  provided,  that  if  an  offer  greater  by 
ten  per  cent.,  or  more  than  that  named  in  the  return,  be  made  to 
the  Court  in  writing  by  a  responsible  person,  it  shall  be  in  the  dis- 
cretion of  the  Court  to  accept  such  offer  and  confirm  the  sale  to 
such  person  or  to  order  a  new  sale. 
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The  Bale  shall  be  made  between  the  hours  of  nine  o'clock  in  the 
wiwScTat^Buc-*'  JJttorniDg  and  the  setting  of  the  sun  on  the  saipe  day,  and  shcdl  be 
tion-  made  at  public  auction,  unless  the  court  shall  liave  ordered  that 

the  real  estate,  or  some  part  thereof,  may  be  sold  at  either  pubUc 
or  private  sale  ;  but  the  same  shall  not  be  sold  ai  private  sale  until 
after  notice  of  the  time  and  place,  and  terms  of  such  sale,  shaU 
have  been  given  according  to  law,  as  in  case  of  sales  at  public  auc- 
tion ;  7wr  shall  such  sale,  at  private  sale,  be  made  unless  the  real 
rr«vioo^co)i.  estate  to  be  sold  shall  have  been  appraised  within  a  year  previous 
yteni^  ^^ '  to  the  time  of  such  sale;  nor  shall  the  same  be  sold  at  private  sale 
for  any  sum  more  than  ten  per  cent  less  than  the  appraised  value 
thereof. 

If  said  real  estate  has  not  been  so  appraised,  or  if  the  court 
shall  be  satisfied  that  the  appraisement  is  too  high  or  too  low,  ap- 
praisers shall  be  appointed,  and  they  shall  make  an  appraisement 
^^^^^^Tv^*^^  thereof  in  the  same  manner  as  in  the  case  of  the  appraisement  of 
the  inventory,     (a.) 

§  168.  The  executor  or  administrator  shall,  when  the  sale  is  made 
Sale  oil  credit,  ^p^^  ^  credit,  take  the  note  or  notes  of  the  purchaser  for  the  pur- 
chase money,  with  a  mortgage  on  the  property  to  secure  their  pay- 
ments. 

§  169.  The  executor  or  administrator  making  any  sale  of  any 

real  estate  shall,  at  the  next  term  of  the  court  thereafter,  or  at  any 

Keturn  of Mie  ^*^?w^^  sitting  qf  the  court  after  making  any  such  sale,  upon 

notice  of  at  least  ten  days,  to  be  given  in  such  manner  as  the  court 

or  the  judge  may  direct,  make  a  return  of  his  proceedings  to  the 

probate  court,  who  shall  examine  the  same,  and  if  the  court  shall 

fi Jn'of  cLiTi'  he  of  the  opinion  that  the  proceedings  were  unfair,  or  the  sum  bid 

1  hereon  j^  disproportionate  to  the  value,  and  that  a  sum  exceeding  such  bid 

at  least  ten  per  cent.,  exclusive  of  the  expenses  of  a  new  sale,  may 

be  obtained,  he  shall  vacate  said  sale,  and  direct  another  to  be  had, 

of  which  notice  shall  be  given,  and  the  sale  shall  be,  in  all  respects, 

conducted  as  if  no  previous  sale  had  taken  place ;  provided,  that  \f 

an  offer  of  ten  per  cent,  or  more,  exclusive  of  the  expenses  of  a  neur^ 

sale,  be  made  to  the  court,  in  writing,  by  a  responsible  person,  it 


{a)  Amended  1S61 ;  amended  portion  in  italics. 


Amendment  to  Sec.  169. — Passed  April  4^A,  1864. 

{Took  effect  on  ptuisagG.] 

§  169.  The  executor  or  administrator  making  any  sale  of  any 
real  estate  shall  make  a  return  of  his  proceedings  to  the  Probate 
Court,  and  the  same  shall  be  filed  in  the  office  of  the  Clerk ;  and 
such  return  may  be  so  made  and  filed  at  any  time  subsequent  to 
the  sale,  either  in  term  or  vacation.  If  the  sale  be  made  at  public 
auction,  and  the  return  be  made  to  the  Court  and  filed  m  the  office 
of  the  Clerk  on  or  before  the  first  day  of  the  next  term  thereafter, 
no  notice  shall  be  required  upon  such  return,  or  of  tlie  hearing 
thereon,  but  such  hearing  may  be  had  upon  said  first  day  of  the 
term,  or  any  subsequent  day  to  which  the  same  may  be  continued. 
If  the  sale  be  not  made  at  public  auction,  or  if  made  at  public 
auction  a  hearing  upon  the  return  of  proceedings  be  asked  for  in 
the  return  upon  a  day  before  the  first  day  of  the  next  term  there- 
after, or  upon  any  other  day  than  the  first  day  of  the  next  term 
after  such  sale,  the  Court  or  Judge  shall  fix  a  day  for  the  hearing, 
of  which  notice  of  at  least  ten  days  shall  be  given.  The  notice 
shall  be  given  by  the  Clerk,  by  notices  posted  in  tliree  public  places 
in  the  county,  or  by  publication  in  a  newspaper,  or  both,  as  the 
Court  or  Judge  shall  direct,  and  shall  briefly  indicate  the  land  sold, 
and  the  sum  for  which  it  was  sold,  and  shall  refer  to  the  return  for 
further  particulars.  Upon  the  said  first  [day]  of  the  term,  or  upon 
the  day  fixed  for  the  hearing  upon  any  such  return,  or  upon  the 
day  to  which  the  hearing  may  be  continued,  the  Court  shall  ex- 
amine the  return,  and  may  examine  witnesses  in  relation  to  the 
same,  and  if  the  Court  shall  be  of  the  opinion  that  the  proceedings 
were  unfair,  or  that  the  sum  bid  is  disproportionate  to  the  value, 
and  that  a  sum  exceeding  such  bid  at  least  ten  per  cent,  exclusive 
of  the  expenses  of  a  new  sale  may  be  obtained,  he  shall  vacate 
said  sale  and  direct  another  to  be  had,  of  which  notice  shall  be 
given,  and  the  sale  shall  be  in  all  respects  conducted  as  if  no  pre- 
vious sale  had  taken  place  ;  provided^  that  if  an  offer  greater  by 
ten  per  cent.,  or  more  than  that  named  in  the  return,  be  made  to 
the  Court  in  writing  by  a  responsible  person,  it  shall  be  in  the  dis- 
cretion of  the  Court  to  accept  such  offer  and  confirm  the  sale  to 
such  person  or  to  order  a  new  sale. 


Conveyance 
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fore  not  within  the  Btatate  of  fraodfl.  Halltek  ei  al.^  EzeeuiorM  of  FoUom^  y.  Quy, 
9  Cal.  181. 

A  Bubstitation  of  one  bidder  for  another  at  executor* i  sale,  who  fails  to  comply  with 
the  termB  of  sale,  cannot  affect  the  validity  of  the  sale.  The  order  directing  the  aale, 
and  the  order  confirming  it,  give  validity  to  the  purchase.     Ibid. 

A  purchaser  at  executor's  sale,  under  an  order  of  the  probate  courts  cannot  refuse  to 
pay  the  purchase  money  on  the  ground  that  the  notice  of  sale  stated  a  good  title,  and 
that  the  title  was  not  good.  The  sale  was  stated  in  the  notice  as  a  probate  sale  \  the 
bidder  knew  its  character,  the  effect  of  the' deed,  and  b  bound  to  examine  the  title  for 
himself.    In  these  sales,  caveat  emptor  is  the  rule.    Ibid, 

Where  the  terms  of  sale  were  one-half  of  the  purchase  money  cash,  and  the  renuun- 
der  in  ninety  days,  with  interest  from  date  of  sale  at  the  rate  of  one  per  cent,  per 
month,  and  the  purchaser  elected  to  pay  the  whole  amount  down :  Heldf  that  the  pur- 
chaser is  entitled  to  a  reduction  for  the  interest  on  one-half  of  the  purchase  money. 
Ibid. 

The  authority  of  an  administrator  under  order  of  the  county  court  to  sell  sufficient 
lands  of  decedent  to  realize  a  certain  sum  is  exhausted  when  that  object  is  accomplished, 
and  he  cannot  proceed  under  such  order  to  sell  other  lands.     Wills  v.  Mills ^  22  Tex«  302. 

A  purchaser  of  land  at  administrator's  sale,  if  the  lec^al  title  were  in  intestate,  can- 
not be  affected  by  any  secret  trust  between  intestate  and  third  persons,  of  which  he 
(the  purchaser)  had  no  notice,  although  theadminiairator  may  have  had  notice,  hove 
v.  Berry ^  Adviinistrator^  22  Texas,  371. 

§  172.  Such  conveyances  shall  thereupcm  be  executed  to  the 
purchaser  bj  the  executor  or  administrator.  Thej  shall  refer  to 
the  orders  of  the  probate  court  authorizing  and  confirming  the  sale 
of  the  property  of  the  testator  or  intestate,  and  directing  convey- 
ances thereof  to  be  executed,  and  to  the  record  of  such  orden  in 
the  office  of  the  county  recorder,  eiAer  hy  the  date  of  iucb  record* 
ing  or  by  the  date  and  volume  and  page  of  9uch  record^  and  such 
reference  shall  have  the  same  efiect  as  if  the  said  orders  were  at 
large  inserted  in  the  conveyance. 

The  conveyances  so  made  shall  be  deemed  to  convey  all  the  right, 
title,  interest  and  estate  of  the  testator  or  intestate  in  the  premises 
at  the  time  of  his  death.  Wheii^  liowever^  hy  operation  of  law^ 
or  othertuise^  the  estate  shall  have  acquired  any  rights  tide  or  inter- 
est in  the  premises,  other  than  or  in  addition  to  that  of  the  testa- 
tor or  intestate  at  the  time  of  his  death,  such  right,  title  or  interest 
shall  also  be  passed  by  such  conveyances,     (a.) 

[Form  No.  145,  Appendix.] 

See  statute  of  1860  as  to  the  effect  of  certain  sales  by  public  administratorB,  quoted, 
postj  in  note  at  commencement  of  Chapter  XIY. 


(a)  Amended  February  1st,  1856.    (Statutes  1856,  p.  20,  Sec.  2.)    The  original  section 
was  as  follows : 
"  Sec.  172.  Such  conveyances  shall  thereupon  be  executed  to  the  panhMer  by  .the 
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§  172,  A.  (Sec.  8.)  This  act  shall  take  eifect  from  and  after  its 
passage,  and  shall  also  apply  to  all  cases  wherein  either  an  order 
of  sale  or  an  order  confirming  a  sale,  and  directing  a  conveyance 
to  be  executed,  or  both,  may  have  been  heretofore  made,  and 
wherein  the  conveyance  has  not  been  executed  at  the  date  of  the 
passage  of  this  act.     (a.) 

Sales  by  ozecutors  and  adminiatititon,  qnder  our  probate  eyelbem,  are  judicial  -,  and 
the  contract  need  not  be  in  writing  iabecribed  bj  the  parties.  The  statute  of  frauds 
does  not  apply  to  such  a  case,  the  sale  being  made  by  the  court.  Halleck  et  al.  v.  Quy^ 
9  CaL  181. 

The  only  effect  of  an  administrator's  deed  is  to  convey  to  the  purchaser  the  title  of 
the  de4:e.ased.  Such  a  deed  can  contain  no  warrantee  of  the  title.  The  bidder  is  bound 
to  examine  the  title  for  himself;  and  the  rule  of  caveat  emptor  applies  to  these  sales. 
Ibid. 

§  173.  Before  any  order  is  entered  confirming  the  sale,  it  shall    ^^^^  ^f  ^^ 
be  proved  to  the  satisfaction  pf  the  court  that  notice  was  given  of"®*  r«q«ir«i- 
the  sale  as  herein  prescribed,  and  the  order  of  confirmation  shall 
state  that  such  proof  was  made. 

[Forms  Nos.  139  and  140,  Appendix.] 
Compare  Sees.  63  and  238. 

§  174.  If,  at  the  time  appointed  £br  the  same,  the  executor  or 
administrator  shall  deem  it  for  the  interest  of  all  persons  concerned 
therein  that  the  sale  shall  bo  postponed,  he  may  adjourn  the  same 
from  time  to  time,  not  exceeding  in  all  three  months. 

§  175.  In  case  of  the  adjournment,  notice  thereof  shall  be  given,   Adjournment 
by  a  public  declaration,  at  the  time  and  place  first  appointed  for  the  ° 
sale,  and  if  the  adjournment  be  for  more  than  one  day,  further  no- 
tice shall  be  given  by  posting'  notices  in  three  or  more  public  places 


QXeoutor  or  administrator.  Tke$f  akall  contain  and  set  forth  at  large  the  original  order 
aathorizing  a  sale,  and  the  order  confirming  the  same  and  directing  the  conveyanoe, 
imd  they  shall  be  deemed  to  convey  all  the  estate,  rights  and  interest  in  the  premises 
of  the  testator  or  intestate  at  the  time  of  his  death."  Statutes  1851,  p.  470;  Compiled 
Laws,  p.  401 ;  and  Statutes  1850,  p.  391. 

This  section  (172)  was  also  amended  May  20th,  1861 ;  the  portions  amended  in  1361 
are  in  italics. 

(a)  Sec.  3  of  the  act  of  February  1st,  1856,  (Statutes  1856,  p.  21)  Sees.  1  and  2,  amend 
the  one  hundred  and  seventy-first  and  oue  hundred  and  seventy-second  sections  of  the 
Probate  Act,  respectively  ;  and  Sec.  3  declares  when  those  sections  as  amended  shall 
take  effect,  etc.  Both  those  sections,  however,  (171  and  172)  are  re^nacted  and  amended 
by  the  act  of  1861. 


110  SALES  OF  PBOPBBTT  BT         CHAP.  Vn. 

m  the  county  where  the  land  is  iituated,  or  publishing  the  same,  or 
botih,  as  the  time  and  circumstances  unll  admit,     (a.) 

■ 

§  176.  When  a  testator  shall  have  given  any  legacy  by  will  that 
is  effectual  to  pass  or  charge  real  estate,  and  his  goods,  chattels, 
Sale  of  rea]  rights  and  credits  shall  be  insufficient  to  pay  such  legacy,  together 
leicmoy.  with  his  dcbts  and  the  charges  of  administration,  the  executor  or 

administrator  with  the  will  annexed  may  obtain  an  order  to  sell  his 
real  estate  for  that  purpose,  in  the  same  manner  and  upon  the  same 
terms  and  conditions  as  are  prescribed  in  this  chapter  in  case  of  a 
sale  for  the  payment  of  debts. 

§  177.  If  the  testator  shall  make  provision  by  his  will,  or  desig- 

wiii  to  be  foi-nate  the  estate  to  bo  appropriated  for  the  payment  of  his  debts,  the 

expenses  of  administration  or  family  expenses,  they  shall  be  paid 

according  to  the  provisions  of  the  will,  and  out  of  the  estate  thus 

appropriated,  so  far  as  the  same  may  be  sufficient. 

§  178.  When  such  provision  has  been  made,  or  any  property 
Sale  nnderdj- directed  by  the  will  to  be  sold,  whether  for  payment  of  debts  or 
expenses  or  for  any  other  purpose^  the  executor  or  administrator 
with  the  will  annexed  may  proceed  to  sell  without  the  order  of  the 
probate  court ;  but  he  shall  be  bound,  as  an  administrator,  to  give 
notice  of  the  sale,  and  to  return  accounts  thereof  to  the  court,  and 
to  proceed  in  making  the  sale  in  all  respects  as  if  it  were  made 
under  the  order  of  the  court,  unless  there  are  special  directions 
given  in  the  will,  in  which  case  he  shall  be  governed  by  such  direc- 
tions. 

But  in  all  cases^  no  sale  shall  be  valid  unless  confirmed  by  the 
drmedbyoouTt.  courts  Under  the  rides  prescribed  in  cases  of  sales  of  real  estate  by 
an  administrator  ;  and  before  granting  such  confirmation^  the  court 
may  reqxdre  security^  as  in  cases  of  sales  of  land  by  an  adminis- 
trator,    (a.) 

[Form  No.  141,  Appendix.] 

Quercy  whether,  nnder  our  atatnte,  an  executor,  with  power  in  the  will  to  sell  real 
estate,  maj  not  sell  without  the  preliminary  proceedings  reqaired  for  the  sale  of  real 
estate  of  deceased  persons  to  pay  dehts ;  and  whether  such  sale  would  be  a  nullity  if 
approved  by  the  probate  court.    Gregory  v.  Haynes,  13  Cal.  591. 


(a)  Amended  1861 ;  amended  portions  in  italics. 
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A  will  made  in  Texas,  operating  upon  property  there  iitoated,  miut  be  interpreted 
bj  the  law  of  tliat  State.  To  that  law  reference  must  be  bad  to  determine  the  capac- 
itj  of  the  tOBtator,  the  extent  of  his  power  of  disposition,  and  the  conditions  upon  which 
the  power  of  alienation  vested  in  the  guardian  of  his  children,  appointed  by  the  wiU, 
18  to  be  exercised.    Norris  v.  Harris  et  al.^  15  Cal.  236. 

In  the  absence  of  proof  as  to  the  laws  of  Texas,  the  courts  of  this  State,  in  inter- 
preting a  will  inade  in  that  State,  wiU  presume  its  laws  to  be  in  accordance  with  the 
laws  of  California.    Ibid. 

§  179.  If  the  provision  made  by  the  will,  or  the  estate  appro-     j^  provision 
priated,  be  not  sufficient  to  pay  the  debts  and  expenses  of  admin-   inguffic^ent"* 
istration  and  family  expenses,  such  part  of  the  estate  as  shall  not 
have  been  disposed  of  by  the  will,  if  any,  shall  be  appropriated  for 
that  purpose  according  to  the  provisions  of  this  act. 


Estate  be- 


§  180.  The  estate,  real  and  personal,  given  by  will  to  any  lega- 
tees or  devisees,  shall  be  held  liable  to  the  payment  of  debts,  ex-  ?or  pa/ment^i* 
penses  of  administration,  and  family  expenses,  in  proportion  to  the  ®^  °^****- 
value  or  amount  of  the  several  devises  or  legacies,  except  that 
specific  devises  or  legacies  may  be  exempted,  if  it  shall  appear  to 
the  court  necessary,  to  carry  into  effect  the  intention  of  the  testa- 
tor, if  there  shall  be  other  sufficient  estate. 

See  Sees.  151, 176  and  177,  ante. 

On  failure  of  other  assets,  specific  legatees  must  contribute  proportionably  to  the 
payment  of  the  debts.  Some  having  contributed,  and  others  not,  the  latter  must  ac- 
ooont  with  the  former.    Stiow  v.  Cullum^  1  De  Saussure  S.  C.  542. 

§  181.  When  the  estate  given  by  any  will  has  been  sold  for  the 
payment  of  debts  and  expenses,  all  the  devisees  and  legatees  shall  am^ngYegateMl 
be  liable  to  contribute  according  to  their  respective  interests  to  any  ®^^ 
devisee  or  legatee  from  whom  the  estate  devised  to  him  may  have  been 
taken  for  the  payment  of  debts  or  expenses ;  and  the  probate  court, 
when  distribution  is  made,  shall,  by  decree  for  that  purpose,  settle 
the  amount  of  the  several  liabilities,  and  decree  how  much  each 
person  shall  contribute. 

[Form  No.  209,  Appendix.] 
See  See.  258. 

§  182.  If  a  deceased  person  at  the  time  of  his  death  was  pos-      ^      . 
sessed  of  a  contract  for  the  purchase  of  lands,  his  interest  in  such  ••^  *°  *»"^»- 
land,  and  under  such  contracts,  may  be  sold  on  the  application  of 
his  executor  or  administrator,  in  the  same  manner  as  if  he  had  died 
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•  seized  of  such  land,  and  the  same  proceedings  may  be  had  for  that 
purpose  as  are  prescribed  in  this  chapter  in  respect  to  lands  of  which 
he  died  seized,  except  as  hereinafter  provided. 

Sale  subject  to  §  183.  Such  salc  shall  be  made  subject  to  all  payments  that  may 
thereafter  become  due  on  such  contracts ;  and  if  there  be  any  such 
payments  thereafter  to  become  due,  such  sale  shall  not  be  confirmed 
by  the  probate  judge  until  the  purchasers  shall  execute  a  bond  to 
the  executor  and  [or  ?]  administrator  for  his  benefit  and  indem- 

Bonds  by  pur-  ^^^7^  ^^^  ^^^  ^^^  benefit  and  indemnity  of  the  persons  entitled  to 
ohuer.  (^0  interest  of  the  deceased  in  the  lands  so  contracted  for,  in  double 

the  whole  amount  of  payments  thereafter  to  become  due  on  such 
contract,  with  such  sureties  as  the  probate  judge  ehall  approve. 

[Form  No.  146,  Appendix.] 

§  184.  Such  bond  shall  be  conditioned  that  the  purchaser  will 
make  all  payments  for  such  land  that  shall  become  due  after  the  date 
bond,  etc  of  such  salc,  and  will  fully  indemnify  the  executor  or  administrator, 
and  the  persons  so  entitled,  against  all  demands,  costs,  charges  and 
expenses  by  reason  of  any  covenant  or  agreement  contained  in  such 
contract ;  but  if  there  be  no  payments  thereafter  to  become  due  on 
such  contract,  no  bond  shall  be  required  by  the  purchaser. 

[Form  No.  146,  Appendix.] 

of  coStlSc"*^*  §  185.  Upon  the  confirmation  of  such  sale,  the  executor  or  ad- 
ministrator shall  execute  to  the  purchaser  an  assignment  of  the  coi»> 
tract,  which  assignment  shall  vest  in  the  purchaser,  his  heirs  and 
^^  ^^^  '  assigns,  all  the  right,  title  and  interest  of  the  persons  entitled  to  the 
interest  of  the  deceased  in  the  lands  sold  at  the  time  of  the  sale, 
and  such  purchaser  shall  have  the  same  rights  and  remedies  against 
the  vendor  of  such  land  as  the  deceased  would  have  had  if  he  were 
living. 

§  186.  When  any  sale  is  made  by  an  executor  or  administrator, 
be  paid  at  once  pursuant  to  the  provisions  of  this  chapter,  of  land  subject  to  any 

oat  of  proceeds.  *  ^     ,  .       ,  .  ,  ,  •'  •'- 

mortgage  or  other  lien,  which  is  a  valid  claim  against  the  estate  of 
the  deceased,  the  purchase  money  shall  be  applied,  after  paying 
the  necessary  expenses  of  the  sale,  first  to  the  payment  and  sati»- 
fjBiction  of  the  mo^'tgage,  or  Uen^  and  the  residue  in  course  of  adminisr 


I 
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tration ;  «uch  amplication  of  the  purchase  money  to  the  sati^action 

of  the  mortgage  or  lien  shall  be  made  without  delay;  and  the  ^«w^njJ^/a°g"i°iS' 

shall  remain  subject  to  such  mortgage  or  lien  until  the purchase^^^^^- 

money  shall  have  been  actually  so  applied;  provided^  however,  that 

when  it  shall  be  shown  to  be  necessary,  the  court  may  direct  that 


Amendment  to  Sec.  186. — Passed  April  27th,  1863. 

[Taken  effect  idxty  dayn  after  pHMsage.] 

^  186.  When  any  sale  is  made  bj  an  executor  or  adminUtrator,  pursuant  to 
the  provisions  of  this  chapter,  of  land  subject  to  any  mortgage,  or  other  lien,  which 
is  a  valid  claim  against  the  estate  of  the  deceased,  the  purchase  money  shall  be 
applied,  after  paying  the  necessary  expenses  of  the  sale,  first  to  the  payment  and 
satisfac-tion  of  the  mortgage  or  lien,  and  the  residue  in  course  of  adminutration ; 
such  application  of  the  purchase  money  to  the  satisfaction  of  the  mortgage  or  lien, 
shall  be  made  without  delay,  and  the  land  shall  remain  subject  to  such  mortgage 
or  lien  until  the  purchase  money  shall  have  been  actually  so  applied ;  provided, 
however,  that  when  it  shall  be  shown  to  be  neoessary,  the  Court  may  direct'  that 
sufficient  of  such  purchase  money  may  be  retained  to  meet  such  portion  of  the 
t*  '.  family  allowance  and  charges  and  expenses  of  administratiott  as  may  properly 

lg  be  required  from  the  holder  of  such  claim ;  such  reservation  of  a  portion  of  the 

purchase  money  shall  not  prevent  the  discharge  of  the  mortgage  or  lien ;  and  no 
lien  against  any  estate  shall  be  afiected  by  the  Statute  of  Limitations,  pending  the 
proceedings  for  the  settlement  of  such  estate;  and  provided,  further,  that  said  pur- 
chase money,  or  so  much  thereof  as  may  be  sufficient  to  pay  such  lien  or  liens, 
with  interest,  and  any  lawful  costs  and  charges  thereon,  may  be  paid  into  the  Pro- 
bate Court,  to  be  received  by  the  Clerk  thereof,  whereupon  the  lien  or  liens  upon 
the  lands  shall  cease,  and  the  purchase  money  shall  be  paid  over  by  the  Clerk 
of  the  Court  without  delay,  in  payment  of  the  expenses  of  the  sale  and  in  satis- 
faction of  the  debt  or  debts  upon  which  such  mortgage,  or  other  lien  or  liens,  was 


Sec.  188  J. — In  relation  to  Probate  Sales. — Passed  April  2d,  1866. 
[Statutes  1865-'6,  p.  824.->Took  effect  on  passage.] 
§  1.  Id  all  cases  when  real  estate  has  been  sold  in  this  State  under 
the  order  of  the  Probate  Courts  of  the  several  counties  to  purchasers 
in  good  faith,  for  a  valuable  consideration,  and  defects  of  form,  or 
omissions,  or  errors  exist  in  any  of  the  proceedings,  such  sales  are 
hereby  ratified,  confirmed,  and  made  valid  and  sufficient  in  law  to 
transfer  the  title  of  the  property  sold ;  provided,  however,  that  this 
Act  shall  not  affect  in  any  manner  rights  acquired  prior  to  its  passage, 
by  vendees,  grantees,  or  mortgagees,  who  claim  interests  in  or  liens 
upon  such  property  under  heirs  or  devisees  adversely  to  such  probate 
sales,  nor  to  sanction  in  any  manner  cases  of  actual  fraud. 
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any  real  estate  of  his  testator  or  intestate,  contrary  to  the  provisions 
of  this  chapter,  shall  be  liable  in  doable  the  value  of  the  land  sold, 
as  damages,  to  be  recovered  in  an  action  by  the  person  having  an 
estate  of  inheritance  therein. 

§  190.  No  action  for  the  recovery  of  any  estate,  sold  by  an  ex- 

Lfmitotion  of  ecutor  or  administrator  under  the  provisions  of  this  chapter,  shall 

etc.  'be  maintained  by  any  heir  or  other  person  claiming  under  the 

deceased  testator  or  intestate,  unless  it  be  commenced  within  three 

years  next  after  the  sale. 

§  191.  The  preceding  section  shall  not  apply  to  minors  or  others 
tion*i!ot°to?p^  under  any  legal  disability  to  sue,  at  the  time  when  the  right  of  ao- 
Jto.  ***  ™  ''**"'  tion  shall  first  accrue ;  but  all  such  persons  may  commence  such 
action  at  any  time  within  three  years  after  the  removal  of  the  dis- 
ability. 


Executor,  etc., 


§  192.  Whenever  a  sale  has  been  made  by  an  executor  or  ad- 
to^^retunT  ac-"'*  ministrator,  of  any  property  of  the  estate,  real  or  personal,  it  shall 
"*  *  *  be  his  duty  to  return  to  the  probate  court,  at  its  next  term  there- 
after, an  account  of  sales  verified  by  his  affidavit.  If  ho  neglects 
to  make  such  return,  he  may  be  punished  by  attachment,  or  his 
How  enforced,  letters  may  be  revoked,  one  day's  notice  having  been  first  given 
him,  to  appear  and  show  cause  why  such  attachment  should  not 
issue,  or  such  revocation  should  not  be  made. 

[Form  No.  134,  Appendix.] 

Executor  etc       §  ^^^"  ^^  oxccutor  Or  administrator  shall  directly,  or  indirectly 
chape  p?ope?tyP^^^^®  ^7  property  of  the  estate  he  represented. 

of  estate. 

Where  an  administrator  parcbaBcs  land  at  a  judicial  sale,  made  to  satiaf/  a  claim  in 
favor  of  the  estate  which  he  represents,  and  causes  the  purchase  money  to  be  credited 
on  the  claim,  the  purchase  enures  to  the  benefit  of  the  estate,  and  after  the  close  of  the 
administration,  the  heirs  may  recover  the  land,  notwithstanding  the  administrator  may 
have  accounted  for  the  purchase  money  in  the  final  settlement  of  his  accounts,  and  sold 
the  land  to  a  third  person  having  notice  of  the  facts.    McCoy  v.  Cravford,  9  Texas,  353. 

A  purchase  made  by  an  administrator  at  his  own  sale,  is  fraudulent  in  law,  and  void, 
and  it  is  not  error  so  to  instruct  a  jury.    Hardy  v.  DeLeon,  5  Texas,  212. 

C€ues  bearing  upon  the  matters  treated  of  in  Chapter  VII^  not  noted  under  the  pre- 
ceding tectiona. 

Sales  of  real  estate  must  be  conducted  in  strict  compliance  with  the  law,  and  th« 
records  of  the  proceedings  may  be  offered  to  show  that  the  rules  of  law  have  not  beoo 


Amended  See.  167. — Paued  April  2d,  1866. 

[Statutes  1865-'6,  p.  766,  Seos.  7,  8,  and  9.— Takes  effect  sisty  days  after  passage.] 

§  7.  The  one  hundred  and  sixty-seventh  section  of  the  said  Act  is 
hereby  amended  so  as  to  read  as  follows : 

§  167.  Such  sale  at  public  auction  shall  be  made  in  the  county 
where  the  land  is  situated,  but  when  the  traet  of  land  is  situated  in 
two  or  more  counties,  it  may  be  sold  in  either  of  said  counties.  The 
sale  shall  be  made  between  the  hours  of  nine  o'clock  in  the  morning 
and  the  setting  of  the  sun  on  the  same  day,  and  shall  be  made  on  the 
day  named  in  the  notice  of  sale,  unless  the  sale  shall  be  adjourned  na 


Amended  Sec.  U^.-^-Poiied  April  2rf,  1866. 

[Statutes  1865-'6,  p.  766»-*-Takes  effect  sixty  days  after  passage.] 
8  166.  When  a  sale  is  ordered,  and  is  to  be  made  at  public  auction, 
notice  of  the  time  and  place  of  holding  the  same  shall  be  posted  up  in 
three  of  the  most  public  places  in  the  county  in  which  the  land  is  situ- 
ated, and  shall  be  published  in  a  newspaper,  if  there  be  one  printed  in 
the  same  county,  and  if  there  be  none,  then  in  soch  paper  as  the  Court 
may  direct,  for  three  weeks  successively  next  before  such  sale,  in  which 
notice  the  lands  and  tenements  to  be  sold  shall  be  described  with  com- 
mon certainty. 


to  which  the  return  of  sale  must  be  made,  at  any  time  afler  the  first 
publication  of  the  natioe  and  before  the  making  of  the  sale ;  provided, 
that  if  it  shall  Jbe  shown  that  it  will  be  for  the  best  interest  of  the  estate, 
the  Court  or  Judge  may  by  an  order  shorten  the  time  of  notice,  which 
shall  not,  however,  be  less  than  one  week,  and  may  provide  that  the 
sale  may  be  made  on  or  after  a  day  less  than  fifteen  days,  but  not  less 
than  eight  days  from  the  first  publication  of  the  notice,  in  which  case 
the  notice  of  the  sale  and  the  sale  may  be  made  to  correspond  with 
such  order. 

§'9.  No  such  sale  of  real  estate  at  private  sale  shall  be  confirmed 
by  the  Court,  unless  the  sum  offered  shall  be  at  least  ninety  per  cent, 
of  the  appraised  value  thereof,  nor  unless  such  real  estate  shall  have 
been  appraised  within  one  year  of  the  time  of  such  sale.  If  the  said 
real  estate  has  not  been  so  appraised,  or  if  the  Court  shall  be  satisfied 
that  the  appraisment  is  too  high  or  too  low,  appraisera  shall  be  appoint- 
ed, and  they  shall  make  an  appraisement  thereof  in  the  same  manner 
as  in  case  of  the  appraisement  of  the  inventory ;  and  this  may  be  done 
at  any  time  before  the  sale  or  before  the  confirmation  thereof. 
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*  of  ThomM  Spriggg,  deccMed,  20  Cal.  121     The  nm«-wii„»      j 

ion  1 62  is  in  the  nature  of  an  act^^on     tk.  Proceeding  under  lee- 

»mme„cemen.  and  tre  ord"  TL  uthrT*""  °'  t''  •~'''^*"'  "  *« 


cauae.    Itna. 

Under  a  will  authorizing  "  the  execntuto    •^, 

executor,  who  alone  of  three  appointed,  qualified — was  valid,  without  Bim«v«.^ 
others  renounced  or  refused  to  join.     Wood  v.  SSparkty  1  Dev.  &  Bat.  N.  Carolina,  389. 

An  administrator,  conveying  real  estate  under  the  order  of  the  court,  may  make  the 
deed  to  the  assignee  of  the  original  purchaser.   Ewing  v.  Highy^  7  Ilam.  (part  1st)  198. 

Upon  an  application  by  an  administrator  after  the  tiling  of  an  inventory  for  the  sale 
of  the  real  estate  of  intestate  for  the  payment  of  debts,  the  surrogate  gains  jurisdiction, 
by  the  presentation  of  the  petition,  as  against  all  parties  regularly  brought  into  court. 
Farringion  v.  Kingj  1  Brad.  132. 

And  after  jurisdiction  has  been  thus  obtained  of  the  subject  matter  and  the  parties, 
errors  or  irregularities  in  its  exercise,  cannot  be  impeached  collaterally,  but  only  by 
appeal;  and  after  the  surrogate  has  made  an  order  for  the  sale  of  the  property,  it  will 
be  presumed  that  he  hiid  suilicient  evidence  of  the  facts  necessary  to  be  ascertained, 
before  making  such  judicial  determination.    Ibid. 

The  administrator  having  made  application  for  the  sale  of  real  estate  and  proceedings 
bad,  and  the  order  made,  Jie  cannot  at  his  option  discontinue  proceeduigs ;  but  the  cred- 
itors may  assist  on  his  proceeding,  and  may  apply  to  revive  or  expedite  his  proceedings. 
llnd. 
.  But  see  Sec.  164,  supra. 

Upon  an  application  to  sell  real  estate  of  an  intestate  for  the  payment  of  his  debts, 
equitable  as  well  as  legal  demands  may  be  proved  and  established  against  the  estate. 
Renwick  v.  Renvick^  1  Brad.  234. 

And  see  Campbell  v.  Renwick,  2  Brad.  80;   Treat  v.  Fortune,  2  Brad.  116. 

In  proceedings  to  sell  real  estate  for  the  payment  of  debts,  it  is  competent  for  the 
heirs  or  devisees  to  show  that  the  personal  estate  has  not  been  applied  to  the  payment 
of  the  debts.  But  the  sale  may  be  ordered  by  the  surrogate  upon  satisfactory  evidence 
that  reasonable  diligence  has  been  had,  in  making  such  application,  tikidmore  v.  Ro- 
tnaine,  2  Brad.  122. 

An  executor  will  not  be  required  to  sell  lease-hold  premises,  on  which  the  testator 
built  a  private  vault  in  which  he  was  interred,  before  the  real  estate  can  be  sold  for  the 
{layment  of  the  debts.    Ibid, 

Where  the  resignation  of  an  administrator  has  been  improperly  accepted,  and  the 
acceptance  is  voidable  for  error,  but  not  void ;  the  successor  of  the  administrator  so 
reugning  having  sold  land  under  the  order  of  the  probate  court :  Held^  that  the  pur- 
chaser could  maintain  ejectment  against  a  grantee  of  the  heir ;  as,  whether  the  sale  be 
Toid  or  voidable,  the  purchaser  who  has  paid  the  debts  of  the  estate,  should  have  a  lien 
upon  the  estate,  for  his  purchase  money.    Haynes  v.  Meeks,  10  Cal.  110. 

Where  a  proceeding  of  the  probate  court  is  not  merely  erroneous,  but  void  for  want 
of  jurisdiction,  the  limitation  prescribed,  within  which  it  may  be  revised  and  corrected, 
in  the  district  court,  does  not  apply.     Thorn  v.  The  State,  10  Texas,  295. 

It  may  be  proved  in  a  collateral  proceeding,  that  the  probate  court  had  no  jurisdio- 
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observed.  The  parchawr  at  the  sale,  may  show  by  the  records  of  the  probate  court, 
that  the  sale  was  not  made  according  to  the  statute,  to  establish  a  failure  of  ike  eon- 
eideration  of  the  note^  given  by  him  on  the  sale.  Laughman  v.  Thompsont  6  Smedes 
dt  MazvhaU,  259. 

A  sale  not  made  in  accordance  with  the  statutory  directions,  is  void.  Wiley  v.  White, 
3  Stew.  Sl  Port.  Ala.  355. 

The  sale  being  advertised  for  "  Friday  the  17th,"  whereas  Friday  was  the  IQth,  and 
the  mistake  not  being  corrected  till  the  last  publication,  made  on  the  day  of  the  sale : 
Heldf  that  the  mistake  was  sufficient  to  avoid  the  sale.  Wellman  v.  Lawrence,  15 
HasB.326. 

A  sale  made  twelve  years  after  license  (order  of  sale)  granted,  held  void,  for  that 
cause.    Ibid. 

Under  a  will  authorizing  "  the  executors  "  to  sell  lands,  it  was  held  that  a  sale  by  one 
executor,  who  alone  of  three  appointed,  qualified — was  valid,  without  showing  that  the 
others  renounced  or  refused  to  join.     Wood  v.  Sparks,  1  Dev.  &  Bat.  N.  Carolina,  389. 

An  administrator,  conveying  real  estate  under  the  order  of  the  court,  may  make  the 
deed  to  the  assignee  of  the  original  purchaser.   Etcing  v.  Higby,  7  Ham.  (port  1st)  198. 

Upon  an  application  by  an  administrator  after  the  tiling  of  un  inventory  for  the  sale 
of  the  real  estate  of  intestate  for  the  payment  of  debts,  the  surrogate  gains  jurisdiction, 
by  the  presentation  of  the  petition,  as  against  all  parties  regularly  brought  into  court. 
Farrington  v.  King,  1  Brad.  132. 

And  after  jurisdiction  has  been  thus  obtained  of  the  subject  matter  and  the  parties, 
errors  or  irregularities  in  its  exercise,  cannot  be  impeached  coUaterally,  but  only  by 
appeal ;  and  after  the  surrogate  has  made  an  order  for  the  sale  of  the  property,  it  will 
be  presumed  that  he  had  sufficient  evidence  of  the  facts  necessary  to  be  ascertained, 
before  making  such  judicial  determination.    Ibid. 

The  administrator  having  made  application  for  the  sale  of  real  estate  and  proceedings 
had,  and  the  order  made,  Jbe  cannot  at  his  option  discontinue  proceedings ;  but  the  cred- 
itors may  assist  on  his  proceeding,  and  may  apply  to  revive  or  expedite  his  proceedings. 
llnd. 
.  But  see  Sec.  164,  supra. 

Upon  an  application  to  sell  real  estate  of  an  intestate  for  the  payment  of  his  debts, 
equitable  as  well  as  legal  demands  may  be  proved  and  established  agamst  the  estate. 
Renwick  v.  Renwick,  1  Brad.  234. 

And  see  Campbell  v.  Renwick,  2  Brad.  80;   7'reat  v.  Fortune,  2  Brad.  116. 

In  proceedings  to  Bell  real  estate  for  the  payment  of  debts,  it  is  competent  for  the 
heirs  or  devisees  to  show  that  the  personal  estate  has  not  been  applied  to  the  payment 
of  the  debts.  But  the  sale  may  be  ordered  by  the  surrogate  upon  satisfactory  evidence 
that  reasonable  diligence  has  been  had,  in  making  such  application.  Skidmore  v.  Ro- 
maine,  2  Brad.  122. 

An  executor  will  not  be  required  to  sell  lease-hold  premises,  on  which  the  testator 
built  a  private  vault  in  which  he  was  interred,  before  the  real  estate  can  be  sold  for  the 
payment  of  the  debts.    Ibid. 

Where  the  resignation  of  an  administrator  has  been  improperly  accepted,  and  the 
aoceptance  is  voidable  for  error,  but  not  void ;  the  successor  of  the  administrator  so 
resigning  having  sold  land  under  the  order  of  the  probate  court :  Held,  that  the  pur- 
chaser could  maintain  ejectment  against  a  grantee  of  the  heir ;  as,  whether  the  sale  be 
void  or  voidable,  the  purchaser  who  has  paid  the  debts  of  the  estate,  should  have  a  lien 
upon  the  estate,  for  his  purchase  money.    Haynes  v.  Meeks,  10  Cal.  IJO. 

Where  a  proceeding  of  the  probate  court  is  not  merely  erroneous,  but  void  for  want 
of  jurisdiction,  the  limitation  prescribed,  within  which  it  may  be  revised  and  corrected, 
in  the  district  court,  does  not  apply.     Thorn  v.  The  State,  10  Texas,  295. 

It  may  be  proved  in  a  collateral  proceeding,  that  the  probate  court  had  no  jurisdio- 
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tion ;  for  example,  that  the  penon  was  not  dead,  or  that  the  estate  had  been  foQy 
administered  and  closed ;  bat  not  that  the  ooart  acted  irregularly  or  erroneoiisljr,  upon 
a  sabjeet  matter  properly  within  its  cognizance.    Fisk  v.  Norvelt  9  Texas,  13. 

It  does  not  appear  to  have  been  necessary  by  the  Spanish  law  to  make  heirs  parties 
in  order  to  divest  the  interest  of  an  estate.    Keyan$  v.  Alleorn,  9  Texas,  25. 

Fraudulent  representations  made  by  an  administrator  at  the  sale  of  property  of  the 
estate,  respecting  the  character  and  soundness  of  the  property,  by  which  the  porchaser 
is  misled,  entitle  the  latter  to  a  rescission  of  the  contract,  or  an  abatement  of  the  (vioe 
contracted  to  be  paid.    Ibid. 

When  an  administrator's  sale  is  invalid  and  the  administrator  has  settled  hia  final 
account  and  been  discharged,  the  heir  and  not  an  administraUH*  de  bonis  non  is  the 
proper  penon  to  take  advantage  of  the  invalidity.    Hari  v.  Hortony  12  Texas,  235. 

Nor  is  it  necessary  to  consider  the  cases  in  which  the  acts  of  an  administrator,  thoo^ 
under  a  void  grant,  if  done  in  the  due  course  of  administration,  shall  not  be  void.  Soeh, 
for  instance,  as  the  sale  of  property  in  payment  of  funeral  expenses,  debts,  etc.  There 
an  administrator  or  executor  being  compelled  to  pay,  the  sale  shall  be  indefeasible. 
Ibid. 

When  an  administratrix  petitioned  the  probate  court  in  1840,  for  an  order  of  sale  of 
certain  real  estate,  on  the  ground  alone  that  there  would  be  a  g^reat  deal  of  litigatioD 
and  expense  necessary  in  order  to  recover  it  for  the  estate,  and  the  order  was  granted 
accordingly,  it  was  held  that  the  petition  gave  the  court  jurisdiction,  and  that  the  sale 
could  not  be  attacked  collaterally.    Poor  v.  Boyee^  12  Texas,  440. 

When  tlie  fiduciary  character  of  one  acting  as  administratcH*  is  recognized  by  the 
probate  court  as  between  the  hein  and  creditors,  and  those  dealing  with  the  acting 
administrator,  his  authority  cannot  be  called  in  question  collaterally  for  the  purpose  of 
invalidating  his  lawful  acts  done  in  the  due  course  of  administration.  And,  therefore, 
if  he  alienates  property  of  the  estate  by  order  of  the  probate  court  and  in  the  manner 
prescribed  by  law,  though  his  appointment  be  not  regular  and  legal,  the  title  of  the 
bona  fide  purchaser  wiU  be  good  and  undefeasible.    Ibid. 

The  order  of  the  probate  court  for  the  sale  of  the  real  estate  of  a  deceased  person, 
is  a  judgment  in  rem^  and  being  the  judgment  of  a  court  of  competent  jurisdiction,  upon 
a  subject  within  the  scope  of  its  legitimate  powers,  imports  a  necessity  for  the  sale,  and 
cannot  be  attacked  and  held  for  nanght  collaterally,  upon  the  ground  that  the  coort 
erroneoaely  exercised  its  powers.    Rogers  v.  Wilson^  13  Ark.  507. 

Nor  can  the  proceedings  and  sale  under  such  judgment  or  order,  when  reported  to, 
and  confirmed  by  the  probate  court  be  impeached  collaterally ;  nor  the  title  called  in 
question /or  any  omission  in  obtaining  the  order  of  sale  or  other  irregularity.  Sturdy 
V.  Jaeofoayy  12  Ark.  499. 

When  the  application  of  administrators  for  order  of  sale  was  not  verified  as  required, 
guardians  were  not  appointed  for  infant  hein,  and  the  administrators  report  of  sale 
omitted  to  show  the  price  at  which  the  land  sold  :  Heldy  that  none  of  these  omisaons 
affected  the  title  of  the  purchaser.    Coon  v.  Fry^  6  Mich.  506. 

But  in  some  of  the  other  States,  the  courts  have  laid  down  a  more  rigid  rule,  in  re- 
gard to  the  in'egularities  which  will  affect  the  validity  of  probate  salea  In  Missianppi 
the  supreme  court  has  repeatedly  laid  down  the  doctrine  that  a  strict  compliance  wiik 
the  statute  authorizing  ike  probate  court  to  order  a  sale  of  lands  of  a  deceased  per- 
son's estate  must  be  shown,  to  render  such  an  order  and  the  sale  under  it  valid.  Cur- 
rie  V.  Stewart^  27  Miss.  52. 

In  that  case  it  was  held  that  the  failure  of  the  administrator  to  execute  the  bond  for 
the  application  of  the  proceeds  of  the  sale  rendered  the  sale  void.    Ibid. 

The  mere  failure  of  an  administrator  to  return  a  sale  within  the  time  prescribed  by 
statute,  where  no  injury  to  estate  or  purchaser  appears  to  have  resulted  from  the  delay, 
is  not  good  ground  for  setting  aside  the  sale.    Brown  v.  Hobbs,  19  Texas,  167. 
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In  matten  that  do  not  go  to  the  jarisdiction,  the  parcfaafier  at  administrator' s  sale  is 
not  bound  to  look  beyond  the  decree  of  the  court.    Ibid. 

Where  the  Taliditj  of  the  sale  was  attacked  on  the  ground  that  it  did  not  appear 
that  the  term  of  the  administrator  was  continued  down  to  the  period  oj  the  sale :  Held, 
that  the  absence  in  the  record,  of  any  evidence  of  the  extension  by  the  court  of  the 
term  of  the  administrator  did  not  inva^date  the  ^tle  of  the  purchaser.  Soye  v.  McAl- 
lister, ISTexas,  80. 

The  legal  propriety,  the  policy  and  necessity  of  upholding  the  titles  of  fair  purchasers 
st  probate  sales  are  strongly  Insisted  upon,  and  maintained  upon  principal  and  authority 
in  the  case  of  Tkteker  v.  Harris^  (13  Ga.  1)  in  which  'Case  is  a  very  learned  and  elab- 
onite  o]jinion  by  Judge  liumpkin. 

Upon  an  appfication  to  sell  the  real  estate  of  a  deceased  person  for  the  payment  of 
his  debts,  If  it  appear  that  the  title  to  the  lands  sought  to  be  acid  is  controverted, 
and  that  by  reason  of  such  claim  a  sale  will  be  made  under  disadvantageous  circum- 
citanoes,  it  is  proper  to  stay  further  proceedings  until  the  parties  have  had  an  opportu- 
nity of  determining  the  title  in  a  court  of  competent  jurisdiction.  Hewett  v.  Hewett,  3 
Brad.  265. 

The  surrogate  has  no  authority  in  such  a  case  to  pass  upon  the  question  of  title  when 
the  lands  were  prima  facie  vested  in  the  deceased ;  and  if  the  creditors  insist  upon 
fle|ling  all  the  interest  of  the  deceased  after  proper  time  allowed  for  instituting  a  suU 
to  determine  the  title  in  anoiher  court,  the  sale  will  be  ordered.    Ibid. 

H 


\ 


CHAPTER    VIII. 

OF  THE  POWERS  AND  DUTIES  OF  THE  EXECUTOB  AKD  ADMINISTBA- 
TOR,  AND   OF  THE  MANAGEMENT  OF  THE  ESTATE. 

SOUK  AUTHORITICS  UPON  TBI  OCHCRAL  8UBJXCT,  NOT  HOTCD  UHSXR  TBI  PARTIC- 
ULAR SCCTIOlfS,    WILL  BX   FOUND   AT  THC  XND  OF  TBI  CBAPTXR. 

Executor  or       ^  ^^^'  '^^  e:^ecutor  or  administrator  shall  take  into  his  posses- 

to SkJpwISr.  ^^^^  ^  *^®  estate  of  the  deceased,  real  and  personal,  and  shall  col- 

'***"•  lect  all  debts  due  to  the  deceased.     For  the  purpose  of  bringing 

euits  to  quiet  tide^  or  for  partition  of  mch  eatatCy  the  possession  of 

the  executors  or  administrators  shall  be  deemed  the  possession  of 

sniu  to  qviet  ^  A^^^  ^  demsees.    Such  possession  by  the  heirs  or  devisees  shall 

titlon'  ^''^  ^^'be  subject y  however y  to  the  possession  of  the  executor  or  adminietra- 

tor  for  all  other  purposes,     (a.) 

See  Sec.  47,  anUf  as  to  eifect  of  acts  of  one  or  more  of  seyeral  execntoiB  or  admin- 
istrators. 
Compare  Sec.  114,  tuprOf  and  cases  cited. 

"  At  common  law,  the  real  estate  of  the  intestate  vested  in  the  heir  and  the  personal 
estate  in  the  administrator.  But  onder  onr  system  the  tme  theory  would  seem  to  he, 
that  both  the  real  and  personal  estate  of  the  intestate  vest  in  the  heir,  subject  to  the 
lien  of  the  administrator  for  the  payment  of  debts  and  the  expenses  of  adminiBtration, 
and  with  the  right  in  the  administrator  of  present  possession." 

See  opinion  in  Beckett  et  al.  y.  Sdover^  7  Cal.  215;  also  Harwood  v.  Marye,  8 
Cal.  580. 

An  executor  has  no  authority  until  the  will  is  proved.   Tucker  v.  Stark*,  Brayt  99. 

The  acts  and  admissions  of  one  of  several  administrators,  which  amount  to  an  estq>- 
pel  against  him,  bind  the  whole.    Pouder  v.  Mosely,  2  Flor.  207. 

When  the  survey  of  a  private  land  claim  is  made  by  the  United  States  before  the 
death  of  the  deceased,  and  patent  is  executed  after  bis  death,  it  is  to  be  regarded  as  if 
it  had  received  the  signature  of  the  President  at  the  completion  of  the  segregation  of 
the  bind.     Waterman  v.  Smith,  13  Cal  373.  ' 


{a)  Amended  1861 ;  amended  portions  in  italics. 
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Where  an  equitable  aarignment  of  oertain  funds  in  tnut  for  the  payment  of  certain 
debts,  before  the  death  of  the  testator  or  intestate  vests  the  funds  for  the  purposes  of 
the  tnist,  and  they  come  into  the  hands  of  the  administrator,  they  are  not  general  assets 
for  the  benefit  of  the  creditors  at  large,  but  are  subject  in  his  hands  to  the  same  trust 
which  attached  before  the  decease  of  the  intestate.    Pierce  y.  Robinaonj  13  Cal.  116. 

The  sole  executor  who  qualified,  took  all  the  powers  conferred  upon  the  three  nomi- 
nated in  the  will,  in  the  capacity  of  trustees  as  well  as  executors.  Legett  y.  Hunter^ 
19  New  York,  445. 

The  supreme  court  could  confer  all  the  powers  of  the  original  upon  a  substituted  trus- 
tee, and  could  exercise  such  jurisdiction  as  weU  in  action  instituted  for  that  purpose  as 
npon  petition.    Ibid. 

The  omission  of  an  administrator  to  inventory  a  claim,  or  other  interest  of  decedent, 
will  not  operate  to  forfeit  the  rights  of  heirs.     Stewart  y.  Chadtoiekt  9  Iowa,  463. 

An  administrator's  letters  are  not  abated  by  his  removal  from  the  State.  Brovn  v. 
Strickland,  28  Ga.  387. 

Co^xecntors  have  a  joint  and  entire  authority  over  the  assets,  and  the  act  of  any  one 
ia  deemed  the  act  of  aU.     Wilkeraon  v.  Woosier,  38  Qa.  568. 

An  executor  retaining  moneys  unnecessarily  in  his  hands  which  he  might  have  made 
productive,  will  be  charged  with  interest.    Stock  v.  Stock,  1  DeSaussure,  191. 

Where  an  administrator  cannot  or  will  not  act  for  the  protection  and  preservation  of 
the  estate,  creditors,  distributees  and  other  eestuis  que  trust  have  a  right  to  act  in  the 
behalf  and  for  the  protection  of  their  eventual  interests,  and  such  rights  are  the  proper 
Bubjects  of  judicial  cognizance.     Grain  v.  Crain,  17  Texas,  80. 

A  foreign  administrator,  though  having  no  authority  as  such  to  coerce  the  collection 
of  assets  in  this  State,  is  equally  accountable  to  the  tribunal  appointing  him  when  they 
are  voluntarily  paid  or  delivered  to  him  here,  as  if  they  were  collected  within  its  juris- 
diction.   Partofu  V.  Lyman,  20  New  York,  103. 

An  executor  appointed  in  Connecticut,  receiving  payment  without  suit  from  debtors 
of  the  decedent  within  this  State,  may  account  therefor  to  the  probate  courts  of  Con- 
necticut, and  the  fact  that  he  subsequently  takes  out  letters  of  administration  in  this 
State,  does  not  make  him  liable  to  account  here  for  such  assets  in  the  course  of  adminis- 
tration under  the  orders  of  the  foreign  tribunal.    Ibid. 

Whether  the  courts  of  this  State  are  to  decree  distribution  of  the  assets  collected 
here  under  an  ancillary  administration  granted  by  them,  or  to  remit  the  disposition 
thereof  to  the  court  of  the  testator's  domidl,  is  not  a  question  of  jurisdiction,  but  of 
judicial  discretion  under  the  circumstances  of  the  particular  case.    Ibid. 

§  195.  Actions  for  the  recovery  of  any  property,  real  or  per- 
sonal, or  for  the  possession  thereof,  and  all  actions  founded  upon  and  against  ex- 
contracts,  may  be  maintained  by  and  agamst  executors  and  admin- when  main-    \ 
istrators,  in  all  cases  in  which  the  same  might  have  been  maintsdned 
by  or  against  their  respective  testators  or  intestates. 

See  Sec.  131,  and  cases  noted. 

As  to  actions  against  executors  and  administrators,  see  Sees.  136  to  144,  inclusive ; 
Sec.  300,  and  cases  noted  at  the  end  of  this  chapter. 

Actions  against  an  estate  cannot  be  sustained  until  the  appointment  of  an  administra- 
tor, and  the  complaint  must  show  a  presentation  to  him  for  payment.  Harwood  v. 
Marye  ei  ah,  8  Cal.  580. 

The  administrator,  being  entitled  to  the  possession  of  the  real  property,  must  be  made 
a  party  to  all  suits  affecting  it.   And  in  an  action  to  foreclose  a  mortgage,  the  complaint 


Actions  by 
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setting  ont  the  note  and  mortgage  sned  on,  and  alleging  that  Smith,  one  of  the  mort- 
gagora,  was  dead,  the  administrator  of  Smith  not  being  made  a  party,  and  it  not 
appearing  that  any  administrator  had  been  appointed :  Hdd^  that  the  complaint  was 
defective  for  want  of  proper  parties.    Ibid. 

Mortgages  and  liens  of  record  form  no  exception  to  the  mle  requiring  a  presentation 
of  the  claim  to  the  administrator,  etc.,  before  suit  brought.  Elliten  t.  Halleck,  6 
Cal.  386. 

But  see  Cole  v.  Robertton^  noted  onder  Sec.  131,  ante. 

Where  a  fraudulent  gift  or  deed  has  not  been  consummated  by  delivery  to  the  donee 
in  the  life-time  of  the  donor,  but  the  latter  dies  in  possession  and  there  is  probate  or 
grant  of  administraUon  before  the  donee  takes  possession,  such  property  is  assets  in  the 
hands  of  the  administrator,  and  he  may  maintain  an  action  for  its  recovery.  Hunt  v. 
Buttencortk,  21  Texas,  133. 

The  general  question  of  the  right  of  an  administrator  to  impeach  for  fraud  the  deed 
of  his  insolvent  intestate,  left  open.    Ibid. 

It  would  seem  that  where  the  obtaining  of  letters  of  administration  is  part  of  a  fraud- 
ulent scheme  to  direct  the  property  of  an  estate  from  its  proper  destination,  suit  may 
be  commenced  by  the  real  parties  in  interest  in  the  district  court,  to  arrest  the  adminis- 
tration and  recover  the  property.     Sevier  v.  Teal^  16  Texas,  371. 

A  judgment  against  an  administrator,  though  in  the  form  of  a  common  money  judg- 
ment by  default,  is  valid — its  only  effect  being  to  establish  the  validity  of  the  claim. 
Chase  V.  Swain  ei  al.  Adm*r9.,  9  Cal.  130. 

A  judgment  by  default  may  as  well  be  taken  against  an  administrator  as  any  other 
party.    Ibid. 

Executors  and  administrators  are  individually  responsible  for  costs  recovered  against 
them  in  every  case ;  but  they  shall  be  allowed  them  in  their  administration  accounts, 
except  when  it  appears  thtft  the  action  has  been  prosecuted  or  resisted  without  just 
cause.    Hicox  AdmW.  v.  Qraham^  6  Cal.  167. 

Where  an  administrator  is  sued  in  equity  by  the  people  to  compel  him  to  pay  over  to 
county  treasurer,  money  collected  by  the  intestate  as  tax  collector:  Held^  that  he  occu- 
pied the  position  of  one  who  takes  possession,  without  authority,  of  property  belong- 
ing to  another,  and  that  he  may  be  treated  as  a  trustee  ^'<26  wn  tori."  People  v. 
Houghtaling^  7  Cal.  348. 

Though  the  defendant  in  such  an  action  be  described  in  the  caption  of  the  complaint 
as  administrator,  yet  the  facts  show  that  it  is  not  sought  to  charge  him  as  administrator, 
and  no  relief  is  sought  against  the  estate :  Held^  that  the  objection  that  he  is  sued  in 
his  representative  capacity  is  untenable.    Ibid. 

A  decree  reciting  that  "  this  action  having  been  continued  in  consequence  of  the 
death  of  the  plaintiff,  by  his  executor,  Samuel  Webb,  and  the  jury  having  found  a  ver- 
dict for  the  plaintiff,  it  is  now  ordered,"  etc.,  clearly  shows  the  suggestion  of  the  death 
of  the  original  plaintiff,  and  a  continuance  of  the  cause  or  a  revival  of  it  in  the  name 
of  the  executor ;  at  all  events,  any  irregularity  in  this  respect  cannot  be  attacked  col- 
laterally.   Gregory  v.  Hay  net  ^  13  Cal.  591. 

Pleadings  in  justices'  courts  are  not  held  to  much  strictness.  Where  plaintiff  avers 
he  is  administrator  in  fact  of  the  intestate,  and  this  is  not  denied  in  the  answer,  no 
further  proof  of  plaintiff's  right  to  sue  is  requisite.  Liening^  Pub.  Adm'r.  v.  Gould^ 
13  Cal.  598. 

In  this  State  all  property  of  the  deceased,  real  and  personal,  remains  in  the  possession 
of  Uic  administrator  until  administration  of  the  estate  is  had,  or  a  decree  of  distribu- 
tion is  made  by  the  probate  court  The  administrator  until  then,  is  the  proper  party 
plaintiff  in  a  suit  to  quiet  title  to  the  estate.     Curtisj  Adm'r.  v.  Suiter^  15  Cal.  259. 

An  administrator,  by  our  statute,  being  entitled  to  possession  of  the  real  estate  of 
the  deceased,  may  maintain  ejectment.  Curtis,  Adm'r  of  Smith  y.  Herriek  et  al.,  14 
Cal.  117. 
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Where  the  complaint  avera  title  as  administrator,  a  default  admits  it.    Ibid, 

Possession  of  land  at  the  death  of  a  party  gives  prima  facie  title  to  his  heirs,  or  rep- 
resentatives.   Gregory  v.  McPheraoUy  13  Cal.  562. 

The  right  of  enjoyment  of  possession  to  public  lands  may  descend  among  the  effects 
of  a  deceased  person  to  the  executor  or  administrator,  and  the  right  of  the  deceased  be 
eonveyed  by  a  regular  sale  to  another.    Orover  v.  Havley^  5  Cal.  485. 

In  this  State,  all  the  property,  both  real  and  personal,  belonging  to  the  estate  of  a 
deceased  person,  goes  into  the  possession  of  the  administrator,  who  is  therefore  a  nec- 
essary party  to  all  suits  affecting  it.     Hartoood  v.  Mar  ye  et  al.^  8  Cal.  580. 

Joint  executors  are  "joint  contractors,"  as  it  concerns  contract  of  their  testator,  and 
therefore,  service  on  a  part  and  a  return  of  *'  not  found"  as  to  the  rest  is  BuiBcient. 
Wyun  V.  Booker,  26  Qa.  553. 

When  an  administrator  gives  his  own  note  in  payment  of  a  debt  of  intestate,  the 
estate  would  not  thereby  be  released  unless  such  was  the  express  agreement  of  par« 
ties,  even  when  the  administrator  has  settled  and  given  himself  credit  in  his  account 
for  the  debt :  Held,  that  in  such  case  the  creditor  may  at  his  election  hold  the  executor 
personally  liable,  or  proceed  by  bill  against  the  estate.    Wood*  v.  Ridley ,  27  Miss.  119. 

The  administrator  cannot  enlarge  any  contract  entered  into  by  the  intestate,  nor  can 
he  waive  any  defense  to  which  he  is  entitled  by  law.    Ibid. 

A  person  who  loans  money  to  the  representative  of  a  deceased  person  on  pretense 
that  it  is  to  pay  debts  of  estate,  acquires  no  right  against  estate,  either  in  law  or  equity, 
unless  the  money  has  in  fact  been  applied  to  the  payment  of  debts/or  vhieh  the  estate 
was  justly  and  legally  bound  .•  Heldy  that  in  such  case  the  creditor  of  the  administra- 
tor will  be  permitted  to  take  the  place,  and  be  subrogated  to  the  rights  of  the  adminis- 
trator ;  but  it  should  be  strictly  proven  that  the  money  advanced  had  been  applied 
beneficially,  and  in  payment  of  the  debts  of  the  estate.    Ibid. 

An  administrator  de  bonis  non  can  maintain  a  suit  against  the  former  administrator 
and  the  sureties  on  his  bond,  for  the  value  of  assets  which  came  to  the  hands  of  such 
former  administrator,  and  which  he  converted  to  his  own  use  and  failed  to  account  for. 
MarUl  V.  Martel,  17  Texas,  391. 

The  sureties  of  an  administrator  are  liable  for  his  failure  to  deliver  over  to  his  suc- 
cessor on  demand,  property  shown  to  be  in  his  possession,  and  not  accounted  for  after 
the  date  of  his  bond  as  administrator.    Baldvin  v.  Dearborn,  21  Texas,  446. 

Where  there  are  mutual  debts  between  two  individuals  and  one  dies,  the  survivor  is 
entitled  to  plead  his  claim  as  a  set-off  to  an  action  brought  by  the  administrator  on  the 
claim  due  the  deceased ;  and  in  such  a  case  it  is  not  necessary  that  the  set-off  should 
have  been  presented  to  the  administrator  and  refused.  Smalley  v.  Trammel,  11 
Texas,  10. 

A  suit  against  a  defendant  in  his  individual  capacity,  cannot  in  any  way  affect  the 
rights  of  those  interested  in  an  estate  of  which  such  defendant  may  at  the  time  be 
administrator.    DeWitt  v.  Miller,  9  Texas,  239. 

Where  assets  have  been  fraudulently  alienated  by  an  administrator,  in  collusion 
with  the  vendee,  they  may  be  pursued  by  an  administrator  de  bonis  non ;  and  the  fact 
that  a  judgment  has  intervened,  if  obtained  through  fraud,  cannot  affect  the  principle 
or  vary  the  rights  of  the  parties.    Ibid. 

An  estate  can  neither  be  charged,  nor  can  it  charge  others,  by  means  of  the  illegal 
or  fraudulent  acts  of  its  legal  representatives.    Crayton  v.  Munger,  9  Texas,  285. 

Although  the  administrator  of  an  estate  cannot  bind  the  estate  by  bis  warranty, 
{Lynch  V.  Baxter,  4  Tex.  431)  or  render  it  responsible  in  damages  for  frauds  or  torts, 
committed  by  bim,  yet  in  his  dealings  w^ith  third  persons  in  respect  to  the  estate,  he  is 
bound  to  act  fair  and  not  fraudulently ;  and  the  estate  which  he  represents  cannot  be 
permitted  to  derive  any  unjust  or  unconscientious  advantage  from  his  unauthorized 
fraudulent  conduct.    Able  r.  Chandler,  12  Texas,  88. 
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An  attorney  at  law  can  maintain  an  action  against  an  administrator  in  his  represent- 
atiye  capacity,  upon  a  reasonable  contract  for  professional  services  in  a  case  where 
sach  services  were  necessary.    Portis  v.  Colty  11  Texas,  157. 

It  seems  that  the  only  action  which  an  administrator  de  bonit  non  can  have  against 
a  former  administrator,  is  on  the  bond ;  not  for  maladministration  or  a  devcuiavU,  hot 
to  recover  any  amount  that  is  shown  to  be  dae  by  the*  settlement  of  snch  former 
administrator's  final  account    Murphy  v.  Menard^  11  Texas,  673. 

A  jadgment  against  an  administrator  in  another  State  famishes  no  right  of  action 
against  an  administrator  or  heirs  in  this  State,  to  affect  property  which  was  not  assets 
in  snch  other  State ;  and  it  makes  no  difference  that  the  testator  or  intestate  had  resided 
in  such  other  State  when  the  snit  was  commenced,  and  had  been  there  duly  served 
with  process.    Jonet  v.  JoneM^  15  Texas,  463. 

See  this  case  in  confirmation  of  the  case  of  Poor  v.  Boyee^  12  Texas,  440,  on  the 
point  that  under  former  laws  for  the  extension  of  administrations,  third  persons  weie 
not  required  to  look  further  than  to  see  that  a  person  once  duly  invested  with  the  pow- 
ers of  administrator  continued  to  act  with  the  sanction  of  the  probate  court.  BarUeit 
V.  Cocke,  15  Texas,  471. 

§  196.  Executors  and  admimstrators  may  midntain  actions  against 
executor,  etc..  anj  porson  who  shall  have  wasted,  destroyed,  taken,  or  carried 
away,  or  converted  to  his  own  use,  the  goods  of  their  testator  or 
intestate  in  his  lifetime.     They  may  also  maintain  actions  for  tres- 
pass committed  on  the  real  estate  of  the  deceased  in  his  lifetime. 

A  complaint  in  replevin  by  an  executor  should  show  the  death  of  the  testator,  his 
leaving  a  will,  the  appointment  therein  of  the  plaintiff  as  executor,  the  probate  of  the 
will,  the  issuance  of  letters  testamentary  thereon  to  the  plaintiffs,  and  their  qualifica- 
tion and  entry  upon  the  discharge  of  their  duties  as  executors.  HatlecJc  v.  Mixer,  16 
Cal.  575. 

The  executors  had  the  right  to  institute  the  action  under  the  general  authority  con- 
ferred upon  them  by  the  statute.  No  special  authorization  firom  the  probate  court  is 
r^uisite  in  such  cases.    Ilnd. 

In  actions  upon  joint  and  several  contracts  or  obligationB,  an  administrator  cannot  be 
joined  with  the  survivor,  because  the  one  is  joined  de  bonit  iettatorU  and  the  other  de 
honiB  propriis.    May  v.  Hanson,  6  Cal.  6452. 

The  power  of  the  probate  judge  to  remove  in  his  discretion  an  administrator  for  any 
of  the  causes  named  in  the  statute  will  not  be  interfered  with  by  the  appellate  court, 
unless  it  should  be  clearly  shown  that  there  has  been  a  gross  abuse  of  discretion. 
Deck's  Estate  v.  Gherke,  6  Cal.  666. 

§  197.  Any  person,  or  his  personal  representatives,  shall  have 

an  action  against  the  executor  or  administrator  of  any  testator  or 

Action  fbr  intestate  who  in  his  lifetime  shall  have  wasted,  destroyed,  taken,  or 

waste  and  trss» 

psn  of  testotor.  carried  away,  or  conveyed  to  his  own  use,  the  goods  or  chattels  of 
any  such  person,  or  committed  any  trespass  on  the  real  estate  of 
such  person. 

An  executor  is  liable  for  the  acts  of  his  co^xecutor  which  were  by  agreement  of  the 


,  count. 


CHAP.   Vin.  POWERS   OP  EXECUTORS,  ETC.  123 

two  done  by  the  latter  in  the  joint  names  of  both,  and  on  their  joint  account.  FonU 
T.  Norton,  7  Ga.  350.  1 

An  executor  is  liable  for  a  miaapplication  of  the  trust  lands  made  by  his  oodzecotori 
if  by  the  exercise  of  reasonable  diligence  he  could  have  prevented  it.    Ibid. 

He  is  bound  to  take  notice  of  an  account  rendered  in  probate  court  by  his  eofixecu> 
tar,  and  is  chargeable  inrith  a  biowledge  of  the  misapplication  of  the  trust  funds  there- 
in disclosed.    Ibid. 

§  198.  When  there  was  any  partnership  existing  between  the 
testator  or  intestate,  at  the  time  of  his  death,  and  any  other  person,       where  de- 
the  snrviying  partner  shall  have  the  right  to  continue  in  possession  ^^  in jereM  hi 
of  the  effects  of  the  partnership,  and  to  settle  its  business ;  but  the  *  ^^  °^"  *  '** 
interest  of  the  deceased  shall  be  included  in  the  inventory,  and  ap- 
praised as  other  property.     The  surviving  partner  shall  proceed  to 
settle  the  affairs  of  the  partnership  without  delay,  and  shall  account 
with  the  executor  or  administrator,  and  pay  over  such  balances  as 
may  from  time  to  time  be  payable  to  him  in  right  of  his  testator  or 
mtestate.    Upon  the  application  of  the  executor  or  administrator,  p^^^^J^/j'^g^ 
the  probate  judge  may,  whenever  it  may  appear  necessary,  order' 
the  surviving  partner  to  render  an  account,  and  in  case  of  neglect 
or  refusal,  may,  after  notice,  compel  it  by  attachment.     And  the 
executors  or  administrators  may  maintain  against  him  any  action 
which  his  testator  or  intestate  could  have  maintained. 

[Forms  Nos.  147  to  155,  Appendix.] 
See  ntomton-v.  Thotiuony  noted  ante,  p.  75. 
See  Sees.  52  and  107,  ante. 

When  a  partnership  was  formed  in  Missouri,  and  comprehended  as  well  transactions 
in  that  State  as  in  this,  a  full  settlement  should  involve  and  include  as  well  transactions 
there  as  here.  The  administrator  of  the  deceased  partner,  therefore,  is  not  entitled  to 
a  decree,  irrespective  of  the  firm  debts  there,  and  the  survivors  would  seem  to  be  enti- 
tled to  retain  in  their  own  hands  money  or  assets  sufficient  to  pay  this  indebtedness, 
whether  due  in  Missouri  or  on  contracts  made  there  or  here.  Origgt,  Adm*r,  v.  Clark , 
April  Term,  1861. 

A  surviving  partner  has,  under  the  statute  of  May,  1850,  regulating  the  settlement 
of  the  estates  of  deceased  persons.  Sec.  198,  the  exclusive  right  of  possession,  and  the 
absolute  power  of  disposition  of  the  assets  of  the  partnership.  Allen  v.  Hillf  16 
Cal.  113. 

A  surviving  partner  has  a  right  to  vote,  at  an  election  for  officers  of  a  corporation 
formed  under  the  general  incorporation  act  of  this  State  of  1853,  the  stock  in  his  hands 
as  assets  of  the  partnership — ^the  business  of  the  firm  being  unsettled.    Ibid. 

The  fact  that  a  portion  of  the  stock  voted  by  such  surviving  partner  stood  upon  the 
books  of  the  corporation  at  the  time  of  the  election  in  the  name  of  the  deceased  part- 
ner alone  does  not  affect  the  right  to  vote  if  in  iiact  the  stock  belonged  to  the  partner- 
ship.   Ibid, 

A  surviving  partner  being  entitled  to  the  possession  and  control  of  the  partnership 
effects,  can  proceed  directly  in  the  district  court  to  obtain  the  control,  and  to  have  a 
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partition  of  the  real  ettate  belonging  to  the  partnership,  bnt  rtanding  in  the  name  of 
his  deceased  partner.    Gray  t.  Palmer  et  al.,  9  Cal.  616. 

The  proviso  in  the  fifty-seoond  section  of  the  act  to  regulate  the  settlement  of  the 
estates  of  deceased  persons,  as  amended  hj  the  act  of  April  23d,  18S5,  extends  to  ail 
the  classes  of  persons  designated  in  the  section,  and  is  not  limited  to  persons  embraced 
within  the  tenth  class ;  and  a  surviying  partner,  thoogfa  a  brother,  where  the  partner- 
ship existed  at  the  time  of  the  death  of  the  intestate,  cannot  be  administrator  of  the 
estate.    Cornell  v.  Gallagher,  16  Cal.  367. 

If  a  surviving  copartner  wastes  the  funds,  the  court  would  upon  a  proper  application 
protect  the  estate  of  the  deceased  partner  by  obliging  the  survivor  to  give  security,  or 
vrill  appoint  a  receiver.  And  the  acts  and  assumptions  of  the  surviving  partner  as  to 
the  ai&irs  of  the  copartnership  wfll  bind  the  other  partner's  estate,  and  his  own  repre- 
sentatives, so  as  to  make  his  private  estate  in  their  hands  liable  on  failure  of  copartner- 
ship funds.    1  De  Saussure,  427. 

And  the  law  has  fixed  no  limitations  of  time  as  to  a  surviving  partner  reviving  co- 
partnership debt  by  his  acknowledgments  which  may  bind  the  estate  of  deceased  co- 
partners.   Ibid. 

And  a  copartner  giving  his  bond  for  a  copartnership  debt  affects  only  his  own  pri- 
vate property ;  but  the  assignee,  after  exhausting  his  estate,  may  come  in  pari  passu, 
with  the  other  creditors  on  the  copartnership  effects  for  the  balance  of  hb  debt ;  taking 
the  bond,  though  a  higher  security  than  the  partnership  debt  on  open  account,  does  not 
extingush  the  latter  under  the  circumstances.    Ibid. 

The  executor  or  administrator  of  a  deceased  member  of  a  partnership  cannot  be  sued 
for  a  firm  debt,  unless  insolvency  of  the  surviving  partners,  or  some  other  ground  of 
special  relief,  be  shown.     Copeutt  v.  Merchant^  4  Brad.  18. 

The  obligation  of  a  partnership  debt  is  joint;  the  remedy  at  law  continues  against 
the  surviving  partner ;  and  the  creditor  is  bound  to  resort  to  his  legal  remedy  against 
him,  or  show  a  necessity  for  coming  into  a  court  of  equity  for  relief  against  the  estate 
of  the  deceased  partner.    Ibid. 

The  balance  due  from  a  deceased  partner  of  a  firm  to  a  surviving  copartner,  on 
account  of  the  partnership  transactions,  is  an  unliquidated  demand  of  the  fourth  class  of 
debts  due  from  the  estate  of  the  decedent,  according  to  the  order  prescribed  by  the 
revised  statutes,  which  it  is  competent  for  the  surrogate  to  liquidate  as  an  equitable 
demand  and  order  to  be  paid.    Babcock  v.  Lillis,  4  Brad.  218. 

In  equity  partnership  creditors  will  be  decreed  satisfaction  of  their  debts  as  against 
the  legal  representatives  of  a  deceased  partner,  where  the  firm  and  the  surviving  partr 
ner  are  insolvent.    North  River  Bank  v.  Stewart,  4  Brad.  254. 

This  remedy  does  not,  however,  extend  to  cases  where  the  estate  of  the  deceased 
partner  is  insufilcient  to  pay  his  separate  debts.    Ibid. 

By  the  English  rule,  where  there  is  no  joint  estate  and  no  surviving  partner,  the 
joint  creditors  are  allowed  to  share  ratably  with  the  separate  creditors  in  the  separate 
assets ;  this  exception,  however,  to  the  general  doctrine  has  not  been  recognized,  and 
does  not  prevail  in  this  State.    Ibid. 

If,  after  the  payment  of  the  separate  creditors,  any  surplus  remain,  it  may  be  applied 
to  the  payment  of  partnership  debts ;  but  in  such  case,  those  who  have  received  partial 
payment  out  of  the  partnership  assets,  must  bring  in  their  dividends,  or  else  Ue  ex- 
cluded until  the  latter  class  have  received  sufficient  to  place  them  on  terms  of  equality 
with  the  former.    Ibid. 

hond^ol^exvcu-     §  ^^^'  -^^7  administrator  may,  in  his  own  name,  for  the  use  and 
tor,  etc.  benefit  of  all  parties  interested  in  the  estate,  maintain  actions  on 

the  bond  of  an  executor,  or  of  any  former  administrator  of  the 

same  estate. 
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§  200.  In  actions  brought  by  or  against  executors,  it  shall  J^^^torTto'join^M 
be  necessary  to  join  those  as  parties  to  whom  letters  shall  have  been  p»rti«* 
issued,  and  who  have  not  qualified. 

§  201.  Whenever  a  debtor  of  a  deceased  person  shall  be  unable 
to  pay  all  his  debts,  the  executor  or  adnunistrator,  with  the  appro- of  SSSST*"*** 
bation  of  the  probate  court  or  judge,  may  compound  with  him,  and 
give  him  a  discharge,  upon  receiving  a  fair  and  just  dividend  of  his 
effects.  A  comprotnue  may  also  be  authorized^  when  it  shall  ap- 
pear to  he  just  and  for  tite  best  interest  of  the  estate,     (a.) 

[Forms  Nob.  156  to  159,  Appendix.] 

The  act  to  authorize  ezecnton  and  administrators  to  compromise  claims,  is  not 
reetrictive  of  their  common  law  powers,  but  designed  to  offer  them  additional  protec- 
tion by  its  exercise.    CkatUean  y.  Suydimf  31  New  York,  179. 

§  202.  When  there  shall  be  a  deficiency  of  assets  in  the  hands     Rgooyery  of 
of  an  executor  or  administrator,  and  when  the  deceased  shall,  in  S[°£5y  ^/lEpM^ 
his  lifetime,  have  conveyed  any  real  estate,  or  any  rights  or  inter- Jj^.**'  ^^  ****** 
ests  therein,  with  intent  to  defraud  his  creditors,  or  to  avoid  any 
right,  debt,  or  duty  of  any  person,  or  shall  have  so  conveyed  such 
estate  that  by  law  the  deeds  or  conveyances  are  void  as  against 
creditors,  the  executor  or  administrator  may,  and  it  shall  be  hiSecutoV[^ef(^^ 
doty,  to  commence  and  prosecute  to  final  judgment,  any  proper  BSit?."*™*"** 
action  for  the  recovery  of  the  same ;  and  may  recover,  for  the 
benefit  of  the  creditors,  all  such  real  estate,  so  fraudulently  con- 
veyed, and  may  also,  for  the  benefit  of  the  creditors,  sue  and  re- 
cover all  goods,  chattels,  rights,  or  credits,  which  may  have  been 
so  fraudulently  conveyed  by  the  deceased  in  his  lifetime,  whatever 
may  have  been  the  manner  of  such  fraudulent  conveyance. 

See  Danzey  ▼.  Smiih^  noted  at  the  end  of  the  chapter. 

§  203.  No  executor  or  administrator  shall  be  bound  to  sue  for 
such  estate  as  mentioned  in  the  preceding  section,  for  the  benefit  ^^^^ 
of  the  creditors,  unless  on  application  of  creditors  of  the  deceased ;  ceduig  MctionT 
nor  unless  the  creditors  making  the  application  shall  pay  such  part 
of  the  costs  and  expenses,  or  give  such  security  to  the  executor  or 
administrator  therefor  as  the  probate  judge  shall  direct. 

[Forms  Nos.  160, 161,  Appendix.] 
(a)  Amended  1861 ;  amended  portions  in  italics. 


When  execQ- 
■ue  ss 
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§  204.  All  real  estate  bo  recovered,  shall  be  sold  for  the  pay- 
Dtepodtjonof  ment  of  debts,  in  the  same  manner  as  if  the  deceased  had  died 

estate  raoover-  ' 

^'  seized  thereof,  upon  obtaining  an  order  therefor  from  the  probate 

court,  and  the  proceeds  of  all  goods,  chattels,  rights,  and  credits, 
so  recovered,  shall  be  appropriated  in  payment  to  the  debts  of  the 
deceased,  in  the  same  manner  as  other  property  in  the  hands  of 
the  executor  or  administrator. 

Cotes  bearing  upon  the  nuUiert  treated  of  in  Chapter  VIII^  not  noted  under  ike 

preceding  sections. 

Where,  in  an  action  against  an  administrator,  the  complaint  is  founded  npon  an  instra- 
ment  alleged  to  have  been  executed  by  the  intestate,  it  is  not  necessary  under  the 
statute  that  the  administrator  should  deny  the  signature  of  the  intestate  on  oath.  It 
must  be  proved.    Heaik  v.  Lent^  1  Cal.  410. 

Where  a  bill  is  filed  in  chancery  against  an  administrator,  to  compel  him  to  aooonat, 
by  one  who  has  not  been  an  actual  party  to  a  proceeding  or  settlement  in  the  probate 
court,  he  may  totally  disregard  such  proceeding  or  settlement.  Clarke  y.  Perrf,  5 
Cal.  58. 

Where  the  administrator  of  a  defaulting  tax  collector  was  sued  in  equity,  in  the  name 
of  the  people,  to  compel  him  to  pay  into  the  hands  of  the  county  treasurer,  money  col- 
lected by  intestate  as  such  tax  collector :  Heldy  that  he  occupied  the  position  of  one 
who  takes  poeeesnon,  without  authority,  of  property  belonging  to  another,  and  may  be 
treated  as  trustee  de  son  tort.    People  v.  Houghtalingy  7  Cal.  348. 

Though  defendant  be  described  in  such  action  as  administrator,  (in  the  caption  of  the 
complaint)  yet  if  the  allegations  and  fiicts  set  forth  sliow  that  he  is  not  sought  to  be 
charged  as  administrator,  and  no  relief  is  sought  against  the  estate,  an  objection  thai 
he  is  improperly  sued  in  his  representative  capacity,  is  untenable.    Ibid. 

In  actions  npon  joint  and  several  contracts  or  obligations,  an  administrator  cannot  be 
joined  with  the  survivor,  because  the  one  is  sued  de  bonis  testatoris,  and  the  other  de 
bonis  propriit.    Hnmphrey  v.  Yale,  5  Cal.  173;  May  v.  Hanson^  6  Cal.  642. 

Where  a  bill  for  the  foreclosure  of  a  mortgage,  made  by  the  deceased,  is  filed  against 
his  executor,  and  no  averment  of  presentation  and  rejection  of  the  account  is  made  in 
the  bill,  it  is  demurrable.    Ellison  v.  Hnlleck^  6  Cal.  386. 

The  general  right  to  sue  an  administrator  being  taken  away  by  the  statute,  the  dec- 
laration must  bring  the  case  within  the  exception  so  as  to  give  the  court  jurisdiction. 
Ibid. 

An  executor  has  no  authority  until  the  will  is  proved.    Tucker  v.  Starkes,  Brayt,  99. 

One,  of  two  joint  executors  or  administraton,  may  discharge  a  debt.  Oleason  v. 
IMlie,  1  Aiken,  28. 

Where  there  are  two  executon,  each  has  a  right  to  receive  the  debts  and  assets,  and 
each  is  answerable  for  what  he  receives.    Edmonds  v.  Cranskaw,  14  Peters'  Sup. 
Ct.  166. 
,  It  is  sufficient  that  a  claim  is  presented  to,  and  rejected  by,  one  of  several  adminis- 

trators, to  authorize  a  suit.    Dean  v.  Dujfield^  8  Texas,  235. 

Joint  administrators  stand  on  the  same  footing,  and  are  invested  with  the  same  au- 
thority in  respect  to  the  administration,  as.coflxecutors ;  like  them,  they  are  regarded 
in  law  as  one  person,  and  consequently  the  acts  of  one,  in  respect  to  the  administration, 
are  deemed  to  be  the  acts  of  aU,  inasmuch  as  they  have  a  joint  and  entire  authority 
over  the  whole  property.    Ibid, 

Under  a  will  authorizing  **  the  executon  "  to  sell  lands,  it  was  held  that  a  sale  by  one 


CHAP.   VIII.  POWERS  OF  EXECUTORS,  ETC.  127 

executor,  who  alone  of  three  appointed,  qnatified — ^was  valid,  without  showing  that  the 
othen  renounced  or  refoaed  to  join.     Wood  v.  Sparks ^  1  Dev.  d&  Bat.  N.  Carolina,  S)89. 

Coadministrators  stand  as  soreties  for  each  other;  and  if  one  is.  misapplying  and 
sqoandering  the  assets  of  the  estate,  the  liability  of  the  other  to  be  seriously  injured, 
is  a  soAeient  ground  for  relief  on  general  principles  of  equity.  Davis  v.  Thorny  6 
Texas,  482. 

After  an  administrator  has  been  discharged,  the  jurisdiction  of  the  county  court  as  to 
him  is  terminated,  and  he  cannot  be  cited  to  come  into  court  and  restate  his  account. 
Francis  v.  Nortkeote^  6  Texas,  185. 

An  administrator  who  has  been  removed,  cannot  be  required  to  surrender  his  own 
▼OQchers,  or  any  papers  necessary  to  his  own  defense.   Miller  v.  Jeuper^  10  Texas,  513. 

An  administrator  is  bound  to  defend  the  estate  of  his  intestate  against  claims  which 
he  does  not  think  just,  and  he  is  entitled  to  charge  legal  expenses  to  the  estate.  Seotfs 
EstaU,  9  Watts  ic  Serg.  98;  Da^is  v.  Rawlins,  2  Earring,  125. 

The  administrator  of  a  fraudulent  vendor,  must  use  proper  means  to  secure  the  prop- 
erty fraudulently  sold,  to  the  creditors ;  otherwise  he  will  be  liable  to  an  action  by 
th^m.    Danzf  v.  Smith,  4  Texas,  411. 

But  tee  Sec.  203,  ante. 

The  acts  of  an  administrator  may  be  set  up  as  an  estoppel  in  pais,  to  bar  a  recovery 
by  the  estate  which  he  represents.     Thonuu  v.  Brooks,  6  Texas,  869. 

In  the  case  of  a  mortgage  debt  due  by  the  estate  of  a  deceased  person,  which  has 
been  allowed  by  the  executor  and  the  probate  judge,  there  is  no  necessity  for  a  fore- 
closure against  the  estate,  and  the  policy  of  the  law  being  against  burdening  an  estate 
with  unnecessary  costs,  such  a  bill  will  not  lie.  Falkner  v.  Folsom's  Executors,  6 
Cal.  412. 

The  representatives  of  a  deceased  joint  mortgagor,  should  not  be  joined  with  the 
survivor  in  a  suit  to  foreclose  a  mortgage.  The  mortgagee  should  pursue  his  remedy 
against  the  representative  of  the  deceased  mortgagor  in  the  probate  court,  while  the 
remedy  against  the  surviving  mortgagor  would  be  by  foreclosure  in  the  district  court. 
Martin  v.  Harrison,  2  Texas,  456. 

The  administrator  being  under  our  system,  entitled  to  the  possession  of  the  real  prop- 
erty, must  be  made  a  party  to  all  suits  affecting  it.    Harwood  v.  Marye  et  al.,  8  Cal.  580. 

The  complaint  after  setting  out  the  note  and  mortgage  sued  on,  alleges  that  Smith, 
one  of  the  mortgagors,  is  dead ;  that  one  William  Smith,  a  resident  of  Virginia,  is  his 
heir.  It  not  appearing  by  the  complaint  whether  there  was  any  administrator  of  the 
estate  of  Smith,  and  no  presentation  of  the  claim  for  allowance  being  alleged :  Held, 
that  the  action  could  not  be  maintained,  and  that  the  feet  of  there  beiug  no  adminis> 
trator  will  not  excuse  want  of  presentation.    Ibid, 


CHAPTER    IX. 

CONYETANCE    OF   REAL  ESTATE   BY  EXECUTORS  AND    ADMIKISTBA- 

T0R8  IN  CERTAIK  CASES. 

§  205.  When  any  person  who  is  bound  bj  contract  in  writing  to 
Executor,  eto^  convey  BXkj  real  estate,  shall  die  before  making  the  convejance^  the 
to  oonverreai  probate  court  may  make  a  decree  authorizing  and  directing  the  ex- 
ecutor or  administrator  to  convey  such  real  estate  to  the  person 
entitled  thereto,  in  all  cases  where  such  deceased  person,  if  living, 
might  be  compelled  to  make  such  conveyance. 

[Forms  Kos.  164, 167, 168  and  170,  Appendix.] 

It  is  well  settled  bj  the  decisions  of  this  court,  upon  general  principles  as  well  as 
hj  the  statute  of  February  2d,  1844,  (Hart.  Dig.  p.  344)  that  in  an  action  for  the  spe- 
cilic  performance  of  a  contract  made  by  the  testator  or  intestate,  for  the  oonYeyance  of 
land,  it  is  not  necessary  that  the  heirs  should  be  made  parties  in  order  to  bind  them. 
Shannon  v.  Taylor ^  16  Texas,  413. 

The  simple  circumstance  that  no  order  of  the  probate  court  appears,  continuing  the 
term  of  administration  from  year  to  year,  under  former  statutes,  will  not  invalidiU^  the 
lawful  acts  of  the  administrator  or  executor  done  in  due  course  of  administration.    /&. 

In  the  absence  of  fraud,  a  decree  of  the  district  court  against  an  executor  or  admin- 
istrator, for  the  conveyance  of  laud,  is  conclusive  against  the  heirs.    Ibid. 

The  jurisdiction  of  the  probate  court  to  enforce  specific  performance  by  an  adnunis- 
trator  of  a  contract  of  deceased  to  convey  real  estate,  can  be  exercised  only  where 
there  is  a  bond,  or  the  agreement  to  make  title  is  in  writing.  Peters  v.  Pkillips^  19 
Texas,  70. 

com'e^'anw  ***'  ^  ^^^'  ^  *'^®  presentation  of  a  petition  by  any  person  claiming 
to  be  entitled  to  such  conveyance,  from  any  executor  or  administra- 
tor, setting  forth  the  facts  upon  which  such  claim  is  predicated,  the 
probate  judge  shall  appoint  a  time  and  place  for  hearing  such  peti- 
tion, which  shall  be  at  a  regular  term  of  the  court ;  and  shall  order 
notice  of  the  pendency  thereof,  and  of  the  time  and  place  of  hear- 
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ing,  to  be  published  at  least  four  successive  weeks  before  such  hear-^^o**««o'i»«"- 
ing,  in  such  newspaper  in  this  State  as  he  may  designate. 

[Forms  Nos.  162,  163, 165,  166  and  169,  Appendix.] 
See  note  in  the  Appendix  under  Form  No.  11. 

§  207.  A.t  the  time  and  place  appointed  for  such  hearing,  or  at    ^^  hetrinir- 
such  other  time  as  the  same  may  be  adjourned  to,  upon  proof  by  Jjj^j**^^^  *°^ 
aflSdavit  or  otherwise  of  the  due  publication  of  the  notice,  the  court  o^J««^ion«- 
shall  proceed  to  a  hearing,  and  all  persons  interested  in  the  estate 
may  appear  and  contest  such  petition  by  filing  their  objections  in 
writing,  and  the  court  may  examine  on  oath  the  petitioner,  and  all 
who  may  be  produced  before  him  for  that  purpose,     (a.) 

[See  Form  No.  109,  Appendix.] 

§  208.  After  a  full  hearing  upon  such  petition  and  objections, 
and  examination  of  the  facts  and  circumstances  of  the  claim,  if  the 
court  is  satisfied  that  the  petitioner  is  entitled  to  a  conveyance  of 
the  real  estate  described  in  his  petition,  the  court  shall  make  a  decree  majbedeoreed. 
authorizing  and  directing  the  executor  or  administrator  to  execute 
a  conveyance  thereof  to  the  petitioner,     (a.) 

[Forms  Nos.  164, 167, 168  and  170,  Appendix.] 


Conveyanoe. 


§  209.  It  shall  be  the  duty  of  the  executor  or  administrator  to 
execute  the  conveyance  according  to  the  directions  contained  in  the/ 
decree,  and  a  certified  copy  thereof  shall  be  recorded  with  the  deed    cony  to  be 

,  '  '^'^  111  '^corded :    Its 

m  the  office  of  the  recorder  in  the  county  where  the  lands  lie,  and  effects  m  evi- 

•^  ^  '  dence. 

shall  be  evidence  of  the  correctness  of  the  proceedings,  and  of  the 
authority  of  the  executor  or  administrator  to  make  the  convey- 
ance.    (J.) 

[See  Form  No.  145,  Appendix.] 

§  210.  If  upon  hearing  in  the  probate  court  as  hereinbefore  pro-    conyeyanoe. 
Tided,  the  court  shall  doubt  the  right  of  the  petitioner  to  have  a 
specific  performance  of  the  contract,  the  court  shall  dismiss  the 
petition  without  prejudice  to  rights  of  the  petitioner,  who  may,  at      ^^^^    ^ 
any  time  within  six  months  thereafter,  proceed  in  the  district  court  ^^^J^J^^g^^ 
to  enforce  a  specific  performance,     (c.)  ®®'*^- 

(a)  Amended  1861 ;  amended  portions  in  italics. 

(b)  Amended  1861,  by  omission  of  clause  providing  for  an  appeal  to  district  oonrt. 

(c)  Amended  1861,  by  substituting  the  word  "  court "  for  "judge.'* 
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§  211.  Every  conveyance  made  in  pursuance  of  a  decree  of  the 
Efltect  of  eon-  probate  court,  as  provided  in  this  chapter,  shall  be  eflfectnal  to  pa% 
the  estate  contracted  for,  as  fully  as  if  the  contracting  party  him- 
self was  still  living,  and  then  executed  the  conveyance. 

§  212.  A  copy  of  the  decree  for  a  conveyance  made  by  the  pro- 

Deerae  for  eon- bate  court,  and  duly  certified  and  recorded  in  the  oflBce  of  the 

reeordeJ  to irive  recorder  of  the  county  where  the  lands  lie,  shall  give  the  person 

•ion.  entitled  to  the  conveyance  a  right  to  the  possession  of  the  lands 

contracted  for,  and  to  hold  the  same  according  to  the  terms  of  the 

intended  conveyance,  in  like  manner  as  if  they  had  been  conveyed 

in  pursuance  of  the  decree. 

§  213.  The  recording  of  any  decree,  as  provided  above,  shall  not 
be  rafoniecrby  prevent  the  court  making  such  decree  from  enforcing  the  same  by 

other  prooeas.       .  i 

^  other  process. 

§  214.  If  the  person  to  whom  the  conveyance  was  to  be  made, 
Proceedinifi  ^^^^  ^^®  before  the  commencement  of  the  proceedings,  according 
oV^rt?**eSti' *^  *^®  provisions  of  this  chapter,  or  before  the  completion  of  the 
1^^*®®°°^®^' conveyance,  any  person  who  would  have  been  entitled  to  the  estate 
under  him  as  heir,  devisee  or  otherwise,  in  case  the  conveyance  had 
been  made  according  to  the  terms  of  the  contract,  or  the  executor 
or  administrator  of  such  deceased  person,  for  the  benefit  of  the 
person  so  entitied,  may  commence  such  proceedings,  or  may  prose- 
cute the  same  if  already  commenced,  and  the  conveyance  shall  be 
so  made  as  to  vest  the  estate  in  the  same  person  who  would  have 
been  entitled  to  it,  or  in  the  executor  or  administrator  for  their 
benefit. 


CHAPTER  X. 

ACCOUNTS  TO  BE  RENDERED  BY  EXECUTORS  AND  ADMINISTRATORS, 

AND  PAYMENT  OF  DEBTS. 

SOMK  AUTBORITIKS  BEARING  UPON  TBI  OINSRAL  SUBJECT,  AND  NOT  NOTED  UNDER 
PARTICULAR  SECTIONS,  WILL   BE   POUND   AT  THE    END   OP  THE   CHAPTER. 

§  215.  No  executor  or  administrator  shall  be  chargeable  upon 
any  special  promise  to  answer  damages,  or  to  pay  the  debts  of  the  Executor,  eto., 
testator  or  intestate  out  of  his  own  estate,  unless  the  agreement  for  iMi>i«t    «.?<p* 

'  *-'  ^        upon      wnttsii 

ihat  purpose,  or  some  memorandum  or  note  thereof,  is  in  writing,  promite. 
and  signed  by  such  executor  or  administrator,  or  by  some  other 
person,  by  him  thereunto  specially  authorized. 

(  216.  Every  executor  and  administrator  shall  be  chargeable  in 
his  account  with  the  whole  of  the  estate  of  the  deceased  which  may  chargeable  for 
come  to  his  possession,  at  the  value  of  the  appraisement  contained  estate. ' 
in  the  inventory,  except  as  provided  in  the  following  sections,  and 
with  all  the  interest,  profit  and  income  of  the  estate. 

[t'orm  No.  198,  Appendix.] 

Execaton  and  administratorB  are  not  liable  for  each  other's  acts,  unless  there  is  oon- 
niYanoe  or  gross  laches.  They  are  liable  for  costs  incurred  by  their  neglect ;  are  also 
liable  to  creditors,  if  they  pay  debts  out  of  their  legal  order.  Lenoir  v.  Winn^  4  De 
Sanasure,  65 ;  Knox  y.  Picket^  4  De  Sanssure,  92. 

An  administrator  must  pay  interest  on  moneys  unnecessarily  kept  in  hiB  hands  an 
nnreaaonable  time,  and  he  will  be  charged  with  unsold  furniture  of  the  estate  which 
he  has  retained  in  his  own  use.    Benton  v.  Bruce,  4  De  SausBure*,  463. 

§  217.  He  shall  not  make  profit  by  the  increase,  nor  suffer  loss  J?^*"  ®*»"«^ 
by  the  decrease  or  destruction,  without  his  fault,  of  any  part  of  the  *Jj^^^J<2|[SS^ 
estate.    He  shall  account  for  the  excess  when  he  shall  sell  any  part 
of  the  estate  for  more  than  the  appraisement,  and  if  any  shall  be 
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sold  for  less  than  the  appraisement,  he  shall  not  be  responmble  for 
the  loss  if  the  sale  has  been  justly  made. 

[Fonn  No.  198,  Appendix.] 

unooueetcd     §  ^^^'  ^^  oxecutor  or  administrator  shall  be  accountable  for  any 
debu.  debts  due  to  the  deceased,  if  it  shall  appear  that  they  remsdn  un- 

collected without  his  fault. 

[Form  No.  198,  Appendix.] 

penfteinmdTe^i     §  ^^^*  ^^  ^^^  ^^  allowcd  all  ncccssary  expenses  in  the  care, 

«Ms  allowed,    management  and  settlement  of  the  estate,  and  for  his  services  such 

fees  as  the  law  provides ;  but  when  the  deceased  shall,  by  his  will, 

make  some  other  provision  for  the  compensation  of  his  executor. 

When  will  pro- that  shall  be  deemed  a  full  compensation  for  his  services,  unless  he 

pensation.       shall  by  a  written  instrument,  filed  in  the  probate  court,  renounce 

all  claim  for  compensation  provided  by  the  will. 

[Form  No.  171,  Appendix.] 

An  estate  is  liable  to  an  attomej  at  law  to  paj  a  reasonable  price  for  oeeessary  pro- 
fessional services,  rendered  at  the  instance  of  the  administrator.  Jones  y.  LaeUy  11 
Texas,  359. 


Bzeentor  or 


§  220.  No  administrator  or  executes  shall  purchase  any  claim 
adminietrator  ai^aiust  the  cstato  he  represents ;  and  if  he  shall  have  paid  any 

cannot     pur-      *^  •  . 

ohase  claim,  claim  for  less  than  its  nominal  value,  he  4Bhall  only  be  entitled  to 
charge  in  his  account  so  much  as  he  shall  have  actually  paid. 

Where  an  executor,  under  a  power  of  sale,  sold  the  testator's  real  estate  at  public 
auction,  and  a  third  person,  at  the  soUcitation  of  the  executor  and  for  his  benefit,  pur- 
chased the  premises :  Hddy  that  the  sale,  upon  an  accounting,  might  be  treated  as 
invalid,  so  far  as  to  hold  the  executor  responsible  for  the  true  value  of  the  property  at 
the  time  of  the  sale.    Amet  v.  Dotoningy  1  Brad.  321. 

A  person  who,  in  view  of  taking  the  administration  of  an  estate,  purchases  claims 
against  the  estate  at  a  discount,  is  only  entitled  to  credit  for  the  amount  actually  paid. 
Chevallier,  AdmW,  ▼.  Wilton  and  Wife,  I  Texas,  161. 

§  221.    When  no  compensation  shall  have  been  provided  by  the 
will,  or  the  executor  shall  renounce  all  claim  thereto,  he  shall  be 

Compensa- 

tion  of  exectt- allowed  Commissions  upon  the  amount  of  the  whole  estate  accounted 

tors  and  admin  •  *■ 

irtrators.  for  by  him,  as  follows :  For  the  first  thousand  dollars,  at  the  rate  of 
seven  per  cent. ;  for  all  above  that  sum,  and  not  exceeding  ten 
thousand  dollars,  at  the  rate  of  five  per  cent. ;  for  all  above  that 
sum,  at  the  rate  of  four  per  cent. ;  and  the  same  commissions  shall 
be  allowed  to  administrators.    In  all  cases  such  further  allowance 
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may  be  made  as  the  probate  judge  may  deem  just  and  reasonable 
for  any  extraordinary  services ;  providedy  the  total  amount  of  such 
allowances  shall  not  exceed  the  amount  of  commissions  allowed  by 
this  section,     (a.) 

[Forms  Nos.  198, 199,  Appendix.] 

Section  two  hundred  and  twenty -two  of  the  Probate  Act  allows  compensation,  ac- 
cording to  the  rates  established,  upon  the  whole  value  of  the  estate,  both  real  and  per- 
sonal. But  the  law  cannot  be  construed  to  mean  that  the  same  rate  of  compensation 
may  be  allowed  to  a  succession  of  administrators  of  the  same  estate.  Ord  v.  LiUle,  3 
Cal.  287. 

Where,  therefore,  an  administrator  or  executor  resigns,  or  is  removed,  leaving  the 
administration  incomplete,  there  is  no  fixed  rule  of  compensation  for  the  services  he 
has  rendered.    Ibid. 

lu  such  a  case  it  is  the  duty  of  the  probate  court  to  examine  into  the  nature  and 
value  of  the  services  rendered,  and  comparing,  as  well  as  possible,  that  which  has  been 
done  with  what  yet  remains  to  be  done  in  the  course  of  administration,  to  apportion 
the  compensation  which  has  been  fixed  by  the  law  for  the  whole,  according  to  sound 
judgment.    Ibid. 

An  administrator  being  compelled  by  law  to  hold,  protect  and  guard  funds  coming 
into  his  hands,  which  he  has  reason  to  believe  to  be  assets  of  the  estato,  until  the  right 
to  the  funds  can  be  determined,  is  entitled  to  his  commissions  thereon.  Wells  j  Fargo 
4-  Co.  V.  Robinson,  13  Cal.  133. 

An  executor  or  administrator  is  entitled  to  the  commissions  allowed  by  law,  not 
merely  upon  that  portion  of  the  estate  which  has  been  appraised,  but  upon  the  whole 
estate  administered,  the  statute  allowing  commissions  on  the  amount  of  the  "appraised 
value"  of  the  estate,  intended  to  embrace  the  whole  estate  administered;  but  the 
allowance  to  the  executor  or  administrator  of  his  commissions  can  only  be  made  upon 
final  settlement,  and  are  to  be  %  credit  to  him  as  of  that  date.  Emanuel  v.  Norcum,  7 
How.  MiBS.  150. 

An  admimstrator  must  exhibit  vouchers  on  settlement  to  establish  his  conduct  and 
rights  in  regard  to  all  alleged  liabilities  of  the  estate,  except  as  to  the  ordinary  com- 
missions which  the  law  allows  him.  In  order  to  do  this,  if  he  seeks  greater  compensa- 
tion than  the  commissions,  or  has  to  incur  expenses  in  managing  the  property,  he  should 
present  his  account  therefor,  and  have  the  same  allowed  by  the  chief  justice  as  a  lia- 
bility against  the  estate,  same  as  any  other  claim ;  and  when  so  presented  and  aUowed 
it  can  only  be  attached  by  creditors  or  heirs  in  the  same  manner  as  other  claims.  Daven- 
port V.  Lawrence,  19  Texas,  317. 

§  222.  At  the  third  term  of  the  court  after  his  appointment,  and 
thereafter  at  any  time  when  required  by  the  court,  either  upon  its, Executor, etc., 

•^  .        .  .  *  to    render .  sc- 

own  motion,  or  upon  the  application  of  any  person  interested  in  ^®Jh?rd\erm  after 
estate,  the  executor  or  administrator  shall  render  for  the  informa-^^Jj^^^PP^^****- 
tion  of  the  court,  an  exhibit  under  oath,  showing  the  amount  of 


(a)  Amended  May  20th,  1861,  by  omitting  after  the  words  "  extraordinary  services,'* 
the  words  "  not  required  by  an  executor  or  administrator  in  the  common  course  of  his 
duty.' 

I 
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money  received  and  expended  bj  him,  the  amount  of  all  claims  pre- 
sented agidnst  the  estate,  and  the  names  of  the  claimants,  and  all 
other  matters  necessary  to  show  the  condition  of  its  aflbirs. 

[Form  No.  172,  Appendix.] 

iDctMof  ftiii-     §  223.  If  the  executor  or  administrator  fail  to  render  an  exhibit 
aocoont  '^"ta^'^at  the  third  term  of  the  court,  it  shall  be  the  duty  of  the  judge  to 

tion  to  issue.  '>    »•        i     \.     •  3  •■t_*i.  ji  ji*i. 

cause  a  citation  to  be  issued  requinng  mm  to  appear  and  render  it. 

[Fomu  Nos.  173, 174,  Appendix.] 

§  224.  Any  person  interested  in  the  estate,  may  at  any  time 

account  by  par- before  the  final  settlement  of  accounts,  present  his  petition  to  the 

r  n  ere*  e  .    p^^^^j^^  judgo  praying  that  the  executor  or  administrator  be  required 

to  appear  and  render  such  exhibit,  setting  forth  the  facts  showing 

that  it  is  necessary  and  proper  that  such  an  exhibit  should  be  made. 

[Form  No.  173,  Appendix.] 

§  225.  If  the  judge  be  satisfied,  either  firom  the  oath  of  the  ap- 
Citation,  whfnP^'^^*^^?  or  from  any  other  testimony  that  may  be  offered,  that  the 
^'^^'  facts  alleged  are  true,  and  shall  consider  the  showing  of  the  appli- 

cant sufficient,  he  shall  direct  a  citation  to  be  issued  to  the  executor 
or  administrator,  requiring  him  to  appear  at  some  day  to  be  named 
in  the  citation,  which  shall  be  during  a  term  of  the  court,  and  ren- 
der an  exhibit  as  prayed  for. 

[FormB  Nob.  174, 175,  Appendix.] 

§  226.  When  an  exhibit  is  rendered  by  an  executor  or  adminis- 

account.         trator,  any  person  interested  may  appear,  and  by  objections  in  writ- 

_,     ins  contest  any  account  or  statement  therein  contained.     The  court 

Letters.  When     °  .      "^ 

reyoked.  may  examine  the  executor  or  administrator,  and  if  he  has  been 
guilty  of  negligence,  or  has  wasted  or  embezzled,  or  mismanaged 
the  estate,  his  letters  shall  be  revoked. 

[Form  No.  176,  Appendix.] 

Neglect  to^tp-     ^  227.  If  any  executor  or  administrator  neglect  or  refuse  to 
pnniihed.        appear  and  render  an  exhibit,  after  having  been  duly  cited,  an 
attachment  may  be  duly  issued  against  him,  or  his  letters  may  be 
revoked  in  the  discretion  of  the  court. 

[Form  No.  175,  Appendix.] 

§  228.  Every  executor,  or  administrator,  shall  render  a  full  ao- 
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count  and  a  report  of  his  administration,  upon  the  expiration  of  one 
year  firom  the  time  of  his  appointment ;  if  he  fail  to  present  his  ^^  ^"^n^ered 
account,  it  shall  be  the  duty  of  the  courts  or  judge,  to  compel  the  5ne*yia?**^Ma/ 
rendering  of  such  account,  by  attachment,  and  any  person  inter-  ^twhrnen?.  ^^ 
ested  in  the  estate  may  apply  for  and  obtain  an  attachment,  but  no 
attachment  shall  issue,  unless  a  citation  has  been  first  issued  and 
returned,  requiring  the  executor,  or  administrator,  to  appear  and 
show  cause  why  an  attachment  should  not  issue.     Every  account 
rendered^  shall  exhibit  not  only  the  debts  which  may  have  beenpaid^ 
hut  also  a  statement  of  all  debts  which  have  been  duly  presented  and 
allowed,  during  the  period  embraced  in  the  account,     (a.) 

[Fomu  Noe.  175, 177, 178, 179,  182, 183, 184,  195,  Appendix.] 

§  229.  Whenever  the  authority  of  an  executor,  or  administrator,  j^^jy^^^J^*^ 
shall  cease,  or  be  revoked  for  any  reason,  he  may  be  cited  to  ao-  JS'^iiithority!*^ 
count  before  the  probate  court,  at  the  instance  of  the  person  suc- 
ceeding to  the  administration  of  the  same  estate,  in  like  manner  as 
he  might  have  been  cited  by  any  person  interested  in  the  estate, 
during  the  time  he  was  executor  or  administrator. 

§  2S0.  If  the  executor  or  administrator  resides  out  of  the  county, 
or  absconds  or  conceals  himself,  so  that  the  citation  cannot  be  pei>ed^?f  "ccount 
sonally  served,  and  shall  neglect  to  render  an  account  within  thirty  Jt^*  rendered, 
days  after  the  time  above  prescribed,  or  if  he  shall  neglect  to  ren- 
der an  account  within  thirty  days  after  being  committed  where  the 
attachment  has  been  executed,  his  letters  shall  be  revoked. 

[FormB  Nob.  180,  181,  Appendix.] 

§  231.  In  rendering  his  account,  the  executor,  or  administrator, 
shall  produce  vouchers  for  all  charges,  debts,  claims,  and  expenses,  e^.,  to  produw 
which  he  shall  have  paid,  which  vouchers  shall  be  filed  and  remain  may^''g"exl5f- 
in  the  court ;  and  he  may  be  examined  on  oath  touching  such  pay- *'****  ^^  ^*^^' 
ments,  and  also  touching  any  property  and  eifects  of  the  deceased, 
and  the  disposition  thereof.     When  any  such  voucher  sJuUl  be  re- 
quired  for  other  purposes^  it  may  be  unthdrawn  on  leaving  a  certi- 
fied copy  on  file  ;  if  any  voucher  be  lost^  or  for  other  good  reason 


(a)  Amended  1861 ;  amended  portions  in  italics. 


^    I 
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the  same  cannot  be  produced  on  settlement^  the  paymeTit  may  be 
proved  by  the  oath  of  any  competent  witness,     (a.) 

[Forms  Nos.  182, 183,  Appendix.] 

An  ezecntor  derives  hia  authority  from  the  tcill  and  u  anthorized  to  take  charge  of 
the  estate  before  he  qualifies,  and  the  expenses  which  be  incurs  in  taking  care  of  it 
before  qualifying,  are  a  charge  upon  it.    Emanuel  v.  Norcumy  7  How.  M»«.  150. 

Vouchers     §  2^2-  ^^  ^^  sottlemcDt  of  lus  accouiit,  he  may  be  allowed  any 
when  di8pen»ed  jj^^j^  of  expenditure,  not  exceeding  twenty  dollars,  for  which  no 

voucher  is  produced,  if  such  item  be  supported  by  his  own  oath 
positive,  to  the  fact  of  payment,  specifying  where,  and  to  whom, 
the  payment  was  made,  and  if  such  oath  be  uncontradicted ;  but 
such  allowance  in  the  whole,  shall  not  exceed  five  hundred  dollars 
for  payment  in  behalf  of  any  one  estate. 

§  233.  When  any  account  is  rendered  for  settlement,  the  courts 
t\emlntot  ^c-OT  judgc^  sholl  appoint  a  day  for  settlement  thereof  \  the  clerk  shall 
thereupon  give  notice  thereof  y  by  causing  notices  to  be  posted  in  at 
least  three  public  places  in  the  county  ;  the  notices  shall  set  forth 
the  name  of  the  estate,  and  of  the  executor,  or  administrator,  and 
the  day  appointed  for  the  settlement  of  the  account,  which  shall  be 
on  some  day  of  a  term  of  court;  the  courts  or  probate  judgcy  may 
order  such  further  notice  to  be  given  as  he  may  deem  proper,    (a.) 

[Forms  Nos.  185, 186,  Appendix.] 

§  284.  On  the  day  appointed,  or  any  subsequent  day  to  which 
Exceptions  to  the  hearing  may  be  adjourned  by  the  court,  any  person  interested 
the  account.     ^^  ^j^^  estate,  may  appear  and  file  his  exceptions  in  writing  to  the 
account,  and  contest  the  same. 

[Form  No.  188,  Appendix.] 

§  235.  If  there  be  any  minor  interested  in  the  estate,  who  has 

Attorney  for  ''  .  ,  , 

minor.  qq  legally  appointed  guardian,  the  court  shall  appoint  some  disin- 

terested person  to  represent  him,  who,  on  behalf  of  the  minor,  may 
contest  the  account,  as  any  other  person  having  an  interest  might 
For  absent  ^ontest  it,  and  who  shall  be  allowed  by  the  court,  for  his  services, 

hejrt  and  devi-  ^  reasonable  compensation.     The  court  shall  also^  if  it  deems  it 


[a)  Amended  1861 ;  amended  portion  in  italics. 
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neceBsary,  appoint  an  aitomey  to  represent  the  absent  heirs  and 

devisees.    All  matters^  including  allowed  claims  not  passed  *9^^oomSsie"''ty* 

on  the  settlement  of  any  former  account y  or  on  rendering  an  exhibit^  ^^"' 

or  on  making  a  decree  of  sale^  may  be  contested  by  the  heirs^  for 

ca\ise  shown,     (a.) 

[Forms  y<w.  187, 196,  Appendix.] 
See  Sec.  295,  pott. 
See  decision  onder  Sec.  159,  ante, 

§  236.  The  hearing  and  allegations  of  the  respective  parties  may        AdjonrD- 
be  adioumed  from  time  to  time  as  shall  be  necessary,  and  the  court  mentn.    Rcfer- 
may  appoint  one  or  more  referees  to  examine  the  accounts  and  p<>*i>^«<^- 
make  report  thereon,  subiect  to  confirmation,  and  may  allow  a  reas- 
onable compensation  to  such  rrferees^  to  be  paid  out  of  the  estate 
of  the  deceased,     (a.) 

[Forms  Nos.  189, 190,  Appendix.] 

When  an  executor  or  administrator  applies  for  a  final  settlement,  the  sorrogate,  after 
the  account  has  been  rendered,  is  authorized  to  adjust  and  settle  the  same.  And  for 
this  purpose,  anj  person  interested  in  the  estate  may  surcharge  or  falsify  the  account ; 
and  -witnesses  may  then  be  examined  in  relation  to  the  matters  in  dispute  between  the 
parties.  And  in  such  cases,  the  surrogate  may  refer  the  accounts  to  an  auditor,  or 
auditors,  to  examine  and  report  thereon.     Weatervell  v.  Gregg  ^  1  Barb.  Chan.  469. 

Where  a  distributive  share  of  the  estate  of  a  decedent  belongs  to  a  married  woman, 
the  petition  to  the  surrogate,  asking  for  the  payment  of  such  distributive  share,  must 
be  presented  in  the  joint  names  of  such  married  woman  and  her  husband ;  and  not  in 
the  name  of  the  husband  alone.    Ibid. 

Upon  proceedings  before  the  surrogate,  against  an  executor,  to  compel  the  rendering 
of  an  account  by  him,  the  executor  should  be  permitted  to  verify  his  account  by  his 
oath.  And  for  the  protection  of  the  rights  of  others,  the  surrogate  should  in  all  cases 
require  such  account  to  be  rendered  on  oath.    Ibid, 

An  order  may  be  granted  by  a  surrogate,  after  the  expiration  of  eighteen  months 
from  the  time  letters  of  administration  are  issued,  that  the  executor  or  administrator 
render  an  account  of  his  proceedings ;  upon  the  application  of  a  creditor,  legatee,  or 
next  of  kin  of  the  decedent.  Or  such  an  order  may  be  made  by  the  surrogate  ex  officio 
without  any  application  by  a  party  interested  in  the  estate.  Gratacap  v.  Phyfe^  1 
Barb.  Chan.  485. 

&  237.  The  settlement  of  the  account  and  the  allowance  thereof      Allowance 

.  .  ®f     Bccount.— 

by  the  court,  or  upon  appeal,  shall  be  conclusive  against  all  persons  Against  whom 
in  any  way  interested  in  the  estate,  saving,  however,  to  all  persons 
laboring  under  any  legal  disability,  their  rights  to  proceed  against 


(a)  Amended  1861 ;  amended  portion  in  italics 
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the  executor  or  administrator,  either  individually  or  upon  his  bond, 
within  two  years  after  their  respective  disabilities  shall  cease,  and 
in  any  action  brought  by  any  such  person,  the  allowance  and  settle- 
ment of  the  account  shall  be  deemed  presumptive  evidence  d  its 
correctness. 

[Foms  No8. 191, 187,  Appendix.] 

A  settlement  in  the  probate  conrt  ie  a  final  aetUement,  bat  a  complainant  who  was  no 
party  to  it  maj  treat  it  as  a  nollitj,  and  proceed  to  invoke  the  eqnitable  powers  of  the 
district  court,  and  compel  the  administrators  to  a  fall  acoonnt.  Clarke  v.  Perry,  5 
Cal.58. 

Where  a  bill  is  filed  in  chancery  against  an  administrator  to  compel  him  to  accoont, 
by  one  who  has  not  been  an  actual  party  to  a  proceeding  or  settlement  in  the  probate 
court,  he  may  totally  disregard  such  proceeding  or  settlement.    Ibid. 

The  final  account  of  an  administrator  has  not  the  conclusive  eifect  of  ^judicial  ten- 
ience  between  the  administrator  and  the  distributees  of  the  estate,  and  does  not  bar 
them  from  proceeding  in  chancery  to  open,  falsify  and  surchaige  the  account  upon  suffi- 
cient grounds.     Veriner  y.  McMurran^  1  Freeman's  Chan.  Miss.  136. 

A  legatee  who  has  been  represented  by  counsel  at  the  allowance  of  accounts  against 
the  estate,  will  not  be  allowed,  after  a  lapse  <rf  time,  to  come  in  and  haye  the  allowance 
set  aside  on  a  mere  general  averment  of  newly  discovered  evidence.  Williamt  v. 
Price,  11  CaL  212. 

§  238.  The  account  shall  not  be  allowed  by  the  court  until  it  be 
Notice  muHt  first  proved  that  notice  has  been  given  as  required  by  this  chapter, 
prove  ,  e  o.  ^^^  ^^^  decrco  shall  show  that  such  proof  was  made  to  the  satisfac- 
tion of  the  court,  and  shall  be  conclusive  evidence  of  the  fact. 

[Form  No.  191,  Appendix.] 

§  239.  The  debts  of  the  estate  shall  be  paid  in  the  following 
meat  of  debto.  order :  Ist,  fuueral  expenses ;  2d,  the  expenses  of  the  last  sick- 
ness ;  3d,  debts  having  preference  by  the  laws  of  the  United  States ; 
4th,  judgments  rendered  against  the  deceased  in  his  lifetime,  and 
mortgages  in  the  order  of  their  date;  5th,  all  other  demands 
against  the  estate. 

[Form  Ko.  198,  Appendix.] 
See  Sec.  186,  anUy  and  Sec.  240,  pott, 

§  240.  The  preference  given  in  the  preceding  section  to  a  mort- 
M*ortgaKe.     g&go,  shall  ouly  extend  to  the  proceeds  of  the  property  mortgaged. 
If  the  proceeds  of  such  property  be  insufficient  to  pay  the  mort- 
gage, the  part  remaining  unsatisfied  shall  be  classed  with  other 
demands  against  the  estate. 

[Form  No.  196,  Appendix.] 
See  Sec.  186,  ante. 
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§  241.  If  the  estate  be  insufficient  to  pay  all  the  debts  of  any 
one  class,  each  creditor  shall  be  paid  a  dividend  in  proportion  to  his^^^j^»*«  *»- 
claim;  and  no  creditor  of  any  one  class  shall  receiye  any  payment 
until  all  those  of  the  preceding  class  shall  be  fully  paid. 

[Form  No.  198,  Appendix.] 

§  242.  It  shall  be  the  duty  of  the  executor  or  administrator,  as  pgymentj  to 
soon  as  he  has  sufficient  funds  in  his  hands,  to  pay  the  funeral  ex-  JJn^*r%Sf  *** 
penses  and  the  expenses  of  the  last  sickness,  and  the  allowance 
made  to  the  Seimily  of  the  deceased ;  and  he  may  retain  in  his 
hands  the  necessary  expenses  of  administration,  but  he  shall  not  be 
obliged  to  pay  any  other  debt,  or  any  legacy  until,  as  prescribed  in 
this  act,  the  payment  has  been  ordered  by  the  court. 

[Form  No.  198,  Appendix.] 

It  seems  that  foneral  expenses,  expenses  of  the  last  sickness,  expenses  of  administra* 
tion,  the  allowance  to  the  widow  and  children,  and  the  expenses  incurred  in  the  pres- 
ervation, safe  keeping,  and  management  of  the  estate,  have  preference  over  a  specific 
lien,  created  in  the  lifetime  of  a  decedent,  except  when  sach  lien  is  for  the  purchase 
money  of  the  property  to  which  it  is  attached.    Robertson  y.  Paul,  16  Texas,  472. 

Obitu. — ^Where  an  administrator  makes  prematare  payment  of  a  claim  and  takes  a 
bond  of  indemnity,  such  a  bond  would  be  held  legal  and  binding.  Cot/uiock  v.  Breed, 
12  CaL  289. 

§  243.  Upon  the  settlement  of  the  accounts  of  the  executor  or 
administrator,  at  the  end  of  the  year,  as  required  in  this  chapter,  debts.  ^"'^"^  ^ 
the  court  shall  make  an  order  for  the  payment  of  the  debts,  as  the 
circumstances  of  the  estate  shall  require.     If  there  be  not  sufficient 
funds  in  the  hands  of  the  executor  or  administrator,  the  court  shall 

.  i-i.  TIP    T  When  such 

specify  in  the  decree  the  sum  to  be  paid  to  each  creditor.  If  the  secount  to  be 
whole  property  of  the  estate  be  exhausted  by  such  payment  or  dis- 
tribution^ such  account  shaU  be  considered  as  a  final  account,  and 
the  executor  or  administrator  shall  be  entitled  to  his  discharge  on 
producing  and  filing  the  necessary  vouchers  and  proof  s^  showing  i>*»>»*»^««- 
ihat  such  payments  have  been  made,  and  that  he  has  fully  complied 
with  the  decree  of  the  cQurt.     (a.) 

[Forms  Nos.  194, 195,  223,  224, 225,  Appendix.] 

§  244.  If  there  is  any  claim  not  due,  or  any  contingent  or  dis-  foJ'd?»pnte3 
puted  claim  agsunst  the  estate,  the  amount  thereof,  or  such  part  of  J[^utc?iiJms~ 


(a)  Amended  1861 ;  amended  portions  in  italics. 
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the  same  as  the  holder  would  be  entitled  to  if  the  claim  were  due, 
or  established,  or  absolute,  shall  be  p^dd  into  the  court,  where  it 
shall  remain  to  be  paid  over  to  the  party  when  he  shall  become  en- 
titled thereto,  or  if  he  fail  to  establish  his  claim,  to  be  paid  over  or 
distributed  as  the  circumstances  of  the  estate  require ;  provided^ 
that  if  any  creditor  whose  claim  has  been  allowed,  but  is  not  yet 
due,  shall  appear  and  assent  to  a  deduction  therefrom  of  the  legal 
interest  for  the  time  the  claim  has  yet  to  run,  he  shall  be  entitled 
to  be  paid  accordingly. 

>rtlljme5t'lf     §  ^^^'  Whenever  a  decree  shall  be  made  by  the  probate  court 

*J^*i^!®°,'i°^.for  the  payment  of  creditors,  the  executor  or  administrator  shall  be 

bie  therefor,     personally  liable  to  each  creditor  for  his  claim,  or  the  dividend 

thereon,  and  execution  may  be  issued  on  such  decree,  as  upon  a 

judgment  in  the  district  court,  in  favor  of  each  creditor,  and  the 
AiM>  liable  on  samc  proceeding  may  be  had  under  such  execution  as  if  it  had  been 

issued  from  the  district  court.     The  executor  or  administrator  shall 

also  be  liable  on  his  bond  to  each  creditor. 

Thifl  decree  is  a  judicial  determination  of  the  righte  of  tbe  partiee,  and  poflsessee  aO 
the  elements  of  a  final  jadgment.    E$UUe  of  M.  E.  Cooky  deceated^  14  Cal.  130. 

§  246.  When  the  accounts  of  the  administrator  or  executor  have 
been  settled,  and  an  order  made  for  the  payment  of  debts  and  dis- 

Claimg  not     „       .  _    ,  ..  ,  i   .  .  •      i    j    j  • 

included  Id  or:  tnbutiou  of  tho  cstato,  no  Creditor  whose  claim  was  not  mcluaed  m 

dor  for  payment  .. 

of  debt«.  the  order  for  payment  shall  have  any  right  to  call  upon  the  credit- 
ors who  have  been  paid,  or  upon  the  heirs,  devisees,  or  legatees,  to 
contribute  to  the  payment  of  his  claim ;  but  if  the  exectitor  or  ad- 
ministrator shall  have  failed  to  give  the  notice  to  the  creditors  as 
prescribed  by  this  act,  such  creditor  may  recover  on  the  bond  of 
the  executor  or  administrator  the  amount  of  his  claim,  or  such  part 
thereof  as  he  would  have  been  entitled  to  had  it  been  allowed ;  pro- 
videdy  that  this  section  shall  not  apply  to  any  creditor  whose  claim ' 
was  not  due  ten  months  before  the  dav  of  settlement,  or  whose  claim 
was  contingent  and  did  not  become  absolute  ten  months  before  such 
day. 

Diatiibuticn.  §  ^^'  ^^  *^®  whole  of  the  debts  shall  have  been  paid  by  the  first 
distribution,  the  court  shall  proceed  to  direct  the  payment  of  lega- 
cies and  the  distribution  of  the  estate  among  the  heirs,  legatees  or 


\ 
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Other  persons  entitled,  as  provided  in  the  next  chapter  ;  but  if  there 
be  debts  remaining  unpaid,  or  if y  for  other  reason^  the  estate  he  w^^  g^SntotrlSfonf 
in  a  proper  condition  to  be  closed^  the  court  shall  give  such  exten- 
sion of  time  as  may  be  reasonable  for  a  final  settlement  of  the 
estate,     (a.) 

[Forma  Nos.  192,208,  209,  Appendix.] 
See  Sec.  258,  posty  and  decisiomi  there  noted. 

It  would  be  dangerous  doctrine  to  bold  that  the  omission  of  the  administrator  to  ob- 
tain an  extension  of  time,  or  of  the  court  to  make  the  entry  of  such  order  upon  its 
minates,  would  have  the  effect  to  invalidate  acts  done  by  the  acting  administrator  to 
the  extent  of  defeating  the  title  of  a  Ao9U7^<ic  purchaser.    Poor  v.  Boyce,  12  Tex.  440. 

The  legal  title  to  a  decedent's  property  is  vested  in  the  administrator  for  certain 
special  purposes;  collecting  assets,  paying  debts,  and  for  distribution.  But  subject  to 
this,  the  whole  interest  in  the  estate  vests  inmiediately  on  decedent's  death  in  the  per- 
sons entitled  under  the  statute  of  distribution ;  and  where  there  are  no  debts  to  be  col- 
lected or  paid,  and  when  it  is  unnecessary  for  the  purpose  of  distribution  that  an  admin- 
istrator should  be  appointed,  the  legal  title  to  the  personal  estate  vests  without  distri- 
bution in  the  distributee,  tn  the  same  way  and  manner  that  the  real  estate  descends  to 
the  heir.    Holly.  Holly  27  Miss.  458;  Anderson  v.  Brumjield,  32  Miss.  107. 

Where  an  executor  or  administrator  pays  a  debt,  or  discharges  a  contract  constitut- 
ing a  just  charge  against  the  estate  of  his  testator  or  intestate,  out  of  his  private  funds, 
he  will  be  entitled  to  an  allowance  for  the  same  in  his  administrator's  account ;  and  in 
case  the  estate  has  passed  away,  he  can  enforce  the  same  against  the  heirs  and  distrib- 
utees.    Woods  v.  Ridley,  27  Miss.  119. 

§  248.  At  the  time  desiimated  in  the  last  section,  or  sooner,  if 

.  ;  .  ®  '  '  Executor's 

irithm  that  time  all  the  property  of  the  estate  shall  have  been  sold,  final  account, 
or  there  shall  be  sufficient  funds  in  his  bands  for  the  payment  of  all 
the  debts  due  by  the  estate,  and  the  estate  be  in  a  proper  condition 
to  be  closedy  the  executor  or  administrator  shall  render  a  final  account 
and  pray  a  settlement  of  his  administration,     (a.) 

[Forma  Nos.  198, 199,  200,  201,  Appendix.] 

§  249.  If  he  neglect  to  render  his  account,  the  same  proceed- 
ings may  be  had  as  prescribed  in  this  chapter  in  regard  to  the  first  re?df/ fiMi^ac*- 
account  to  be  rendered  by  him ;  and  all  the  provisions  of  this  chap- 
ter relative  to  the  last  mentioned  account,  and  the  notice  and  settle- 
ment thereof,  shall  apply  to  his  account  presented  for  final  settle- 
ment. 

CaseM  bearing  upon  the  general  subject  of  the  preceding  division  of  the  Statute. 
If  an  executor  or  adminisVutor  receive  from  the  debtor  an  allowance  over  and  above 


count. 


{a)  Amended  1861 ;  amended  portion  in  italics. 
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the  amonnt  of  the  demand,  for  extra  tronUe  in  settling  and  adjusting  it,  he  ia  not  bound 
to  account  for  it ;  and  if  be  receive  extra  interest,  be  cannot  be  charged  with  it  in  his 
administration  account.    Gordon  v.  iVetty  8  N.  H.  444. 

But  see  Sec.  2]7,  ante. 

The  time  and  expenses  of  an  executor  in  procuring  an  injunction  upon  a  frandnleni 
judgment  against  the  estate  maj  be  allowed.    EvarU  v.  Mason,  11  Vt.  122. 

The  fact  that  an  executor  or  administrator  has  charged  a  gross  sum  in  his  acoofmt 
for  personal  services,  furnishes  no  legal  reason  for  rejecting  the  charge  in  toto.    Ibid. 

An  administrator  who  has  purchased  a  judgment  against  a  plaintiff  since  the  rendi- 
tion of  a  judgment  against  him,  for  a  debt  owing  by  intestate,  cannot  set  off  such  judg- 
ment.   Hilh  V.  Tollman,  21  Wend.  674. 

On  an  application  for  leave  to  issue  execution  upon  a  judgment  against  an  executoor 
for  costs,  in  defense  of  a  proceeding  instituted  by  an  executor,  the  latter  sought  to  off*- 
set  a  judgment  against  the  i^)plicant,  recovered  by  C.  B.  and  assigned  to  the  executor: 
Held  J  that  as  the  judgment  for  costs  was  in  terms  against  the  executor  in  his  represent- 
ative capacity,  it  must  abide  the  course  of  distribution  of  the  estate.  The  judgment 
purchased  by  the  executor  belongs  to  him  individually.  To  authorize  a  set-off,  the 
debts  must  be  mutual,  and  must  be  due  to  and  from  tJie  same  persons  in  the  same  capac- 
ity ;  and  it  is  against  sound  policy  to  permit  executors  to  buy  up  claims  against  credit- 
ors of  the  deceased,  for  the  purpose  of  obtaining  a  set-off  in  equity.  Dudley  v.  Grw- 
wold,  2  Brad.  24. 

Executors  may  be  allowed  for  their  expenses  in  the  management  of  the  estate;  but 
the  charges  must  be  reasonable.  If  necessary,  an  agent  may  be  employed  at  the  ex- 
pense of  the  estate.    Olover  v.  Holley,  2  Brad.  291. 

An  administrator  will  be  allowed  for  expenses  of  communicating  intelligence  of  the 
death  of  the  deceased  to  his  family,  for  all  necessary  charges  attending  his  interment, 
and  for  his  own  traveling  expenses.    Hosier  v.  Hosier,  1  Brad.  248. 

If  an  agent  has  been  necessarily  employed  in  the  collection  of  the  rents  of  leasehold 
estate  by  the  executors,  his  commissions  may  be  allowed ;  but  if  the  executor  has  him- 
self performed  the  service,  he  can  only  receive  his  regular  statutory  commissions. 
Fisher  v.  FisJier,  1  Brad.  335. 

I  Beasonable  repairs  and  improvements,  enhancing  the  value  of  the  property,  may  be 
made  by  an  executor  upon  leasehold  estate  occupied  by  the  legatees  or  parties  in  inter- 
est, etc.    Ames  v.  Downing,  1  Brad.  321. 

On  an  accounting,  the  surrogate  has  jurisdiction  to  try  every  qiiestion  necessary  to 
the  settlement  of  the  accounts.  The  legatees  can  adduce  evidence  to  charge  the  exec- 
utor with  more  assets  than  he  acknowledges  to  have  received ;  and  it  is  competent  for 
him,  on  the  other  band,  to  show  in  defense  that  the  assets  were  his  own  property,  and 
not  part  of  the  testator's  estate  at  the  time  of  his  death.  Merchant  v.  Merchant,  2 
Brad.  432. 

Where  partnership  property  has  come  into  the  hands  of  an  administrator,  be  is  no 
further  accountable  than  for  the  share  of  the  deceased  in  the  partnership  assets,  after 
payment  of  all  the  liabilities,  and  a  full  settlement  of  all  the  partnership  accounts. 
Montgomery  v.  Dunning,  2  Brad.  220. 

The  administrator  of  a  surviving  partner  stands  in  the  same  position  as  the  surviving 
partner  in  his  lifetime,  and  although  he  has  the  legal  title  to  the  partnership  effects,  yet 
they  are  assets  of  the  firm,  and  not  of  his  intestate,  and  should  neither  be  inventoried 
nor  accounted  for  as  property  of  his  intestate.     Thomson  v.  Thomson,  1  Brad.  24. 

An  executor  who  is  also  named  as  a  trustee  in  a  will,  though  not  entitled  to  commis- 
sions in  each  capacity,  shall  have  his  full  commissions  both  for  receiving  and  paying 
out,  on  the  final  settlement  of  his  account  as  executor.    Mann  v.  Lavretice,  3  Brad.  424. 

Interest  will  be  charged  against  the  executor  if  he  mix  the  funds  of  the  estate  with 
his  own  and  make  use  of  them.    Olgivie  v.  Olgivie,  1  Brad.  356. 
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An  adoiinutnitor  having  the  funds  of  the  estate  in  cash  for  six  jeara,  not  showing 
that  the  money  was  kept  in  hank,  or  otherwise,  ready  to  be  paid  over,  and  not  explain- 
ing the  delay  in  closiDg  the  estate :  Heldf  that  he  was  chargeable  with  interest  on  the 
presomption  of  use  of  the  funds.    Hosier  y.  Hosier ^  1  Brad.  248. 

An  administrator  will  be  chaigeabie  with  interest  accruing  on  claims  against  the 
estate,  which  have  been  approved,  if  he  have  funds  and  neglect  to  take  proper  steps 
U>  have  them  applied  to  the  discharge  of  the  claims.    Finley  v.  Carothersy  9  Tex.  517. 

Although  a  claim  be  an  open  account  it  bears  interest  from  the  date  of  its  approval, 
the  allowance  and  approval  being  a  judgment.    Ibid. 

A  settlement  in  the  probate  court  is  a  final  settlement ;  but  a  complainant  who  was 
no  party  to  it  may  treat  it  as  a  nullity,  and  proceed  to  invoke  the  equitable  powers  of 
the  district  court,  and  compel  the  administrators  to  a  full  accopnt,  disregarding  the  pro- 
ceeding or  settlement  in  the  probate  court.     Clarke  v.  Perry ^  5  Cal.  58. 

Administrators  and  executors  are  individually  responsible  for  costs  recovered  against 
them  in  every  case ;  but  they  shall  be  allowed  them  in  their  administration  accounts,  ex- 
cept when  it  appears  that  the  action  has  been  prosecuted  or  resirted  without  just  cause. 
Hieox  V.  Graham,  6  Cal.  167. 

An  administrator  is  not  responsible  for  a  debt  lost  by  mistake,  where  he  acted  in  good 
£uth  and  under  advice  of  counsel.    King  v.  Morrison^  1  Penn.  188. 

If  an  administrator  sends  wine  belonging  to  the  estate  abroad  on  speculation,  and 
loses  on  it,  he  is  responsible  for  the  loss.     Callaghan  v.  Hall,  1  Serg.  &  Rawles,  241. 

He  is  also  liable  for  the  interest  and  costs  of  a  debt  which  he  refused  to  pay  when 
assets  were  in  his  hands.    Ibid. 

Lands  ordered  in  a  will  to  be  sold  will  be  regarded  as  money  in  constructing  wiU. 
Postal  V.  Postell,  1  De  Saussure,  173. 

It  seems,  upon  the  doctrine  of  equitable  conversion,  that  under  such  a  will  the  whole 
estate  is  to  be  considered  as  personal  estate  from  the  death  of  the  testator,  so  that  the 
rents  and  profits  of  the  real  estate  received  by  the  executor,  and  the  proceeds  of  a  sale 
thereof  made  by  him,  become  legal  assets  in  his  haiids,  for  which  he  is  bound  to  account 
as  perwnal  estate.    Stagg  v.  Jackson^  1  Comstoek,  206. 
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CHAPTER  XI. 

PARTITION  AND  DISTRIBUTION  OF  ESTATES. 

Petition  by  §  250.  At  anj  time  after  the  lapse  of  four  months  j  after  the 
lor  hie  portion  issuing  of  letters  testamentary  or  of  administration,  any  heir,  devisee 
or  legatee  may  present  his  petition  to  the  court,  that  the  legacy  or 
share  of  the  estate  to  which  he  is  entitled  may  be  given  to  him, 
upon  his  giving  bonds  with  security  for  the  payment  of  his  propor- 
tion of  the  debts  of  the  estate,     (a.)  - 

[Form  No.  802,  Appendix.] 

§  251.  Notice  of  the  application  shall  be  given  to  the  executor 

piio«tion.        or  administrator  personally^  and  to  all  persons  interested  in  the 

estate,  in  the  same  manner  that  notice  is  required  to  be  given  of 

the  settlement  of  the  account  of  an  executor  or  administrator,  (a.) 

[Fomu  Nob.  203, 204,  Appendix.] 
Bee  Sec.  233,  ante. 

Executor, etc,     &  252.  The  oxecutor  or  administrator,  or  any  person  interested 

may  resist  ap-        '  i  .         i  i.       . 

plication.        in  the  estate,  may  appear  and  resist  the  application,  or  any  other 
heir,  devisee  or  legatee  may  make  a  similar  application  for  himself. 

§  253.  If  at  the  hearing  it  appear  that  the  estate  is  but  little 

prayed!^^"*  "indebted,  and  that  the  share  of  the  party  or  parties  applying  may 

be^  allowed  to  him  or  them,  without  injury  to  the  creditors  of  the 

estate,  the  court  shall  make  a  decree  in  conformity  with  the  prayer 

of  the  applicant  or  applicants :  provided,  each  one  of  them  shall 

(a)  Amended  1861 ;  amended  portion  in  itatica. 
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first  execute  and  deliver  to  the  executor  or  administrator  a  bond  in 

such  sum  as  shall  be  designated  by  the  probate  judge,  and  with  ,,,^<'°by  V 

i       sureties  to  be  approved  by  him,  payable  to  the  executor  or  admm.*»»>«tee. 

k     - j?hj..nnil  fiu-  thA  navment  bv  the  heir,  legatee  or  de- 


Amended  Sec.  258.— Paw«(£  March  20th,  1866. 
[Huitiites  1865-'6,  p.  3*;!9.— Took  elfecton  pawa^pe.} 
§  258.  Upon  the  final  settlement  of  the  accouots  of  the  executor  or 
administrator,  or  at  any  subsequent  time,  upon  the  application  of  the 
executor  or  administrator,  or  of  any  heir,  legatee,  or  devisee,  the 
Court  shall  proceed  to  distribute  the  residue  of  the  estate,  if  any, 
among  the  persona  who  by  law  are  entitled  thereto ;  and  if  the  testa- 
tor or  intestate  shall  have  left  him  or  her  surviving  several  children, 
or  one  child  and  I  he  issue  of  one  or  more  other  children,  and  if  any 
one  of  such  surviving  children  shall  before  the  dose  of  administration 
have  died  while  under  age  and  not  having  been  married,  no  adminis- 
tration on  such  deceased  child's  estate  shall  be  necessary,  but  all  the 
estate  which  comes  to  the  deceased  child  by  inheritance  from  such 
deceased  parents  shall  without  administration  be  distributed  to  the  other 
heirs  as  presci'ibed  by  law.  A  statement  of  the  receipts  and  disburse- 
nients  of  the  executor  or  administrator  since  the  rendition  of  his  final 
account,  shall  be  reported  and  filed  at  the  time  of  making  such  distri- 
bution, unless  distribution  of  the  real  estate  only  be  made,  and  a  set- 
tlement thereof  together  with  an  estimate  of  the  expenses  of  closing 
the  estate  shall  be  made  by  the  Court,  and  shall  be  included  in  the 
decree ;  or  the  Court  or  Judge  may  order  notice  of  the  settlement  of 
such  supplementary  account,  and  may  refer  the  same  as  in  other  cases 
of  the  settlement  of  accounts. 


be  maintained  by  the  executor  or  admmistrator  on  the  bond. 

§  258.  Upon  the  final  settlement  of  the  accounts  of  the  executor 
or  administrator,  or  at  any  subsequent  time,  upon  the  application  ^h^„fl„„d,^ 
of  the  executor  or  administrator,  or  of  any  heir,  legatee  or  devidee,trib«M«n  may 
or  the  grantee  of  the  heir,  legatee  or  devisee,  the  court  shall  pro- 
ceed to  distribute  the  residue  of  the  estate,  if  any,  among  the  per-, 
sons  who  by  law  are  entitled. 

A  statement  of  the  receipU  and  disbursements  of  the  executor  or 
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administrator^  tince  the  rendition  of  hie  final  accounts^  shall  be  re- 
ary°'!Ea3'*!t  po^^  and  filed  at  the  time  of  making  such  distribution^  unless  die- 
«<>««»♦•  tribution  of  the  real  estate  only  be  made,  and  a  settlement  thereof  ^ 

together  wWi  an  estimate  of  the  expenses  of  closing  the  estate,  shall 
be  made  by  the  court,  and  shall  be  included  in  the  decree,  or  the 
court  or  judge  may  order  notice  of  the  settlement  of  such  supple- 
mentary account,  and  may  refer  the  same  as  in  other  cases  of  the 
settlement  of  accounts,     (a.) 

[Fonn  No.  208,  Appendix.] 
See  8ec8.  233  and  247,  anU. 

The  probate  oonrt  has  no  power  to  direct  that  the  portion  of  an  estate  of  an  intestate, 
originallj  allotted  to  one  of  the  heirs  at  law,  a  nonresident,  shall  be  distributed  among 
other  heirs,  if  the  nonresident  heir  shall  tail  to  appear  and  claim  it  within  a  year. 
PyaU  V.  Brockman,  6  Cal.  418. 

The  money  should  be  paid  into  the  State  treasury,  where  it  must  remain  until  olaimed 
by  the  owner,  or  in  case  of  his  death,  by  bis  representatives.    Ibid. 

Personal  property  bequeathed  to  a  particular  legatee  upon  conditions  which  are  not 
accepted,  does  not  pass  under  the  residuary  clause,  but  is  distributed  as  undiq[K)sed 
property.    Rtehardson  v.  Sinkler^  2  De  Saussure,  127. 

A  legatee  before  bis  legacy  becomes  due,  may  sue  the  executor  and  compel  an  ac- 
count and  security,  if  he  is  wasting  the  assets  or  incumbering  the  estate.  Hopkins  ▼. 
Wainwright^  1  De  Saussure,  302. 

The  holder  of  a  note,  which  by  the  acknowledgment  of  the  administrator  and  ap- 
proval of  th<i  court  has  become  a  recognised  claim  against  the  estate,  which  has  been 
closed  without  payment  of  the  debt,  may  subject  the  interest  to  which  the  estate  was 
entitled  in  property  that  has  passed  into  the  hands  of  the  guardians  of  the  heirs  of  ike 
makcTf  without  the  intervention  of  an  administrator  de  bonis  non,  although  sudi 
guardian  received  the  property  from  an  estate  in  which  his  wards  and  the  deceased 
debtor  were  jointly  interested,  and  upon  which  said  debtor  was  administratrix,  but  as 
to  which  there  had  not  been  a  final  partition  and  distribution.  Debrell  v.  Ponton^  23 
Texas,  686. 

The  executor  or  administrator  is  a  necessary  party  in  every  case  where  distribution 
of  intestate's  estate  is  sought,  and  a  decree  for  distribution  without  making  him  a  party 
is  erroneous.    Porter  v.  Porter^  7  How.  Hiss.  106. 

Where  a  trust  is  established  against  an  iusolvent  estate,  in  property  which  has  been 
sold  as  the  property  of  said  estate  since  the  decease  of  the  trustee,  the  cestui  que  trust 
will  not  be  remitted  to  his  pro  rata  w^ith  the  general  creditors,  but  is  entitled  to  recover 
the  proceeds  of  the  trust  property.     Vanderer  v.  Freeman^  20  Texas,  333. 

Court  has  power  to  imprison  by  attachment  for  a  contempt,  an  administrator,  guard- 
ian or  executor,  for  his  failure  or  refiiaal  to  comply  with  any  lawful  order  or  decree  of 
the  court.  This  power  belongs  as  well  to  probate  courts  as  to  any  othera ;  it  is  abso- 
lutely necoBsary  to  enable  those  courts  to  protect,  preserve  and  administer  the  estates 
of  decedenU.     WaUon  v.  WUliams,  36  Miss.  331. 

And  it  seems  that  the  action  of  the  probate  court  in  punishing  for  contempt,  is  not 
appealable  or  liable  to  review.    Ibid. 


(a)  Amended  1861 ;  amended  portion  in  italics. 
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&c.    260  ^.  —  Applicable  anfy  to   San   Francisco. — Passed  March 

3lsij  1866. 

[St&tates  1865-'6,  p.  521,  Sec.  5.— Took  effect  on  poMage.] 
§  5.  No  order  or  decree  for  the  distribution  of  anj  property  of  any 
decedent  shall  be  made  by  the  Probate  Judge  until  the  administrator 
or  administrators,  executor  or  executors,  executrix  or  executrices,  (as 
the  case  may  be)  shall  have  filed  in  the  Probate  Court  his,  or  her,  or 
their  good  and  sufficient  affidavit  that  all  personal  property  taxes  due 
the  State,  and  said  city  and  county,  that  have  attached  to  or  accrued 
against  the  estate  of  such  decedents  have  been  fully  paid. 


part  thereof  should  be  delivered  to  the  executor  or  admin istratator  in 
the  State  or  place  of  residence,  the  Court  may  order  such  delivery  to 
be  made,  and  may,  if  necessary,  order  the  sale  of  the  real  estate;  and  a 
like  delivery  of  the  proceeds  ;  and  the  delivery,  in  accordance  with  the 
order  of  the  Court,  shall  be  a  full  discharge  of  the  executor  or  admin- 
istrator, with  the  will  annexed,  in  this  State,  in  relation  to  all  property 
embraced  in  such  order,  which  shall,  unless  reversed  on  appeal,  bind 
and  conclude  all  parties  in  interest.  Sales  of  real  estate  ordered  by 
virtue  of  this  seetion  shall  be  made  in  the  same  manner  as  other  sales 
of  real  estate  of  deceased  persons  by  order  of  the  Probate  Court. 


fftUl/Vt      UflVW    ^l*«Vj    vv    «..«.... 


(a)  Amended  May  20th,  1861  j  amended  portionB  in  italics. 
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w^y,  who  shall  have  ihz  same  authority  and  be  governed  by  the 
same  rules  as  if  three  were  appointed,     (a.) 

[ForoM  Nos,  210,  217,  Appendix.] 


Amendment  to  Sec,  266. — Passed  April  4<A,  1864. 

[Took  efl(*ct  on  pofsage.] 

§  266.  When  any  such  real  estate  cannot  be  divided  without 
prejudice  or  inconvenience  to  the  owners,  the  Probate  Court  maj 
assign  the  whole  to  one  or  more  of  the  parties  entitled  to  share 
therein  who  will  accept  it,  always  preferring  the  males  to  the 
females,  and  among  children  preferring  the  elder  to  the  younger ; 
provided^  the  parties  so  accepting  the  whole  shall  pay  to  the  other 
parties  interested  their  just  proportion  of  the  true  value  thereof,  or 
shall  secure  the  same  to  their  satisfaction,  or  in  case  of  the  minority 
of  such  party,  then  to  the  satisfaction  of  his  or  her  Guardian,  and 
the  true  value  of  the  estate  shall  be  ascertained  and  reported  by 
Commissioners ;  and  when  the  Commissioners  appointed  to  make 
partition  shall  be  of  the  opinion  that  any  such  real  estate  cannot 
be  divided  without  prejudice  or  inconvenience  to  the  owners,  they 
ti<  shall  so  report  to  the  Court,  and  shall  recommend  that  the  whole 

be  assigned  as  before  provided,  and  shall  find  and  report  the  true 
value  of  such  real  estate.  Upon  the  return  of  the  report  of  the 
Commissioners,  and  upon  making  or  securing  payment  as  before 
provided,  the  Court  may,  if  the  same  shall  appear  just  and  proper, 
confirm  the  report,  and  thereupon  the  assignment  shall  be  com- 
plete, and  the  whole  of  such  real  estate  shall  vest  in  the  person  or 
persons  to  whom  the  same  shall  be  so  assigned. 

rftlfoHrh  rome^^  v'i^uptcr,  aituuugu  Bome  oi  oneungmai  uciw  ur  u«vuh«5b  may 
^h^^epSjJSj  J*^«  conveyed  their  shares  to  other  persons,  and  such  shares  shaU 
wi^^^  the.  in.  be  assigned  to  the  person  holding  the  same,  in  the  same  manner  as 
they  otherwise  should  have  been  to  such  heirs  or  devisees. 

[Perm  No.  222,  Appendix.] 
Partition  ^y  be  had  by  the  ™a  ewner  of  the  .ha«,,  whether  it  be  the  heir,  the 


(a)  Amended  1861  j  amended  portion  in  italic 
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devisee  or  tbe  alienee  from  the  heir  or  deyisee  or  anj  rabfleqaent  alienee.  The  real 
owner  is  pnt  in  the  ritoation  of  the  heir  or  deyisee  for  the  parpose  of  a  partition.  E$- 
taie  of  CaMtrOf  April  Term,  1861. 

§  265.  The  several  shares  in  the  real  and  personal  estate  shall 
be  set  out  to  each  individual  in  proportion  to  his  risht,  by  such   ^  shares  to  be 

.         .     .         '^     ^  ...     set  ont  by  metes 

metes  and  bounds,  or  description,  that  the  same  can  be  easily  dis-^i^d  bounds, 
tinguished,  unless  two  or  more  of  the  parties  interested  shall  con- 
sent to  have  their  shares  set  out,  so  as  to  be  held  by  them  in  com- 
mon and  undivided. 

[Fonn  No.  233,  Appendix.] 


§  266.  When  any  such  real  estate  cannot  be  divided  without 
prejudice  or  inconvenience  to  the  owners,  the  probate  court  may  niJ^**b?«J!iJn* 
assign  the  whole  to  one  or  more  of  the  parties  entitled  to  ^^r^Mrtain^ooDdr. 
therein,  who  will  accept  it,  always  preferring  the  males  to  the^^'^' 
females,  and  among  children,  preferring  the  elder  to  the  younger ; 
pravidedy  the  parties  so  accepting  the  whole  shall  pay  to  the  other 
parties  interested  their  just  proportion  of  the  true  value  thereof,  or 
shall  secure  the  same  to  their  satisfaction,  or  in  case  of  the  minor- 
ity of  9uch  party  then  to  the  satitfactian  of  his  or  her  guardian  ; 

0^'-  and  the  true  value  of  the  estate  shall  be  ascertamed  and  reported 

i*'-  by  oommissuniers.     (a.) 


§  267.  When  any  tract  of  land  or  tenement  shall  be  of  greater 


^  '^  value  than  either  party's  share  in  the  estate  to  be  divided,  and  can-   paTmeats  for 

Jr.  not  be  divided  without  injury  to  the  same,  it  may  be  set  off  by  theS?on!*^  **''**'" 

1^  commissioners  appointed  to  make  partition  to  either  of  the  parties 

who  will  accept  it,  giving  preference  as  prescribed  in  the  preceding 
sections ;  provided^  the  party  so  accepting  shall  pay  or  secure  to 
one  or  more  of  the  others  such  sums  as  the  commissioners  shall 
award,  to  make  the  partition  equal,  and  the  commissioners  shall 
make  their  award  accordmgly ;  but  such  partition  shall  not  be  es- 
tablished by  the  court  until  the  sums  so  awarded  shall  be  paid  to 
the  parties  entitied  to  the  same,  or  secured  to  their  satisfaction. 

[Form  No.  223,  Appendix.] 

§  268.  When  it  cannot  otherwise  be  fairly  divided,  the  whole,  or 


(a)  Amended  Kay  20th,  1861 ;  amended  portion  in  italics 
J 
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any  part  of  the  estate,  real  or  personal,  may  be  recommended  bj 
bei»oildtnd°nr-^^®  Commissioners  to  be  sold;  and  if  the  report  be  confirmed,  the 
ceeda  divided,  court  may  ordor  a  sale  by  the  executor  or  administrator,  or  by  a 
cammissianer  appointed  for  that  purpose,  and  distribute  the  pro- 
ceeds. The  sale  shaU  be  conducted  and  reported  uporty  and  be 
confirmed^  in  the  same  manner  and  under  the  same  rules  as  in  or- 
dinary cases  of  sales  of  land  by  an  administrator  under  this 
a£t.     (a.) 

[Fomn  Noa.  212  to  222,  Appendix.] 

§  269.  When  partition  of  real  estate  among  heirs  or  devisees 
shall  be  required,  and  such  real  estate  shall  be  m  common  and  un- 

mois^^hoVTi^^Jivid^^i  ^^^^  ^®  r^J^l  estate  of  any  other  person,  the  commissioners 
vided.  gj^^j  g^g|.  jjyjj^  ^qJ  sever  the  estate  of  the  deceased  from  the 

estate  in  which  it  lies  in  common,  and  such  division  so  made  and 

established  by  the  probate  court  shall  be  binding  upon  all  persons 

rii-»it'n»>  roft  interested.     Upon  the  application  by  petition  of  the  heirs  or  credit-- 

'orSj  or  any  of  them^  the  probate  court  may  authorize  the  executor 

■  or  administrator  to  bring  suit  for  such  partition  in  Hie  district  court. 

Such  suit  may  also  be  brought  by  an  executor  when  so  authorized 

by  the  terms  of  the  wilL     (a.) 

[Form  No.  210,  Appendix.] 
Bee  Sec.  261,  ante. 


Aj^enta 


§  270.  Before  any  partition  shall  be  made,  or  any  estate  divided, 
™?«"*ai?d*«t-  ^  provided  in  this  chapter,  guardians  shall  be  appointed  for  all 
appoVLted?  **•  minors  and  insane  persons  interested  in  the  estate  to  be  divided ; 
and  some  discreet  person  shall  be  appointed  to  act  as  agent  for  such 
parties  as  reside  out  of  the  State,  or  an  attorney  for  all  absent  heirs 
and  persons  interested;  and  notice  shall  be  given  to  all  parties  in- 
Koiice.  terested  in  the  partition^  their  guardia7is,  agents  or  attorneys  by  the 
commissioners  of  the  time  tchen  Uiey  shall  proceed  to  make  parti- 
tion. The  commissioners  may  take  testimony ^  order  surveys^  and 
Acm  of  com-take  such  other  steps  as  may  be  necessary  to  enable  them  to  form  a 
judgment  upon  the  matters  before  them,     (a.) 

[Forms  Noe.  214,  218,  219,  223,  Appendix.] 
See  decisions  under  Sec.  159. 


(a)  Amended  1861 ;  amended  portions  in  italics. 


micMuuers. 
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§  271.  The  commissioners  shall  make  report  of  their  proceed- 
ings and  of  the  partition  agreed  upon  by  them  to  the  probate  court,  c^jaSSdonert*^ 
in  writing,  and  the  court  may,  for  sufficient  reasons,  set  aade  such 
report,  and  commit  the  same  to  the  same  commissioners,  or  appoint 
others ;  and  when  st»ch  report  shall  be  finally  confirmed^  a  certified 
copy  of  the  decree  of  partition  made  thereon^  attested  by  the  clerk,  ,ecoiS3.**  ^ 
under  the  seal  of  the  court,  shall  be  recorded  in  the  office  of  the 
recorder  of  the  county  where  the  lands  lie.     (a.) 

[Forms  No«.  219,  223,  Appendix.]  ^  • 


as^gmi 


§  272.  When  the  probate  court  shall  make  a  decree  assffmng  iwben  oom- 

,.,^  .111     miMlonen     to 

the  residue  of  any  estate  to  one  or  more  persons  entitled  to  the  make  partition 

•^  '^  not  ucecenrjr. 

same,  it  shall  not  be  necessary  to  appoint  commissioners  to  make 
partition  or  distribution  of  such  estate,  unless  the  parties  to  whom 
the  assignment  shall  be  decreed,  or  some  of  them,  shall  request  t 

that  such  partition  shall  be  made. 

§  273.  All  questions  as  to  advancements  made,  or  alleged  to 
have  been  made^  by  the  deceased  to  any  heirs,  may  be  heard  ^^^x^^^l^^ 
determined  by  the  probate  court,  and  shall  be  specified  in  the  de-JJSJj^*^y'**pJJ: 
cree  assigning  and  distributing  the  estate,  and  in  the  warrant  to*^***®^*"** 
the  commissioners,  and  the  final  decree  of  the  probate  court,  or  in 
case  of  appeal,  of  the  supreme  court,  shall  be  bindmg  on  sl\  parties 
in  the  estate,    (a.) 

[Form  No.  223,  Appendix.] 

§  274.  When  any  estate  shall  be  assigned  by  decree  of  the  court, 
or  distributed  by  commissioners,  as  provided  in  this  chapter,  to  any  appoint  jj«n* 
person  residing  out  of  this  State,  and  having  no  agent  therein,  snd  jjjj  ft>«'  •*»•»" 
it  shall  be  necessary  that  some  person  should  be  authorized  to  take 
possession  and  charge  of  the  same  for  the  benefit  of  such  absent 
person,  the  court  may  appoint  an  agent  for  that  purpose,  and  au- 
thorize him  to  take  charge  of  such  estate  as  well  as  to  act  for  such 
absent  person  in  the  partition  and  distribution. 

[Form  No.  214,  Appendix.] 

Agent  to  gire 

§  275.  Such  agent  shall  give  a  bond  to  the  judge  of  probate,  to^^"^* 


(a)  Amended  May  20th,  1861 ;  amended  portions  in  italioa. 
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be  approved  by  him,  faithfully  to  manage  and  accouit  for  such 
estate,  before  he  shall  be  authorized  to  receiye  the  same  ;  and  the 
court  appointing  such  agent  may  allow  a  reasonable  sum  out  of  the 
profits  of  the  estate  for  his  services  and  expenses. 

§  276.  When  the  estate  shall  remain  in  t£e  hands  of  the  agent 
unclaimed  for  a  year,  it  shall  be  sold  under  the  order  of  the  court, 
Uneiaimed  «-  and  the  procceds,  deducting  the  expenses  of  the  sale,  to  be  allowed 
by  the  court,  shall  be  paid  into  the  State  treasury.  When  the  pay- 
ment is  made,  the  agent  shall  take  from  the  treasury  duplicate  i«- 
cei^ts,  one  of  which  he  shall  file  in  the  office  of  the  controller,  and 
the  other  in  the  probate  court. 

§  277.  The  agent  shall  be  liable  on  his  bond  for  the  care  and 
Liabuity  cf  P^^s^i'^&tion  of  the  estate  while  in  his  hands,  and  for  the  payment 
Mrent.  of  ^e  proceeds  of  the  sale,  as  required  m  the  preceding  section, 

and  may  be  sued  thereon  by  any  person  interested. 

§  278.  When  any  person  shall  appear  and  clum  the  money  paid 

•lidmtnt!*^*  ^  hito  the  treasury,  the  probate  court  making  the  distribution,  being 

first  satisfied  of  his  right,  shall  grant  him  a  certificate  under  its 

seal ;  and  upon  the  presentation  of  the  certificate  to  the  controller, 

he  shall  draw  his  warrant  on  the  treasurer  for  the  amount. 

§  279.  When  the  estate  has  been  fully  administered,  and  it  is 
shown  by  the  executor  or  administrator,  by  the  production  of  satis* 
Deeree  die-  factory  vouchers,  that  he  has  pud  all  sums  of  money  due  from  him, 
ator,  cto.  and  delivered  up  under  the  order  of  the  court  all  the  property  of 
the  estate  to  the  parties  entitied,  and  performed  all  the  acts  lauh 
fuUy  required  of  Jdm^  the  court  shall  make  a  decree  dischar^g 
him  from  all  liability  to  be  incurred  thereafter,     (a.) 

[Forma  Nos.  234,  235, 226,  Appendix.] 

§  280.  The  final  settlement  of  an  estate  shall  not  prevent  a  sub- 

^w«"  o^»d-  sequent  issuance  of  letters  testamentary^  or  of  administration,  with 

«ici decree''*'^  tt^iVZ  annexed,  should  other  property  of  the  estate  be  discovered, 

or  should  it  become  necessary  or  proper  from  any  cause  that  letters 

should  ag^n  be  issued,     (a.) 


(a)  Amended  May  2(Hh,  1861 ;  amended  portions  in  italics. 
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Stale  demands  cannot  be  made  the  groanda  for  reopening  a  saeoeision.  Whenever 
a  ease  is  presented,  showing  a  legal  reason  for  the  delaj,  we  will  know  how  to  make 
the  exception  to  the  general  rule  based  upon  presomption.  Chandler  y.  Hudson,  11 
Texas  32. 

Where  a  person  is  sole  heir  and  administrator,  and  sells  property  of  the  estate  with- 
out the  authority  of  the  county  oourti  it  will  be  considered  that  he  sold  the  property  as 
heir,  and  not  as  administrator.    Chvh  y.  Johnton,  11  Texas,  469, 

Where  there  is  no  administration,  the  heirs  may  sue  for  and  recover  the  property  of 
the  estate.    Blair  v.  Cisnerous,  10  Texas,  34. 

After  the  lapse  of  a  certain  time  administration  must  be  considered  as  closed,  whether 
ever  administered  in  point  of  fact  or  not.    Ilnd. 

The  fact  that  a  second  grant  of  administration  on  an  estate  is  general,  and  not  con- 
fined to  the  goods,  etc.,  de  bonis  non^  and  makes  no  mention  of  a  previous  administra- 
tion, could  not  affect  the  power  of  the  court ;  that  is,  the  character  of  the  grant  in  sub- 
stanee,  though  not  so  expressed  in  form.    Grande  v.  Herrera,  15  Texas,  533. 

The  grant  (of  administration)  including  two  estate  under  one  administration  is  some< 
thing  of  a  novelty,  but  would  not  be  void  either  in  whole  or  in  part  if  the  court  had 
jurisdiction  over  both  estates.  It  would  in  many  cases  be  productive  of  inconveniences ; 
in  others,  it  would  seem  quite  proper  and  oonvenient^-as  in  cases  of  joint  property  or 
cosuDonity  of  goods  between  husband  and  wifo.    Ibid, 


CHAPTER    XII. 

RBMOVAL  OF  EXECUTORS  AND  ADMINISTRATORS  IN  CERTAIN  CASES. 

§  281.  Whenever  the  probate  judge  has  reason  to  believe  from 
his  own  knowledge,  or  from  credible  information,  that  any  executor 
or  administrator  has  wasted,  embezzled  or  mismanaged,  or  is  about 

Powen  of  ex-  . 

eeaton.    etc.,  to  wasto  or  embezzle  the  property  of  the  estate  committed  to  his 

nuptnded.  .ii 

charge,  or  has  committed  or  is  about  to  commit  a  fraud  upon  the 
estate,  or  has  been  incompetent  to  act,  or  has  permanently  removed 
from  the  State^  or  has  wrongfvlly  neglected  the  estate,  or  has  long 
neglected  to  perform  any  ad  as  such  executor  or  administrator^  it 
shall  be-  his  duty,  by  an  order  entered  upon  the  minutes  of  the 
court,  to  suspend  the  powers  of  such  executor  or  administrator 
until  the  matter  can  be  investigated,     (a.) 

The  power  of  the  probate  judge  to  remove  in  his  discretion  an  adminiftrator  for  any 
of  the  oaaseB  named  in  the  statnte,  will  not  be  interfered  with  bj  the  appellate  eout, 
anleae  it  shoold  be  dearlj  shown  that  there  has  been  a  gross  abuse  of  discretion. 
Deck^t  Eitaie  y.  Gherke,  6  Cal.  666. 

speeiai  ad-  §  282.  During  the  suspension  of  the  powers  of  the  executor  or 
may  be  appoint- administrator,  under  the  authority  of  the  preceding  section,  the 
probato  court  or  judge  may,  if  the  condition  of  the  estate  requires 
it,  appoint  a  special  administrator  to  take  charge  of  the  effects  of 
the  estate,  who  shall  give  bond  and  account  as  other  special  admin- 
istrators are  required  to  do.     (a.) 

See  Sees.  88  to  94,  inclnsiTe. 

(a)  Amended  1861 ;  amended  portions  in  italics. 
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§  283.  When  such  suspension  has  been  made,  notice  thereof 
shall  be  given  to  the  executor  or  administrator,  and  he  shall  be  cited  ^  Kxecutor  to 

^  '  have  i>otic«*  o( 

to  appear  and  show  cause  why  his  letters  should  not  be  revoked.  J^'*«^';»^^f«'j'.j^*j 
If  he  fail  to  appear  in  obedience  to  the  citation,  or  if  appearing  the  *o«pKear. 
court  be  satisfied  that  there  exists  cause  for  his  removal,  his  letters 
shall  be  revoked  and  letters  of  administration  granted  anew,  as  the 
case  may  require. 

Of  coarse  an  adminiBtrator  who  has  been  removed,  cannot  be  required  to  surrender 
hJB  own  vouchers  or  papers  necessary  to  hia  own  defense.  Miller  y.  Jasper ^  10 
Tezaa,  513. 

§  284    At  the  hearing,  any  person  interested  in  the  estate  may    Any  party  fn. 
appear  and  file  his  allegations  in  writing,  showing  that  the  executor  Rppear  on  hm- 
or  administrator  should  be  removed.     Such  allegations  shall  be  ''^' 
heard  and  determined  by  the  court. 

See  See.  18,  anUj  and  casee  cited. 

• 

§  285.  If  the  executor  or  administrator  has  absconded  or  con- 
ceals himself,  or  has  removed  or  absented  himself  from  the  State^  Exffcrtor.eto., 
notice  may  be  given  him  of  the  pendency  of  the  proceedings  by  *    ^"  "'*^' 
publication,  in  such  manner  as  the  court  may  direct ;  and  the  court 
may  proceed  upon  such  notice  as  if  the  citation  had  been  personally 
served,     (a.) 

§  286.  In  the  proceedings  authorized  by  the  preceding  sections 
of  this  chapter,  for  the  removal  of  an  executor  or  administrator,  the    Attschmenfs 
court  may  compel  his  attendance  by  attachment,  and  may  compel  tendanc^^  *^' 
him  to  answer  questions  on  oath  touching  his  administration,  and 
upon  his  refusal  so  to  do  may  commit  him  until  be  obey,  or  may 
revoke  his  letters  or  both,     (a.) 


{a)  Amended  May'20tb,  1861;  amended  portions  in  italics. 
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MISCELLAKBOUS  PROTISIONS. 

ordem  and  §  287.  All  ordors  and  decrees  made  by  the  probate  court  daring 
eotlr^  i!r  the  its  terms  shall  be  entered  at  length  in  the  minute  book  of  the  court, 
mmu  e«.         ^^^  ^^  ^jj  ^^^^^  which  the  probate  judge  is  ipeciaUy  empowered 

to  make  out  of  term  time. 
jadfr«  to  f ign     Upou  the  closo  of  cach  term  the  judse  shall  sign  the  minutes  of 
the  proceedmgs. 

When  any  puilictxtian  is  ordered j  such  jruhlication  shall  bfi  made 
daily  or  otherwise^  as  often  during  the  prescribed  period  as  the  paper 
•i^icrtionf  to  **  ^^ff^^^y  issued,  unless  otherwise  provided  in  this  act.     The  court 
be  made.         ^  judgc  may,  however,  prescribe  a  less  number  of  publications  dur- 
ing the  period  prescribed,     (a.) 

§  288.  Whenever  personal  notice  is  required  by  this  act,  or  the 
bkt  peraouai  oct  to  provtdefor  the  appointment  and  prescribe  the  dudes  of  guard- 
ians, to  be  given  to  any  party  to  a  proceeding  in  the  probate  court, 
and  no  other  mode  of  giving  notice  is  prescribed,  it  shall  be  given 
by  citation,  issued  from  the  court,  signed  by  the  clerk,  and  under 
Citation.  the  seal  of  the  court,  directed  to  the  sheriflf  of  the  proper  county, 
and  requiring  him  to  cite  such  person  to  appear  before  the  court, 
or  judge,  as  the  case  may  be,  at  a  time  and  place  to  be  named  in 
the  citation,  or  the  citation  may  be  addressed  directly  to  the  party 
to  be  cited,  and  may  be  served  in  like  manner  as  a  summons  issued 
from  the  district  court.  In  the  body  of  the  citadon  shall  be  briefly 
stated  the  nature  or  character  of  the  proceeding,     (a.) 

[FormB  Nofl.  13,  56,  61,  179,  Appendix.] 
Seoufirti  part  of  Sec.  293,  post. 

(a)  Amended  1861 ;  amended  portions  in  italics. 
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§  289.  The  officer  to  whom  the  citation  is  directed  shall  serve  it 
by  delivering  a  copy  to  the  person  therein  namedj  or  to  each  of^s*'^'*^  <>^*'- 
them,  if  there  be  more  than  one,  and  shall  return  the  original  to 
the  court,  according  to  its  directions,  endorsmg  thereon  the  time 
and  manner  of  service. 

All  proofs  of  puilicatiany  or  other  mode  or  modes  of  giving  no- jiJSItfonJ^o^ 
tice  or  serving  papers j  may  be  made  by  the  affidavit  of  any  person^^^' 
competent  to  be  a  witness,  which  affidavit  shaU  be  fled,  and  shall 
constitute  prima  fade  evidence  of  such  pMication  or  notice  of 
[or?]  service,     (a.) 

§  290.  When  no  other  time  is  specially  prescribed,  citation  shall   Time  for  wr- 
be  served  at  least  five  days  before  the  return  day  thereof,     (a.)    ^  ***°  «  »«». 

§  291.  Unless  otherwise  specially  prescribed,  the  clerk  of  the 
probate  court  shall  have  power  to  administer  all  oaths  necessary  and   cierk  of  pro- 
proper  to  be  taken,  touching  any  matter  pending  in  the  probate  administer '^^^ 
oourt,  or  m  any  manner  connected  with  any  proceedmgs  of  which  taUons,  etc 
the  court  has  jurisdiction,  and  he  shall  have  power  to  issue  citations 
and  subpoenas  upon  the  application  of  any  party,  without  the  order 
of  the  judge,  except  in  those  cases  in  which  such  order  is  specially 
required  by  law  for  the  issuing  of  a  citation. 


Proceat. 


§  292.  All  writs  and  processes  issuing  from  the  probate  court 
shall  be  signed  by  the  clerk  and  authenticated  with  the  seal  of  the 
court,  except  subpoenas,  notices  and  pullications,  which  need  not 
be  under  seal.     Qa,") 

§  293.  The  practice  in  the  district  court  shall  be  applicable  to 
proceedings  in  the  probate  court,  so  far  as  the  same  does  not  con- 
flict with  any  enactment  specially  applicable  to  the  probate  court,     Prmetiee   of 
or  is  not  inconsistent  with  the  provisions  of  this  act,  or  the  act  to  tppiioabie. 
provide  for  the  appointment  and  prescribe  the  duties  of  guardians. 

For  the  purpose  of  taking  the  testimony  of  a  witness  or  witnesses 
in  other  counties  of  this  State,  or  in  other  States,  Territories  and     commiMioii 
countries,  a  commission  may  be  issued  whenever,  in  the  discretian^^j^^^*'*^^ 


(a)  Amended  1861 ;  amended  portions  in  italics. 
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of  the  courts  or  the  probate  judge,  the  same  may  be  ordered  ;  and 
when  ordered,  the  formalities  attending  the  issuance,  execiUion  and 
return  thereof  shall  be  similar  to  those  prescribed  in  the  case  of  a 
commission  issued  from  the  district  court,  so  far  as  the  same  are 
applicable. 

When  issued  ex  parte,  ru>  cross  irUerrogations  [interrogatories  ?] 
shaU  be  necessary,  unless  by  direction  of  the  court  or  probate  judge  ; 
frations,  how  nor  Shall  notice  be  necessary  unless  the  court  or  judge  shall  so  order. 
The  court  or  judge  may  annex  cross  interrogatories,  or  may  refer 
the  matter  to  a  referee,  to  be  by  him  appointed  for  that  purpose,  and 
when  notice  is  so  ordered,  the  court  or  judge  shall  prescribe  the 
mode  of  giving  such  notice,  whether  by  personal  notice,  [service  ?] 
or  by  posting  notices,  or  by  publication,     (om) 

isniM  offset.  ^  294.  All  issues  of  fact  joined  in  the  probate  court  shall  be 
subject  to  the  provisions  of  section  twenty  of  this  act  as  to  the  mode 
of  joining  such  issues,  and  of  disposing  of  the  same. 

Upon  filing  the  grounds  of  opposition,  and  after  a  written  re- 
Trui  by  Jury.  Quest  for  a  trial  by  jury  be  filed,  the  court  or  judge,  on  due  notice 
to  the  opposite  party  or  parties,  shall  settle  and  frame  the  issues 
between  the  parties,  and  direct  the  trial  to  he  had  in  the  district 
court.  A  record  shall  thereupon  be  made  up  in  the  probate  courts 
consisting  of  the  issues  framed,  the  order  certifying  them  to  the  dis- 
trict court,  and  such  other  papers  or  documents  from  the  files,  or 
copies  of  the  same,  and  copies  of  orders  or  oHier  matters  of  record 
tnmsmitted'  ^  ^  ^^^  ^^  neccssary,  which  shaU  be  certified  by  the  clerk  and  trans^ 
mitted  to  the  district  court. 

After  the  trial  and  verdict,  a  statement  of  the  proceedings  had 
in  the  district  court  shall  be  made  up  and  certified  by  the  clerk,  which 


c^inira^'fFom  «AaH  be  transmitted  to  the  probate  court  together  with  the  original 

district  court,  p^p^g  ^^^  documents  Sent  from  the  probate  court.     The  decree  of 

the  probate  court  shall  thereupon  be  made  upon  the  verdict  rendered^ 

the  same  as  if  such  determination  of  said  issues  had  been  made  by 

the  probate  court. 

Decree  of  pro-     All  questions  of  costs  may  be  determined  by  Hie  probate  court, 

bstc  court. 


(a)  Amended  1S61 ;  funended  portions  in  italics.    See  also  Laws  1861,  p.  533. 
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and  execution  may  ittue  in  aceordanee  vfith  ihe  order  of  the  probate 
court,     (a.) 

[Fonns  Nob.  36,  287,  Appendix.] 
See  See.  30,  ante. 

§  295.   When  upon  any  proceeding  in  an  estate  an  attorney  has 
been  appointed  for  minors  and  absent  persons  in  interest  in  the  "ninon  or  sb 


Amtmded  Sedion   294— Passed  March  30,    1868. 

(Stmtnteg  1867-4  p.  (H9.— Taies  effect  immediately  ] 

Sbction  294.    AU  issnes  of  fact  found  in  the  Probate  Court  shall  be  Rubiect 

to  the  projiMons  of  section  twenty  of  this  Act,  as  to  the  mode  of  joining  such 

issues  and  of  disposing  of  the  sama     Upon  filing  the  ground  of  opposition, 

and  aftera  jmtten  request  for  a  trial  by  jury  is  filed,  the  Court  or  Judge,  on 

due  nobce  to  the  opposite  party  or  parties,  shaU  settle  and  frame  the  isTue  or 

issues  between  the  parties  and  direct  a  trial  to  be  had  by  a  jury    if  a  mrv  ^ 

demanded;  and  such  trial  shall  be  had  and  verdict  rendeL  u^L  IS^ 

and  the  judgment  or  decree  of  the  Probate  Court  shall  the^np^n  be  mlT^ 

the  ver^ct  rendered  the  same  as  if  such  issues  had  been  found  and  deSed 

by  the  Probate  Court;  pr»„i<fed,  tiat  exceptions  may  be  taken  for  f«i3o, 

refusal  of  the  Probate  Court  or  Judge  to  submit  to  the  iu^TJl^ZZ 

?JS^"    ;  Tt^'  '""'.?"«"'*«''  -  siting,  in  the  written  o^oZn 
and  Either  party  .,hall  be  entitled  to  move  for  a  new  trial  and  to  app^  for  »; 

on  account  of  em,r  committed  by  the  Probate  Court  in  settling  tte  i»n^of 
fact  to  be  submuted  to  the  jniy,  or  for  errors  occurring  at  the  Sal  7™ch 
issues  or  m  rendering  judgment,  as  in  other  civil  actionsT 


-J  Ti'--.     •. 


loffAyg  »i>Ql-OT¥i<>r>rfl|^ 


Sec.  296  A — Pas$ed  April  2rf,  1866. 

[Statotes  18a^-6,  p.  767,  Sec.  11.— Takes  effect  sixty  days  after  pneeage.] 
§  11.  Whenever  it  is  or  may  be  provided  by  law  that  any  order  or 
decree,  or  copy  of  any  order  or  decree  of  a  Probate  Court  or  Probate 
Judge,  shall  or  may  be  recorded  in  the  office  of  the  County  Recorder, 
any  such  order  or  decree  or  copy  shall,  from  the  time  of  filing  the  same 
in  the  said  office  for  record,  impart  notice  to  all  persons  of  the  contents 
thereof;  provided,  that  nothing  in  this  section  shall  be  construed  to 
lessen  in  any  respect  the  force  or  effect,  as  notice  or  otherwise,  of  any 
order,  decree,  act,  or  proceeding  of  a  Probate  Court  or  Probate  Judge. 
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Sixth — On  the  settlement  of  any  account  of  an  execator  or 
administrator,  or  guardian. 

Seventh — ^For  or  agunst  declaring,  allowing  or  directing  the  pay- 
ment of  a  debt,  claim,  legacy  or  distributive  share,     (a.) 

See  pages  30  and  31,  ante. 


An  order  of  a  probate  oonrt  setting  aside  a  judgment  of  that  conrt  refusing  to 
a  will  to  probate,  is  not  an  appealable  order,  because  not  within  the  above  seetioD. 
Peralta  v.  Castro,  15  Cal.  511. 

Sec.  300,  pott,  only  applies  to  the  mode  and  maimer  of  appealing.    Ihid. 

§  298.  The  appeal  may  be  taken  within  sixty  days  after  the 
time  ukenT     Order,  decree  or  judgment  is  made  and  entered  in  the  minutes  of 
the  court ;  it  shall  be  made  by  filing  with  the  clerk  of  the  probate 
court  a  notice  stating  the  appeal  from  the  order,  decree  or  judg- 
ment, or  some  specific  part  thereof,  and  by  executing  an  undertak- 
and  perfected,  ing,  or  giving  Surety  on  such  appeal  in  the  same  manner,  and  to 
the  same  extent  as  upon  an  appeal  to  the  supreme  court  from  the 
district  court ;  provided^  ^he  appeal  of  an  executor  or  administrator 
Undertaking  ^^^  ^^  given  an  official  bond,  shall  be  complete  and  effectual  witb- 
w^en  dispensed  ^^^  ^^  undertaking ;  provided^  aUo^  from  an  order,  decree  or  judg- 
^^'  ment  made  since  the  first  day  of  October,  one  thousand  eight  hun- 

dred and  fifly-four;  the  appeal  may  be  taken  within  sixty  days 
after  the  passage  of  this  act.    After  the  appeal  is  determined,  suit 
^H^onvnder^^^^  be  brought  and  prosecuted  to  judgment  on  the  undertaking  in 
the  name  of  any  party  beneficially  interested  therein,     (i.) 

§  299.  When  a  party  who  has  a  right  to  appeal  wishes  a  BiSLte- 
be*M?M[3*to°^®°^  of  the  case  to  be  annexed  to  the  record,  he  shall  prepare  and 
"^"'-  file  the  same  within  twenty  days  after  the  entry  of  the  order,  de- 

cree or  judgment ;  provided^  if  the  order,  decree  or  judgment  has 
been  made  since  the  first  day  of  October,  one  thousand  eight  huiH 
dred  fifty-four,  he  shall  prepare  and  file  such  statement  within 
twenty  days  after  the  passage  of  this  act.     (i.) 

ProTiaions  of     ^  ^^^'  ^^^  provisions,  as  amended,  of  chapter  one,  title  nine  of 
made^ppiioa- ^'^^  act  entitled  "An  act  to  regulate  proceedings  in  civil  cases  in 

ble,  etc. 

(a)  Amended  1861 ;  amended  portion  in  italics. 

{b)  Amended  May  7th,  1855.    Statntes  1855,  p.  301,  Sees.  9  and  10. 
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the  courts  of  justice  in  this  State,"  passed  April  twenty-ninth,  one 
thousand  eight  hundred  and  fifty-one,  so  far  as  the  same  do  not  con- 
flict with  the  provisions  of  this  act,  shall  be  applicable  to  appeals 
from  the  probate  court,     {a.) 

The  proTisioDB  of  \he  Practice  Act,  referred  to  in  the  foregoing  eection,  have  either 
been  declared  unconstitational,  or  have  become  inoperative  by  the  amendments  to  Sec. 
294.  Compare  Sees.  363  to  365,  inclnrive,  of  the  Practice  Act,  and  Sec.  294,  ante.  See 
DecJfg  Estate  v.  Gherke,  6  Cal.  at  page  669. 

The  above  section,  No.  300,  applies  only  to  the  mode  and  manner  of  appealing. 
Peralta  v.  Caatro,  15  Cal.  511. 

§  301.   When  an  order  or  decree  appointing  an  executor  or  ^^^e^on^'tp^' 
nUnistratory  or  guardian^  shall  be  reversed  on  appeal^  all  lawful  i^*^- 
acts  in  administration  upon  the  estate  performed  by  such  executor 
or  administrator^  or  guardian^  if  he  shall  qualify ^  shall  be  as  valid 
as  if  such  order  or  decree  had  been  affirmed. 

When  any  executor  or  administrator  resigns^  or  is  removed^  a  Testimony. 
successor  may  be  appointedy  if  a  necessity  therefor  exists j  without 
again  proving  the  death  and  residence  of  the  testator  or  intes- 
tate,    (b.) 

§  302.  Where  it  is  not  otherwise  prescribed  by  law,  the  probate   c<>"*»- 
court,  or  the  supreme  court  on  appeal,  may,  in  its  discretion,  order 
costs  to  be  paid  by  any  party  to  the  proceedings,  or  out  of  the 
estate,  as  justice  may  require ;  execution  for  the  costs  may  issue 
out  of  the  probate  court.     ((;.) 

Ezecntors  and  administrators  are  individoally  responsible  for  coeto  recovered  against 
them  in  every  case,  bat  they  shall  be  allowed  them  in  their  administration  acooonts, 
except  when  it  appears  that  the  action  has  been  prosecuted  or  rejected  without  just 
caose.    Hieox  v.  Oraham,  6  Cal.  167. 

Where  a  complainant  unnecessarily  and  without  sofBcient  excuse,  long  neglects  to 
prosecute  his  claim  against  an  estate,  though  he  recover  the  principal  property,  he  will 
be  refused  rents  and  profits,  and  the  cost  will  be  divided.  Lindsay  v.  Lindsay ^  1  De 
Saussure,  150. 


(a)  Amended  May  7tb,  1855.    Statutes  1855,  p.  302,  Sec  11. 

[b)  Amended  1861 ;  amended  portions  in  italics. 
(e)  Amended,  Statutes  1855,  p.  302,  Sec.  13. 


CHAPTER    XIV. 

PUBLIC   ADMINISTRATORS. 

site  DiCtStOlfS  IfOTID  A.T  TBS  SITD  OF  THS  CBAPTIR. 

[The  foHowing  ftre  eectione  are  taken  from  the  act  of  April  15th,  1851.  *'ooncenung 
the  office  of  public  administrator,  and  making  it  elective."    Laws  1851,  p.  206.] 

§  302,  A.  (Sec.  1.)  There  shall  be  elected  at  the  general  dec- 
,.  ,..*    ^  .    tion  in  and  for  each  of  the  coanties  of  this  State,  by  the  electors 

Public  admin-  '     •^ 

istrator.     Hi«  thereof,  a  public  administrator,  who  shall  continue  in  office  for  the 

election       and  ^       r  ? 

term  ot  office,  term  of  twoycars,  and  until  his  successor  is  elected  and  quali* 
fied.     (a.) 

§  802,  B.  (Sec*  2.)  Before  entering  upon  the  duties  of  his  office, 
Ho  adm?niltra-  he  shall  cxocute  a  bond  with  sureties,  to  be  approved  by  the  pro- 
bate judge,  in  a  sum  not  less  than  thirty  thousand  dollars,  and 
which  may  at  any  time  be  increased  in  the  discretion  of  the  probate 
judge,  conditioned  for  the  faithful  performance  of  all  the  duties  en- 
joined upon  him  by  law,  and  particularly  that  he  will  account  for 
and  pay  over  all  moneys  and  property  that  may  come  into  his  hands 
as  such  public  administrator ;  provided^  that  the  probate  judge  may, 


(a)  Amended  by  the  act  of  April  4th,  1854,  Statntea  1854,  p.  27.  The  original  section 
did  not  fix  the  term  of  the  office.  See  Sec.  Ill  of  the  Revenue  Act;  Laws  1861,  p. 
454,  as  to  the  time  of  entering  upon  the  office. 

In  the  city  and  county  of  San  Francisco^  by  the  act  of  May  3d,  1861,  the  pablie 
adndnistnitor  is  to  be  elected  at  the  election  provided  by  law  for  that  county,  on  the 
third  Tuesday  of  March,  1862,  and  every  two  years  thereafter.  By  the  act  of  April 
22d,  1861,  (see  Laws  1861,  p.  214)  the  term  of  his  office  is  fixed  for  two  yean  from  the 
first  day  of  July  next  succeeding  the  election. 
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[Comes  in  opposite  p.  162.] 

An  Act  concerning  PulUc  Administrators, 
[Approved  April  11th,  1859.] 

§  1.  Whenever  it  shall  appear,  from  the  returns  made  in  pursu- 
ance to  the  foregoing  sections,  that  any  money  remains  in  the  hands 
of  the  Public  Adnunistrators,  (after  a  final  settlement  of  the  estate) 
that  is  unclaimed  by  legal  heirs  or  other  claimants,  and  which,  in 
pursuance  to  law,  should  be  paid  over  to  the  County  Treasurer, 
then  it  shall  be  the  duty  of  the  Probate  Judge  to  order  the  same 
to  be  paid  over  to  the  County  Treasurer,  and  on  failure  of  the  Pub- 
lic Administrator  to  comply  with  said  order  within  ten  days  after 
the  same  is  made,  then  it  is  hereby  made  the  duty  of  the  District 
Attorney  for  the  county  to  immediately  institute  the  requisite  legal 
proceedings  against  the  said  Public  Administrator,  for  the  procur- 
ing of  a  judgment  against  him,  and  the  sureties  on  his  oflScial  bond, 
to  the  amount  of  the  money  so  withheld,  and  costs. 

AN  ACT  for  the  relief  of  Purchasers  of  Real  Estate  at  Sales  made 

hy  Public  Administrators* 

[Approved  Februftry  7th,  I860.] 

§  1.  AVTien  real  estate  has  been  sold  by  a  Public  Administrator, 
acting  as  such  in  charge  of  an  estate,  without  first  having  obtained 
lettcra  of  administration,  and  when  such  sale  has  been  made  under 
an  order  of  the  Probate  Court,  and  approved  by  the  Probate  Judge 
or  Court,  and  a  deed  for  the  property  has  been  executed  to  the 
purchaser  or  purchasers,  such  deed  so  made  by  such  Public  Admin- 
istrator, is  hereby  confirmed  and  ratified,  and  made  as  valid  and 
binding,  and  shall  have  the  same  force  and  effect  as  evidence,  as  if 
said  ofiicer  had  procured  his  letters  of  administration  in  accordance 
with  law,  prior  to  the  making  of  such  sale ;  and  such  deed  so  made, 
acknowledged  according  to  law,  and  duly  recorded,  shall  impart 
notice  of  its  contents,  from  and  after  the  passage  of  this  act. 

\i>)  AmftMted  March  2UUi,  1860 ;  Laws  I860,  p.  105. 
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to  his  report  every  six  months,  as  required  by  this  act,  an  afiSdavit 
taken  before  a  county  or  district  judge  to  that  effect. 

§  302,  E.  (Sec.  5.)  The  public  administrator  shall,  once  in  every 
To  make   six  months,  make  to  the  probate  judge,  under  oath,  a  return  of  all 
ofith  lemi-an-   cstates  of  dcceascd  persons  which  have  come  into  his  hands,  the 
value  of  the  same,  the  expenses,  if  any,  paid  thereon,  and  the  bal- 
ance, if  any,  remaining  in  his  hands ;  said  return  to  be  published 
six  times  in  some  newspaper  in  the  county,  or  if  there  be  no  news- 
QbTuhed*^  *^  paper  published  in  the  county,  then  it  shall  be  posted,  legibly  writ- 
orpoBted.     ten.  Or  printed,  in  the  office  of  the  county  clerk  of  the  county; 
and  he  shall,  after  the  final  settlement  of  the  affidrs  of  any  estate, 
if  there  be  no  heir  or  heirs,  or  other  claimant  thereof,  pay  over  to 
Moneys  un-^^^  county  treasurer,  to  be  by  him  paid  into  the  State  treasury,  all 
claimed.         moucys  and  effects  in  his  hands  belonging  to  said  estate ;  and  in 
the  event  of  all  or  any  such  moneys  and  effects  having  escheated 
to  the  State,  the  same  shall  be  disposed  of  as  other  escheated 
estates,     (a.) 

See  act  of  May  4th,  18S2,  "  coDcerning  eacheated  estates,"  poat,  Sees.  327  to  335. 

The  remaining  sections  of  this  act,  of  April  Idth,  1851,  have  been  repealed  or  become 
inoperative.  Sees.  6,  7  and  8  were  temporary  in  their  object,  and  have  been  executed. 
Sec.  9,  which  provided  that  the  district  jad^  of  the  district  embracing  the  county  in 
which  a  vacancy  should  occur  in  the  ofBce  of  public  administrator,  "  should  appoint 
some  suitable  person  to  fill  the  same,'*  has  been  repealed.  (Statutes  1854,  p.  27.)  Sec 
10,  which  is  the  concluding  section,  repeals  "  all  provisions  of  law  conflicting  with  this 
act." 

The  three  following  sections  are  taken  from  the  act  of  May  18th,  1853,  "requiring 
county  treasurers  and  public  administrators  to  settle  their  accounts."  Laws  1853,  p.  210. 

§  302,  F.   (Sec.  2.)   Public  administrators  in  their  respective 

counties  are  hereby  required  to  settle  and  adjust  their  accounts  re- 

lating  to  the  collection,  care  and  disbursement  of  money  or  prop- 

"erk****  ^"***^  ®^*'y  belonging  to  the  estates  of  deceased  persons  with  the  county 

clerk,  on  the  first  Monday  of  each  month. 

§  302,  G.  (Sec.  3.)  Such  county  treasurers  and  public  adminis- 

statement  trators,  for  the  purpose  of  making  such  settlement,  shall  make  out 

a  statement,  under  oath,  of  the  amount  of  money  or  other  property 


(a)  Amended  May  7th,  1855.    (Statutes  1855,  p.  299,  Sec.  2.)    Original  section,  Stet- 
utes  1851,  p.  209.  . 
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received  preceding  such  settlemeDt,  and  up  to  the  period  of  such 
settlement,  the  sources  from  whence  the  same  was  derived,  the 
amount  of  payment  or  disbursements,  and  to  whom,  with  the  amount 
remaining  on  hand.  Such  statement  shall  be  verified  by  the  oath 
of  such  party  to  be  a  true  and  correct  statement  of  the  same. 

§  802,  H.  (Sec.  4.)  Any  officer  as  aforesaid  failing  or  refusing 
to  make  such  statement  and^  settlement  as  aforesaid,  shall,  for  the  yiohfuoiL^  ^^^ 
first  offense,  upon  conviction  thereof  by  a  competent  court,  be 
deemed  guilty  of  a  misdemeanor,  and  punishable  by  a  fine  not  less 
than  fifty  dollars  nor  more  than  five  hundred  dollars ;  and  for  the 
second  offense,  on  conviction  thereof,  be  liable,  in  addition  to  such 
fine,  to  be  removed  from  office  by  the  judgment  of  the  court  of  ses- 
sions of  such  county. 

§  803.  For  any  willful  misdemeanor  in  office,  the  public  admin- 
istrator may  be  indicted  and  fined  in  any  sum,  not  exceeding  two  misdemeuior ' 
thousand  dollars,  and  removed  from  office. 

§  304.  Whenever  any  stranger  or  person  without  known  heirs 
shall  die  intestate  in  house  or  premises  of  any  other  person,  it  shall  son  in  whow' 
be  the  duty  of  such  person,  or  any  one  knowing  thereof,  to  give  shlardie.    '^^ 
immediate  notice  to  the  public  administrator ;  and  in  default  thereof, 
he  shall  be  liable  to  any  damage  that  may  be  sustained  thereby,  to 
be  recovered  by  the  public  adaunistrator,  or  any  party  interested. 

§  805.  He  shall  make  a  perfect  inventory  of  all  such  estate  taken   Dat7  of  pub 
mto  his  possession,  and  admmister  and  account  for  the  same  as  near  tor  therenpon. 
as  circumstances  will  permit,  according  to  the  law  prescribing  the 
duties  of  administration,  subject  to  the  control  and  direction  of  the 
probate  court. 


NoTS.— The  following  act  was  passed  February  7th,  1860,  entitled  "  An  act  for  the 
relief  of  purchasers  of  real  estate  at  sales  made  by  public  administrators."  Laws 
1860,  p.  16. 

"  Section  1.  When  real  estate  has  been  sold  by  a  public  administrator,  acting  as  such 
in  charge  of  an  estate,  without  first  having  obtained  letters  of  administration,  and  when 
such  sale  has  been  made  under  an  order  of  the  probate  court,  and  approved  by  the  pro- 
bate judge,  or  court,  and  a  deed  for  the  property  has  been  executed  to  the  purchaser  or 
purehasers,  such  deed,  so  made  by  such  public  administrator,  is  hereby  confirmed  and 

K 
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§  805,  A.  (Sec.  2.)  Where  estates  have  been  ordered  into  the 

^^  Fees  to  be  hands  of  the  public  admmistrator,  the  fees  of  all  oflScers  shall  be 

charged  to  said  estate,  and  the  administrator  shall  pay  the  same 

to  said  officers  as  soon  as  sufficient  money  comes  into  his  hands  to 

pay  the  expenses  of  administration,     (a.) 

Public  admin.  ^  ^^^»  ^'  ^^^'  ^'^  ^®  pubUc  administrator  shall  be  authorized 
mi^irt™?***"*^  administer  all  necessary  oaths  m  the  discharge  of  his  duties  as 
^^'^'  such,  in  the  same  manner  and  with  like  effect  as  notaries  public,  and 

shall  be  entitled  to  receive  the  same  fees  therefor,     (a.) 

Duties  of  pDb-     §  ^^^*  ^^  ^^  ^°7  ^^^  letters  testamentary  or  of  administration 

lic^  administra- jj^  regularly  granted  on  such  estate  to  any  other  person,  he  shall, 

under  the  order  of  the  probate  court,  account  for,  pay  and  deliver 

to  the  executor  or  administrator  thus  appointed  all  the  money,  prop- 

erty,  papers,  and  estate  of  every  kind  m  his  possession. 

§  307.  It  shall  be  the  duty  of  all  civil  officers  to  inform  the  pub- 
notiee"fwMto!lic  administrator  of  all  property  and  estate  known  to  them,  which 
is  liable  to  injury  or  waste,  and  which  by  law  ought  to  be  in  the 
possession  of  the  public  administrator. 

§  808.  The  public  administrator  shall  institute  all  manner  of  suits 
peiY  of'<£ee-and  prosecutions  that  may  be  necessary  to  recover  the  property, 
debts,  papers,  or  other  estate  of  the  person  deceased. 

§  809.  If  the  public  administrator  shall  complain  to  the  probate 
compiftint  forjudge,  ou  oath,  that  any  person  has  concealed,  embezzled,  or  dis- 

embezzling  pro-*'         ji»i'i.-.  j  . 

perty,  etc.  poscd  01,  or  has  m  his  possession,  any  money,  goods,  property,  or 
effects,  to  the  possession  of  which  said  administrator  is  entitied  m 
his  official  capacity,  the  judge  may  cite  such  person  to  appear  before 


ratiiied  and  made  as  yalid  and  binding,  and  shall  have  the  same  force  and  effect  aa  evi- 
dence, as  if  said  officer  had  procured  his  letters  of  administration,  in  accordance  with 
law,  prior  to  the  making  of  such  sale,  and  such  deed  so  made,  acknowledged  according 
to  law  and  dnly  recorded,  shall  impart  notice  of  its  contents  from  and  after  the  passage 
of  this  a^t." 

(a)  These  sections  are  portions  of  the  law  of  April  30th,  1860,  (see  Laws  1850,  p.  357) 
inserted  here  as  Sec.  305,  A,  and  Sec.  305,  B,  for  convenience  of  reference. 
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the  probate  court,  and  may  examine  him  on  oath  touching  the  mat- 
ter of  such  complaint. 

See  Sec.  117,  anie, 

§  810.  If  the  person  so  cited  refuse  to  appear  and  to  submit  tOhow*Snfo°rcld!'' 
such  an  examination,  or  to  answer  to  such  interrogatories  as  may  be 
put  to  him  touching  the  matter  of  such  complamt,  the  court  may, 
by  warrant  for  that  purpose,  commit  him  to  the  county  jail,  there  to 
remain  in  close  custody  until  he  shall  submit  to  the  order  of  the 
court ;  and  all  such  interrogations  and  answers  shall  be  in  writmg, 
and  shall  be  signed  by  the  party  examined,  and  filed  in  the  probate 
court. 

See  Sec.  118,  ante. 

ft 

§  811.  The  probate  court  may,  at  any  time,  order  the  public  ad-   PubiicadmiD- 
ministrator  to  account  for  and  deliver  all  the  money  and  properly  JjfSred'^o^a^/- 
of  any  estate  in  his  hands  to  the  heirs  or  to  the  executors  or  admin- *^®^°^'*^ 
istrators  regularly  appointed. 

§  812.  The  public  administrator  shall  render  a  yearly  account  to  jo  render  a 
the  county  auditor  of— first,  a  list  of  the  estates  which  have  come  ^^^^^  account. 
under  his  charge,  the  condition  in  which  they  are  at  the  time  of  re- 
porting, the  disposition  which  has  been  made  of  any  during  the  year ; 
second,  the  sums  of  money  which  have  come  into  his  hands  in  each 
estate,  and  what  disposition  has  been  made  of  them,  and  the  amount 
of  his  fees,  which  said  amount  shall  be  published  in  at  least  two 
journals  of  the  State,  one  of  which  shall  be  in  his  own  county,  if 
there  is  one  published. 

§  813.  The  act  entitled  ^^  An  act  to  regulate  the  settlement  of    Former  act 
the  estates  of  d^e^ased  persons,"  passed  April  twenty-second,  eight- 
een hundred  and  fifty,  is  hereby  repealed,  but  the  validity  of  any 
proceedings  heretofore  had  or  commenced  shall  not  be  affected 
hereby. 

Sec.  314  repealed,  and  the  following  act  inserted  here  in  its  place. 


§  814.  (Sec.  1.)  The  fees  of  public  administrators  shall  be  four  of  ^p'SKc 
per  cent,  upon  the  amount  of  the  estates  administered  by  them. 


ensAtiOD 
public    ad- 


ministrator. 
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which  per  centage  shall  be  the  only  compensation  allowed  for  their 
services,     (a.) 

See  Sec.  305,  B,  ante;  see  alao  Laws  of  1859,  p.  234,  as  to  oompenfiation  in  certain 
coanties. 

Cases  bearing  upon  the  subject  matter  of  the  preceding"  Chapter. 

The  public  administrator  is  personally  liable  upon  a  contract  made  in  relation  to  es- 
tates upon  which  he  administers,  unless  the  idea  of  such  personal  liability  be  excluded 
by  the  contract.    Dvinelle  y.  Henriqttez^  1  Cal.  387. 

The  intention  of  the  fourteenth  chapter  of  the  act  concerning  the  estates  of  deceased 
persons,  seems  to  be  that  the  public  administrator  should  at  once  take  possession  of  the 
estate  of  all  persons  dying  without  known  heirs.    Beckett  y.  Selover^  7  Cal.  215. 

As  to  the  right  of  the  public  administrator  to  take  possession  of  any  particular  estate 
under  the  three  hundred  and  fourth  and  three  hundred  and  fifth  sections,  it  would  seem 
to  be  in  virtue  of  his  office,  and  he  must  deliver  it  up  to  the  person  showing  himself 
entitled  thereto.    Ibid. 

It  seems  that  the  public  administrator  is  entitled  to  administration  upon  idl  estates 
not  otherwise  administered.    Ibid. 
And  see  Sec.  52,  anie^  and  cases  noted. 

As  the  public  administrator  is  required  to  give  bond,  and  take  the  official  oath,  ii 
seems  to  have  been  the  intention  of  the  statute  to  dispense  with  the  bond  and  oat^  re- 
quired of  other  administrators  in  each  particular  case.    Ibid. 

There  must  be  a  judicial  grant  of  administration  to  the  public  administrator  in  each 
particular  case.  His  commission,  therefore,  cannot  prove  that  he  is  the  regular  admin- 
istrator upon  the  particular  estate ;  he  must  show  a  grant  of  administration,  like  any 
other  administrator.    Ibid. 

But  where  th6  court  made  a  regular  order  that  letters  should  issue  to  the  public  ad- 
ministrator, as  no  bond  or  oath  was  required  as  a  condition  precedent,  the  omission  to 
issue  the  letters  is  not  fatal.  Ibid. 
See,  however,  the  act  of  1860,  inserted  above  as  Sec.  302,  C,  p.  163. 
Being  nearer  of  kin  to  the  decedent  than  any  other  person  m  the  United  States  does 
not  give  a  right  to  administer ;  if  the  next  of  kin  is  not  here,  or  is  legally  disqualified, 
the  public  administrator  is  entitled  to  administer.  The  Public  Administrator  v.  WeUs^ 
1  Paige,  347. 

The  public  administrator  has  no  power  under  the  act  relative  to  persons  dying  intest- 
ate, etc.,  to  administer  on  goods  shipped  at  a  foreign  port  and  arriving  here  after  the 
death  of  the  intestate.     Hammond  v.  McLeOj  2  Johns.  Ch.  493. 

The  tict  referred  to  in  this  case,  provides  "  that  whenever  any  person  not  resident  of 
this  Sttite  shall  die  intestate,  leaving  goods  and  chattels  within  the  city  of  New  York, 
and  the  widow  or  next  of  kin  residing  in  this  State  should  not, within  thirty  days  after 
citation,  take  out  letters  of  administration,  the  same  should  be  granted  to  the  public 
administrator."    Laws  N,  Y.,  Sess.  38,  Ch.  157. 

A  public  administrator  having  administration  of  an  estate,  continues  such  adminis- 
tration after  the  expiration  of  his  term  of  office,  and  until  his  authority  is  directly  set 
aside,  or  indirectly  revoked  by  another  appointment.  Rogers  v.  Hoberlein^  11 
Cal.  127. 


[a)  Sec.  1  of  the  act  of  April  28th,  1851,  *' concerning  the  fees  of  public  administra- 
tor," Statutes  1851,  p.  525. 


[    5    ] 

§  21.  The  compensation  of  the  Clerk  shall  be  as  follows  :  For 
all  services  in  any  case  arising  under  section  seventeen  of  this  Act, 
six  dollars,  to  be  paid  out  of  the  estate  or  by  the  petitioner,  as  the 
Court  shall  direct. 

For  all  services  in  any  case  arising  under  section  eighteen  of  this 
Act,  ten  dollars,  to  be  paid  by  the  petitioner. 

Other  proper  and  necessary  costs  and  expenses  in  cases  arising 
under  said  sections,  and  not  contested,  shall,  if  accruing  before  the 
close  of  administration,  be  paid  out  of  the  estate,  or  by  the  peti- 
tioner, as  the  Court  shall  direct ;  but  if  accruing  thereafter,  shall 
be  paid  by  the  petitioner. 

In  contested  cases  arising  under  said  sections,  such  proper  and 
necessary  costs  and  expenses  shall  be  paid  by  such  party  and  in 
such  manner  as  the  Probate  Court,  or  the  Supreme  Court  on  appeal, 
shall  in  its  discretion  direct,  and  execution  therefor  may  issue  out 
of  the  Probate  Court. 

§  22.  An  appeal  may  be  taken  to  the  Supreme  Court  from  any 
decree  of  a  Probate  Court,  made  by  virtue  of  sections  seventeen 
and  eighteen  of  this  Act,  and  from  any  order  for  the  payment  of 
costs  and  expenses,  provided  for  in  the  last  section,  as  in  other 
cases  arising  in  the  Probate  Court  in  which  such  appeals  may  be 
taken. 

§  23.  Whenever  all  the  heirs  of  a  deceased  person  arc  of  full 
age,  the  Probate  Court  having  jurisdiction  of  the  estate  of  such 
deceased  poraon  shall  have  authority,  on  the  written  petition  or 
consent  of  all  the  heirs,  to  order  a  sale  of  the  whole  or  any  part  of 
the  real  estate  belonging  to  such  deceased  person ;  and  in  such  case 
the  petition  for  such  sale  need  only  set  forth  the  fact  of  such  con- 
sent [of]  the  majority  of  such  petitioners,  and  describe  the  prem- 
ises to  be  sold  with  reasonable  certainty. 
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sentation :  provided,  that  if  he  or  she  shall  leave  a  mother  also,  she 
shall  take  an  equal  share  with  the  brothers  and  rasters. 

4.  If  the  intestate  shall  leave  no  issae,  nor  husband,  nor  wife, 
nor  father,  and  no  brother  or  mster  living  at  his  or  her  death,  the 
estate  shall  go  to  his  or  her  mother,  to  the  exclusion  of  the  issue,  if 
any,  of  deceased  brothers  or  sisters. 

5.  If  the  intestate  shall  leave  a  surviving  husband  or  wife  and 
no  issue,  and  no  father,  mother,  brother  or  sister,  the  whole  estate 
diall  go  to  the  surviving  husband  or  wife. 

6.  If  the  intestate  shall  leave  no  issue,  nor  husband,  nor  wife, 
and  no  feather,  mother,  brother,  nor  sbter,  the  estate  shall  go  to  the 
next  of  kin  in  equal  degree ;  excepting,  that  when  there  afe  two  or 
more  collateral  kindred  in  equal  degree,  but  claiming  through  dif- 
ferent ancestors,  those  who  claimed  through  the  nearest  ancestors 
shall  be  preferred  to  those  clainung  through  an  ancestor  more  re- 
mote :  provided^  however  j 

7.  If  any  person  shall  die,  leaving  several  children  or  leaving 
one  child,  and  the  issue  of  one  or  more  other  children,  and  any 
such  surviving  child  shall  die  under  age,  and  not  having  been  ma]> 
ried,  all  the  estate  that  came  to  the  deceased  child  by  inheritance 
from  such  deceased  parent,  shall  descend  in  equal  shares  to  the 
other  children  of  the  same  parent,  and  to  the  issue  of  any  such 
other  children  who  shall  have  died,  by  right  of  representation. 

8.  If  at  the  death  of  such  child  who  shall  die  under  age,  and  not 
"having  been  married,  all  the  other  children  of  his  said  parent  shall 

also  be  dead,  and  any  of  them  shall  have  left  issue,  the  estate  that 
came  to  such  child  by  inheritance  from  his  said  parent,  shall  de- 
scend to  all  the  issue  of  other  children  of  the  same  parent ;  and  if 
all  the  said  issue  are  in  the  same  degree  of  kindred  to  siud  cluld, 
they  shall  share  the  said  estate  equally,  otherwise  they  shall  take 
accordmg  to  the  right  of  representation. 

9.  If  the  intestate  shall  leave  no  husband  or  wife,  nor  kindred, 
the  estate  shall  escheat  to  the  State  for  the  support  of  common 
schools. 

The  seyenth  clause  of  the  above  eection  was  sastuned  hj  the  Bupreme  court  in  the 
case  of  7^  Estate  of  F.  C.  Castro ,  April  term,  1861.  The  wife,  possesaed  of  separ- 
ate estate,  died,  leaving  a  husband  and  two  minor  children ;  after  the  death  of  one  of 
the  children,  the  interest  of  the  deceased  child  in  the  inheritance  from  its  mother  was 
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levied  npon  to  Batisfy  a  judgment  againBt  the  husband :  Heldj  that  the  interest  of  the 
deceased  child  passed  to  the  other  child  and  not  to  the  father. 

Under  the  Spanish  law  in  force  in  the  republic  in  1839,  the  parents  inherited  the 
estate  of  a  child  dying  without  descendants,  in  equal  portions,  or  share  and  share  alike, 
without  distinction  or  discrimination  as  to  the  source  fix)m  which  the  property  may 
have  been  derived.    Reete  v.  Hicks^  13  Texas,  1G2. 

§  316.  (Sec.  2.)  Every  ille^timate  child  shall  be  considered  as 
an  heir  of  the  person  who  shall,  in  writing,  agned  in  the  presence 
of  a  competent  witness,  have  acknowledged  himself  to  be  the  father  ohiidSS!*™*** 
of  such  child;  and  shall  in  all  cases  be  considered  as  heir  of  his 
mother,  and  shall  inherit  his  or  her  estate,  in  whole  or  in  part,  as 
the  case  may  be,  in  the  same  manner  as  if  he  had  beeip  bom  in  law- 
ful wedlock ;  but  he  shall  not  be  allowed  to  claim,  as  representmg 
his  father  or  mother,  any  part  of  the  estate  of  his  or  her  kindred, 
either  lineal  or  collatersd,  unless  before  his  death  his  parents  shall 
have  intermarried,  and  his  father,  after  such  marriage,  shall  have 
acknowledged  him  as  aforesaid,  or  adopted  him  into  his  fandly,  in 
which  case  such  child  and  all  the  legitimate  children  shall  be  con- 
sidered as  brothers  and  sisters,  and  on  the  death  of  either  of  them 
intestate  and  without  issue,  the  others  shall  inherit  his  estate,  and 
he  theirs,  as  hereinbefore  provided,  in  like  manner  as  if  all  the 
children  had  been  legitimate,  saving  to  the  father  and  mother  re- 
spectively their  rights  in  the  estates  of  all  the  said  children,  as  pro- 
vided hereinbefore,  in  like  manner  as  if  all  had  been  legitimate. 
^The  issue  of  all  marriages  deemed  null  in  law,  or  dissolved  by 
divorce,  shall  be  legitimate. 

This  provision  of  the  statute  is  in  derogation  of  the  common  law,  and  must  therefore 
be  strictly  construed.  To  entitle  one  to  daim  under  it,  the  evidence  adduced  ought  to 
be  clear  enough  to  exclude  all  except  one  interpretation.  Nor  do  we,  in  deciding  the 
case  upon  this  ground,  intend  to  intimate  that  any  writing  containing  the  evidence  re* 
quired  would  be  sufficient  to  create  an  heir  under  the  estate,  where  it  appears  upon  the 
face  of  the  instrument  that  there  existed  no  such  object  or  intention  at  the  time  it  was 
made.    Opinion  in  Estate  of  Sandford,  4  Cal.  12. 

The  issue  of  marriages,  deemed  null  in  law,  are  legitimated  by  the  statute,  without 
regard  to  the  groundt  of  nullity  ^  and  are  consequently  endowed  with  all  the  rights  of 
the  legitimate  issue.    Hartvell  v.  Jackton^  7  Texas,  576. 


§  317.  (Sec.  8.)  If  any  illegitimate  child  shall  die  intestate, 
without  lawful  issue,  his  estate  shall  descend  to  his  mother,  or  in 
case  of  her  decease,  to  her  heirs  at  law. 

§  818.  (Sec.  4.)  The  degrees  of  kindred  shall  be  computed  ac- 


Same. 
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cording  to  the  roles  of  the  civil  law,  and  kindred  of  the  half  blood 
kindrST^how  ^^  inherit  equaUj  with  those  of  the  whole  blood,  in  the  same  de- 
ha^biood.  ^^*  S^®'  unloss  the  inheritance  come  to  the  intestate  by  descent,  devise 

or  ^ft  of  some  one  of  his  ancestors,  in  which  case  all  those  who  are 

not  of  the  blood  of  such  ancestors,  shall  be  excluded  from  such 

inheritance. 

§  819.  (Sec.  5.)  Any  estate,  real  or  personal,  that  may  have 
been  given  by  the  intestate  in  his  lifetime,  as  an  advancement  to 
Advasocmento  ^ny  child,  or  Other  lineal  descendant,  shall  be  considered  as  a  part 
of  the  estate  of  the  intestate,  so  far  as  it  regards  the  division  and 
distribution  thereof  among  his  issue,  and  shall  be  taken  by  such 
child,  or  other  lineal  descendant,  towards  his  share  of  the  estate  of 
the  intestate. 


Same. 


§  320.  (Sec.  6.)  If  the  amount  of  such  advancement  shall  ex- 
ceed the  share  of  the  heir  so  advanced,  he  shall  be  excluded  from 
any  further  portion  in  the  division  and  distribution  of  the  estate, 
but  he  shall  not  be  required  to  refond  any  part  of  such  advance- 
ment; and  if  the  amount  so  received  shall  be  less  than  his  share, 
he  shall  be  entitled  to  as  much  more  as  will  give  him  his  full  share 
of  the  estate  of  the  deceased. 

§  321.  (Sec.  7.)  All  gifts  and  grants  shall  be  deemed  to  have 

advaninSSs.*  ^^^  made  in  advancement,  if  they  are  expressed  in  the  gift  or 

grant  to  be  so  made,  or  if  charged  in  writing  by  the  intestate  as  an 

advancement,  or  acknowledged  in  writing  as  such  by  the  child  or 

other  descendant. 

§  322.  (Sec.  8.)  If  the  value  of  the  estate  so  advanced  shall 
be  expressed  in  the  conveyance,  or  in  the  charge  thereof  made  by 
how  flxed?^^'^'  ^G  intestate,  or  in  the  acknowledgment  of  the  party  receiving  it, 
it  shall  be  considered  as  of  that  value  in  the  division  and  distribu- 
tion of  the  estate,  otherwise  it  shall  be  estimated  according  to  its 
value  when  given,  as  nearly  as  the  same  can  be  ascertained. 

§  323.  (Sec.  9.)  If  any  child,  or  other  lineal  descendant  so 
ad^oi<f*diS?  advanced,  shall  die  before  the  intestate,  leaving  issue,  the  advance- 
beforeJntertat*.  jj^^jj^  shall  be  taken  into  consideration  in  the  division  and  distribu- 
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tion  of  the  estate,  and  the  amount  thereof  shall  be  allowed  accord- 
ingly by  the  representatives  of  the  heirs  so  advanced,  in  the  like 
manner  as  if  the  advancement  had  been  made  directly  to  them. 

§  324.  (Sec.  10.)  The  provisions  of  this  act  as  to  the  iJ*^®ri-ha°bMd^Md* 
tance  of  the  husband  and  wife  from  each  other,  apply  only  to  the  J"/^* j.^°™  ®*^^ 
separate  property  of  the  intestate. 

§  825.  (Sec.  11.)  Inheritance  or  succession  "by  right  of  repre- 
sentation," takes  place  when  the  descendants  of  any  deceased  heir^    inheritance 

7  r  •'by  representa- 

take  the  same  share  or  right  in  the  estate  of  another  person  that^'on- 
their  parents  would  have  taken  if  living.     Posthumous  children  are 
considered  as  living  at  the  death  of  their  parents. 

ACT  OF  APRIL  19tH,  1856. 

§  826.  (Sec.  1.)  Aliens  shall  hereafter  inherit,  and  hold  by  in- 
heritance, real  and  personal  estate,  in  as  fuU  a  manner  as  though  AUong  may 
they  were  native  bom  citizens  of  this  or  the  United  States :  pro- 
videdf  that  no  nonresident  foreigner  or  foreigners  shall  hold  or  enjoy 
any  real  estate  situated  within  the  limits  of  the  State  of  California, 
five  years  after  the  time  such  nonresident  foreigner  or  foreigners  ^^^^on-'^^d^n* 
shall  inherit  the  same ;  but  in  case  such  nonresident  foreigner  or 
foreigners  do  not  appear  or  claim  such  estate  within  the  period  in 
this  section  before  mentioned,  then  such  estate  shall  be  sold  upon 
information  of  the  attorney  general  according  to  law,  and  the  pro- 
ceeds deposited  in  the  treasury  of  said  State  for  the  bene^t  of  such 
nonresident  foreigner  or  foreigners,  or  their  legal  representatives,  to 
be  paid  to  them  by  the  treasurer  of  said  State  at  any  time  within 
five  years  thereafter,  when  such  nonresident  foreigner  or  foreigners, 
or  their  representatives,  shall  produce  evidence  to  the  satisfaction 
of  the  treasurer  and  controller  of  State,  that  such  foreigner  or  for- 
eigners are  the  legal  heirs  to  and  entitled  to  inherit  such  estate, 
which  evidence,  together  with  the  joint  order  of  the  said  treasurer 
and  controller,  shall  be  placed  on  file  in  the  office  of  the  treasurer, 
and  shall  be  to  him  a  voucher  for  any  payments  made  by  him  under 
the  provisions  of  this  act ;  and  in  the  event  that  such  nonresident 
foreigner  or  foreigners  do  not  appear  or  claim  said  estate  or  pro- 
ceeds, and  produce  said  evidence  within  said  extended  term  of  five 
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years,  then  said  estate  or  proceeds  shall  be  and  become  the  prop- 
erty of  the  State,  and  shall  be  by  the  treasurer  of  Stat«  placed  to 
the  credit  of  the  school  fund. 

The  following  cases  are  under  the  law  as  it  stood  hefore  the  passage  of  the  forego- 
ing section : 

An  alien  cannot  he  deprived  of  his  land,  or  of  any  rights  incident  to  its  ownership, 
by  proof  of  his  alienage  in  a  collateral  proceeding.    RawUrez  v.  Kent  et  al.  2  CaL  558. 

The  estate  purchased  by  an  alien,  does  not  vest  in  the  sovereign  till  "office  found;" 
until  then  the  alien  is  seized  and  may  sustain  actions  for  injuries  to  the  property.    lb. 

The  relation  of  landlord  and  tenant  may  exist  where  the  landlord  is  an  alien  nonrefl- 
ident,  and  is  obligatory  upon  the  tenant,  and  he  cannot  be  allowed  to  controvert  the 
the  title  of  the  lessor.    Ibid. 

An  alien  may  hold  real  estate  against  every  one,  and  even  against  the  government, 
until  office  found.     The  People  ex  rel.  The  Attorney  General  v.  FoUoviy  5  Cal.  373. 

Laws  regulating  the  admission  of  foreigners  and  aliens,  and  placing  them  under 
peculiar  disabilities,  and  especially  those  relative  to  escheats  are  political  in  their  char- 
acter. The  policy  of  the  government  of  the  United  States  has  been  to  encourage  the 
immigration  of  foreigners,  and  to  this  extent  a  system  of  preemption  has  been  adopted 
in  all  the  territories  and  new  States,  in  which  there  is  no  discrimination  between  for- 
eigners and  native  citizens.    Ibid. 

Foreigners  can  hold  property  in  all  the  territories,  and  may  inherit  in  the  absence  of 
legislation  upon  this  subject.    Ibid. 

By  the  civil  law,  as  well  as  the  common  law,  the  king  cannot  take  upon  himself  the 
possession  of  an  estate  said  to  have  escheated,  until  the  fact  is  judicially  ascertained  by 
a  proceeding  in  the  nature  of  an  inquest  of  office.    Ibid. 

The  Mexican  law  of  escheats  did  not  remain  in  force  in  California,  until  the  ratifica- 
tion of  the  treaty  of  Guadalupe  Hidalgo ;  this  law  was  abrogated  by  the  conquest  of 
the  country  by  the  Americans,  so  fiur  as  citizens  of  the  United  States  and  aliens  were 
affected.    Ibid. 

The  foUowing  decision  was  made  at  the  April  term,  1861,  in  the  case  of  Norrit  y. 
Hoyt : — 

The  alleged  alienage  and  nonresidence  of  the  plaintifT,  if  establidied,  would  have 
constituted  no  defense  to  the  action.  By  the  common  law,  and  in  the  absence  of  stat- 
ute its  rule  must  govern,  aliens  can  acquire  title  to  real  property  by  purchase,  or  other 
act  of  the  party,  and  hold  the  same  until  office  found — ^that  is,  until  an  official  detenn- 
ination  of  the  matter  by  the  government  upon  an  inquisition  had  for  that  purpose. 
(2  Kent,  6] .)  Until  then  no  individual  can  question  the  rights  or  title  of  the  claimant 
on  the  ground  of  his  alienage  and  nonrendenoe,  either  collaterally  in  an  action  of  eject- 
ment, or  directly  in  any  other  way.  The  rule  of  the  common  law  is  different  with 
reference  to  property  acquired  by  descent  or  other  operation  of  law.  Aliens,  by  that 
rule,  cannot  thus  take,  and  the  Constitution  only  removes  the  disability  in  this  respect 
fh>m  those  who  are  bonajide  residents  within  the  State.  (Const.  Art.  1,  Sec.  17 ;  Far- 
rell  V.  Enrigkty  12  Cal.)  It  is  to  nonresidents,  aliens  claiming  by  descent  as  heirs  of 
an  inte^te,  that  the  language  of  the  court  in  Siemtsen  v.  Bofer  applies.  Such  aliens 
have  no  inheritable  blood,  and  cannot  take,  as  we  have  said,  by  descent,  and  of  course 
could  not  claim  through  the  intestate.  The  act  allowing  nonresident  aliens  to  take  by 
inheritance  had  not  been  passed  at  the  time  that  case  was  decided. 

The  Constitution  is  not  a  grant  of  power,  or  an  enabling  act  to  the  Legislature.  It 
is  a  limitation  on  the  general  powers  of  a  legislative  character,  and  restrains  only  so 
far  as  the  restriction  appears,  either  by  express  terms  or  by  necessary  inference. 
State  of  California  v.  Rogers,  13  Cal.  159. 
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The  act  of  April  19th,  1856,  pennittiiig  nonresideiit  alienB  to  inherit  real  and  personal 
estate,  ia  oonstitiitional.    Ibid, 

The  Constitution  (Art.  1,  Sec.  17)  gives  the  bonajide  resident  alien  certain  rights, 
which  may  be  enlarged,  bat  cannot  be  abridged  by  the  Legislatare.    Ibid. 


CHAPTER   XVI. 

ESCHEATED  ESTATES. 
[See  Sec.  326,  anU,  p.  173,  Act  of  April  19th,  1856.] 

ACT  OF  MAT  4tH,  1852,  COKCXRNINO  I8CHIATXD  KSTATKS.     STATUTES  1852,  T.  103. 

§  327.  (Sec.  1.)  If  any  person  shall  cUe,  or  any  person  who  may 

have  died  within  the  limits  of  what  is  now  the  State  of  Galifomia, 

wM^^yiSa' ^^^^  of  any  real  or  personal  estate,  and  leaving  no  heirs,  repre- 

eto.'^^o^eMbest^ii^tiyes  Or  devisoos  capable  of  inheriting  or  holding  the  same, 

to  t  e  state.     ^^^  *^  ^  Q^iaQB  whon  there  is  no  owner  of  such  real  estate  capable 

of  holding  the  same,  such  estate  shall  escheat  to  and  be  vested  in 

this  State,     (a.) 

§  828.  (Sec.  2.)  Whenever  the  attorney  general  shall  be  informed 
or  have  reason  to  believe  that  any  real  estate  hath  escheated  to  this 
Duty  of  at-  State,  by  reason  that  any  person  hath  died  seized  thereof,  and  hath 
in'renrltcfes-left  no  hoirs  Capable  of  inheriting  the  same,  or  by  reason  of  the 
'  incapacity  of  the  devisees  to  hold  the  same,  or  when  he  shall  be  in- 
formed or  have  reason  to  believe  that  any  such  estate  hath  other- 
wise escheated  to  the  State,  it  shall  be  his  duty  to  file  an  informa- 
tion in  behalf  of  the  State,  in  the  district  court  of  the  judicial  district 
in  which  such  estate  or  any  part  thereof  is  situated,  setting  forth  a 
description  of  the  estate,  the  name  of  the  person  last  lawfully 
seized,  the  name  of  the  terre-tenant,  and  persons  claiming  such 
estate,  if  known,  and  the  facts  and  circumstances  in  consequence 
of  which  said  estate  is  claimed  to  have  escheated,  and  alleg* 
ing  that  by  reason  thereof  tiie  State  of  Galifomia  hath  right 

I    m  — ^^^■■— ^^  ■■■■■■  ■  .^i^—  ,1—  I  ■         ■— ^.»^i^^ 

(a)  Amended  April  30tb,  1855.    Statutes  1855,  p.  221,  See.  1. 


CHAP.   XVI.  ESCHEATED   ESTATES.  177 

by  law  to  such  estate ;  whereupon  such  court  shall  award  and  issue 
a  summons  against  such  person  or  persons,  bodies  politic  or  cor- 
porate, alleged  in  such  information  to  hold,  possess  or  claim  such 
estate,  requiring  them  to  appear  and  show  cause  why  such  estate 
should  not  be  vested  in  the  State  within  the  time  allowed  by  law, 
in  other  civil  cases,  and  the  court  shall  make  an  order  setting  forth 
briefly  the  contents  of  said  information,  and  requiring  all  persons 
interested  in  the  estate  to  appear  and  show  cause,  if  any  they  have, 
within  thirty  days  from  the  date  of  said  order,  why  the  same  should 
not  vest  in  this  State ;  which  order  shall  be  published  at  least  one 
month  from  the  date  thereof,  in  a  newspaper  published  in  said  dis- 
trict, if  one  be  published  therein,  and  in  case  no  newspaper  should 
be  published  in  said  district  (by  direction  of  the  judge)  in  some 
other  newspaper  in  this  State,     (a.) 

§  329.  (Sec.  3.)  All  persons,  bodies  politic  and  corporate,  named 
in  such  information  as  terre-tenant  or  claimant  to  the  estate,  may 
appear  and  plead  to  such  proceedings,  and  may  traverse  or  deny 
the  facts  stated  in  the  information,  the  title  of  the  State  to  lands  Appearance, 
and  tenements  therein  mentioned,  at  any  time  on  or  before  the  third  trial, 
day  of  the  return  day  of  the  summons ;  and  any  other  person  claim- 
ing an  interest  in  such  estate  may  appear  and  be  made  a  defend- 
ant, and  plead  as  aforesaid,  by  motion  for  that  purpose,  in  open 
court,  within  the  time  allowed  for  pleading  as  aforesaid ;  and  if  any 
person  shall  appear  and  plead  as  aforesaid,  or  shall  refuse  to  plead 
within  the  time,  then  judgment  shall  be  rendered  that  the  State  be 
seized  of  the  lands  and  tenements  in  such  information  claimed. 
But  if  any  person  shall  appear  and  deny  the  title  set  up  by  the 
State,  or  traverse  any  material  fact  set  forth  in  the  information,  or 
issue  or  issues,  shall  be  made  up  and  tried  as  other  issues  of  fact, 
and  a  survey  may  be  ordered  and  entered  as  in  other  actions  when 
the  title  or  boundary  is  drawn  in  question ;  and  if,  after  the  issues 
are  tried,  it  shall  appear  from  the  facts  found  or  admitted  that  the 
State  hath  good  title  to  the  land  and  tenements  in  the  information 
mentioned,  or  any  part  thereof,  judgment  shall  be  rendered  that  the       „ 

(a)  Amended  Statutes  1855,  p.  221,  Sec.  2. 
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State  be  seized  thereof,  and  recover  costs  of  stut  agfdnst  the  de- 
fendants. 

§  330.  (Sec.  4.)  Any  party  who  shall  have  appeared  to  any 
Appeal  may  proceedings  as  aforesaid,  and  the  attorney  general  in  behalf  of  the 
State,  shall  respectively  have  the  same  right  to  prosecute  an  ap- 
peal or  writ  of  error  upon  any  judgment  as  aforesaid  as  parties  in 
other  cases,     {a.) 

§  881.  (Sec.  5.)  The  controller  of  State  shall  keep  just  and 
true  accounts  of  all  moneys  paid  into  the  treasuiy,  all  lands  vested 
DeMripuon  of  in  the  State,  as  aforesaid ;  and  if  any  person  shall  appear  within 
to^reami^.andten  ycars  after  the  death  of  the  intestate,  and  claim  any  money 
State.  Ite  *  paid  into  the  treasury  as  aforesaid,  as  heir  or  legal  representative, 
such  person  may  file  a  petition  to  the  district  court  in  which  the 
seat  of  government  may  be  staying,  stating  the  nature  of  his  clidm, 
and  praying  such  money  may  be  paid  him.  A  copy  of  such  peti- 
tion shall  be  served  on  the  attorney  general  at  least  twenty  days 
before  the  hearing  of  sdd  petition,  who  shall  put  in  answer  to  the 
same,  and  the  court  thereupon  shall  examine  said  claim  and  the  al- 
legations and  proofs ;  and  if  the  court  shall  find  that  such  person 
is  entitled  to  any  money  paid  into  the  State  treasury,  he  shall  by 
an  order  direct  the  controller  to  issue  his  warrant  on  the  treasury 
for  the  payment  of  the  same,  but  without  interest  or  cost  to  the 
State ;  a  copy  of  which  order,  under  the  seal  of  the  court,  shall  be 
a  sufficient  voucher  for  issuing  such  warrant.  And  if  any  person 
shall  appear  and  claim  land  vested  in  the  State,  as  aforesaid,  within 
five  years  after  the  judgment  was  rendered,  it  shall  be  lawftil  for 
such  person  (other  than  such  as  was  served  with  a  summons  or  ap- 
peared to  the  proceeding,  their  heirs  or  assigns)  to  file  in  the  said 
district  court,  in  which  the  lands  claimed  lie,  a  petition  setting  forth 
the  nature  of  lus  claim,  and  praying  that  the  said  lands  may  be  re- 
linquished to  him ;  a  copy  of  which  petition  shall  be  served  on  the 
attorney  general,  who  shall  put  in  an  answer,  and  the  court  there- 
upon shall  examine  said  claim,  allegations  and  proofs,  and  if  it  shall 
^        appear  that  such  person  is  entitied  to  such  land  claimed,  the  court 


(a)  Amended  Statutes  1855,  p.  222,  Sec.  3. 


Amended  Sec.    5. — Approved  February  16,  1870. 

[Statntea  18e9-'70,  p.  73.— Took  effect  on  passage.] 

An  Act  to  amend  an  Act  entitled  '*  An  Act  concerning  escheated  estates^* 

Approved  May  4,  1852. 

Section  i  .  Section  five  of  said  Act  is  hereby  amended  so  as  to 
read  as  follows: 

§  5.  The  Controller  of  the  State  shall  keep  just  and  trae  accounts 
of  all  moneys  paid  into  the  treasury',  all  land  vested  in  the  State,  as 
aforesaid;  and  if  any  person  shall  appear  within  twenty  years  after  the 
death  of  the  intestate,  and  claim  any  moneys  paid  into  the  treasur)*, 
as  aforesaid,  as  heir  or  legal  representative,  such  person  may  file  a 
petition  to  the  District  Court,  in  which  the  seat  of  government  may 
be  staying,  stating  the  nature  of  his  claim,  and  praying  such  money 
may  be  paid  him ;  a  copy  of  such  petition  shall  be  ser\'ed  on  the 
Attorney-General  at  least  twenty  days  before  the  hearing  of  said  peti- 
tion, who  shall  put  in  answer  to  the  same,  and  the  Court  thereupon 
shall  examine  said  claim,  and  the  allegations  and  proofs  ;  and  if  the 
Court  shall  find  that  such  person  is  entitled  to  any  money  paid  into 
the  State  Treasury,  he  shall  by  an  order  direct  the  Controller  to  issue 
his  warrant  on  the  treasury  for  the  payment  of  the  same,  but  without 
interest  or  cost  to  the  State;  a  copy  of  which  order,  under  the  seal  of 
the  Court,  shall  be  a  sufficient  voucher  for  issuing  such  warrant ;  and 
if  any  person  shall  appear  and  claim  land  vested  in  the  State,  as  afore- 
said, within  five  years  after  the  judgment  was  rendered,  it  shall  be 
lawful  for  such  person  (other  than  such  as  was  served  with  a  summons 
or  appeared  to  the  proceedings,  their  heirs  or  assigns)  to  file  in  the 
said  District  Court,  in  which  the  lands  claimed  lie,  a  petition  setting 
forth  the  nature  of  his  claim,  and  praying  that  the  said  lands  may  be 
relinquished  to  him ;  a  copy  of  which  petition  shall  be  served  on  the 
Attorney-General,  who  shall  put  in  an  answer,  and  the  Court  thereupon 
shall  examine  said  claim,  allegations  and  proofs;  and  if  it  shall  appear 
that  such  person  is  entitled  to  such  land  claimed,  the  Court  shall 
decree  accordingly,  which  shall  be  effectual  for  divesting  the  interest 
of  the  State  in  or  to  the  lands :  but  no  costs  shall  be  charged  to  the 
State;  and  all  persons  who  shall  fail  to  appear  and  file  their  petitions 
within  the  time  limited  as  aforesaid,  shall  be  forever  barred,  saving, 
however,  infants,  married  women,  and  persons  of  unsound  mind, 
or  persons  beyond  the  limits  of  the  United  States,  the  right  to  appear 
and  file  their  petitions  as  aforesaid,  at  any  time  within  five  years  after 
their  respective  disabilities  are  removed  :  provided,  however,  that  the 
Legislature  may  cause  such  lands  to  be  sold  at  any  time  after  seizure, 
in  such  manner  as  may  be  provided  by  law — in  which  case  the  claim- 
ant shall  be  entitled  to  the  proceeds,  in  lieu  of  such  lands,  upon  ob- 
taining a  decree  or  order  as  aforesaid. 

Sec  2.  This  Act  shall  take  effect  and  be  in  force  from  and  after 
its  passage. 
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[Comes  In  opposite  p.  179.] 

AN  ACT  amendatory  of  an  Act  entitled  an  Act  amendatory  of  an  Act 
and  supplementary  to  an  Act  entitled  an  Act  concerning  Escheated 
Estates,  passed  May  fourth,  eighteen  hundred  and  ffty-two,  ap- 
proved April  thirtiethy  eighteen  hundred  and  fifty-five.  *[  * 

[Approved  March  3d,  1862.] 

§  1.  That  in  all  cases  where  the  Attorney  General  files  an  infonn- 
ation  for  an  escheat,  the  District  Court,  or  Judge  thereof,  shall  be 
empowered  to  exercise  equitable  jurisdiction  to  the  same  extent  as     ici  o 
if  sitting  in  a  Court  of  Equity. 

§  2.  It  shall  be  lawful  for  the  Attorney  General,  in  all  cases  of 
information  for  an  escheat,  to  ask  for  equitable  relief  whenever    |  .  g 
the  same  shall  be  necessary,  including  the  relief  by  injunction,  j^j^ 

§  3.  It  shall  not  be  necessary  for  the  Attorney  General,  in  filing     ^  ^ 
an  information  for  an  escheat,  to  verify  the  same,  or  any  subsequent     ^ 
pleading,  or  any  paper  in  the  case  used  as  an  application  for  any 
intermediate  step  in  the  case,  but  such  information,  subsequent 
pleading,  or  paper,  shall  have  the  same  effect  in  all  respects  as  if 
verified.  ^ ; 

§  4.  The  District  Court  shall  have  full  power,  in  all  cases,  to  set  4^  j 
aside  a  wiU  obtained  by  fraud  or  undue  influence,  and  to  declare  of  (j 
null  and  void  any  paper  purporting  to  be  a  last  will  and  testament  ^ 
upon  the  ground  of  fraud  or  forgery,  and  to  set  aside  a  decree  of  .  tie: 
any  Probate  Court  admitting  to  probate  any  supposed  will,  when  ertj 
such  decree  has  been  obtained  by  fraud,  concealment,  or  perjury,  pen 
and  to  establish  a  will  lost  or  destroyed.  gre 

§  5.  All  laws  and  pai*ts  of  laws  inconsistent  with  this  Act  are  (^^ 
hereby  repealed.  tioii 

§  6.  This  Act  to  take  effect  fi^)m  and  after  its  passage. 

[Laws  1862>  p.  27.]  S 
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shall  decree  accordingly,  which  shall  be  effectual  for  divestiDg  the 
interest  of  the  State  in  or  to  the  lands,  but  no  costs  shall  be  charged 
to  the  State ;  and  all  persons  who  shall  fail  to  appear  and  file  their 
petition,  within  the  time  limited  as  aforesaid,  shall  be  forever  bar- 
red ;  saving,  however,  infants,  married  women,  and  persons  of  un-  ^ ' 
sound  mind,  or  persons  beyond  the  limits  of  the  United  States,  the  ' 

right  to  appear  and  file  their  petition,  as  aforesaid,  at  any  time 
within  five  years  after  their  respective  disabilities  are  removed ; 
pravidedy  however,  that  the  legislature  may  cause  snch  lands  to  be 
sold  at  any  time  after  seizure,  in  such  manner  as  may  be  provided 
by  law ;  in  which  case  the  claimants  shall  be  entitled  to  the  pro- 
ceeds, in  lieu  of  such  lands,  upon  obtdning  a  decree  or  order  as 
aforesaid. 

ACT   OF   APRIL   30tH,    1855,   AMENDING   AND   BUPPLEMENTART  TO 

THE  FOREGOINa. 

[Statutes  1855,  p.  222,  Sees.  4  to  8,  incloBiye.] 

§  882.  (Sec.  4.)  The  scud  district  court,  upon  the  filing  of  said 
information  and  application  of  the  attorney  general,  either  before   Receiver  may 
or  aftier  answer,  upon  notice  to  the  party  or  parties  claiming  such     '^'^ 
estate,  if  known,  may,  sufficient  cause  therefor  being  shown,  ap- 
point a  receiver  to  take  charge  and  receive  the  rents  and  profits  of 
the  same  until  the  titie  to  such  real  estate  shall  be  finally  settled. 

§  338.  (Sec.  5.)  Any  person  ftimishing  original  information  to 
the  attorney  general  of  the  escheating  of  any  property  to  the  State   informer  en- 
of  California,  together  with  the  necessary  evidence  to  sustain  the  cema«e. 
action  of  the  State  in  such  behalf,  shall  be  entitled  to  receive,  upon 
the  final  recovery  of  such  property,  five  per  centum  of  the  prop- 
erty so  recovered ;  provided^  that  the  amount  so  received  by  the  ^^.^ 
person  or  persons  ftimishing  such  information  shall  not  in  the  ag-  JS^'^^Jfonf *^^" 
gregate  exceed  the  sum  of  twenly  thousand  dollars  in  any  one  case ;  «*>«»*«<i  eBtatw. 
and  provided^  that  only  one  person  shall  be  entitled  to  compensa- 
tion for  such  services. 

§  884.  (Sec.  6.)  All  moneys  which  have  accrued  or  may  here- 
aflier  accrue  to  this  State  from  escheated  estates,  shall  be  paid  into 
the  general  fund,  and  if  need  be,  [used]  in  the  deftttyment  of  the 
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current  expenses  of  the  government  and  the  redemption  of  con- 
troller's warrants. 

§  335.  (Sec.  7.)  The  amount  of  such  moneys  so  received  shall 
The  like.  be  Converted  by  the  State  controller  into  bonds  of  the  State,  bear- 
*  ing  seven  per  cent,  interest  per  annum ;  which  bonds  shaU  be  kept 

as  a  special  deposit  in  the  treasury,  marked  ^'  School  Fund,"  to  be 
credited  to  said  school  fund.  All  interest  &lling  due  on  said  bonds 
so  set  apart  shall  be  semi-annually  placed  to  the  credit  of  said  school 
fund. 

[Sec.  8  of  this  Bapplementaiy  act  merely  declareB  that  "  all  laws  or  parts  of  laws  In 
conflict  with  this  act  (Sees.  327  to  335,  inclusive)  are  hereby  repealed."] 

See  decisions  at  the  end  of  Chapter  XV. 


CHAPTER    XVII. 

GUARDIANS  AND  WABDS. 

see  decisions  noted  at  the  end  of  the  chapter. 

"an  act  to  provide  por  the  appointment  and  prescribe  the  duties 

OF  guardians/'  passed  APRIL   19tH,    1850,  WITH   THE  AMEND- 
MENTS OF  1851,  1853,  1857  AND  1861. 

§  886.  (Sec.  1.)  The  probate  judge  of  each  county,  when  itj^;^^"'^^^^ 
shall  appear  necessary  or  convenient,  may  appomt  guardians  to  ^*pp«'nted. 
persons  and  estates  j  or  either  of  ihem^  of  minors  who  have  no  guard- 
ian legally  appointed  by  will,  and  who  are  inhabitants  or  residents 
in  the  same  county,  or  who  shall  reside  without  the  State  and  have 
any  estate  within  the  county. 

Such  appointment  may  be  made  on  the  application  by  petition  of  on  whose  ap- 
a  relative^  or  any  person  interested  in  or  befriending  such  miru)r. 
Before  maJdng  such  appointmenty  the  Judge  shall  cause  such  notice 
to  be  given  to  the  relatives  of  the  minor  residing  in  the  county  j  and 
to  any  person  under  whose  care  such  minor  may  be,  as  he  shcdl  on 
due  inquiry  deem  reasonable,     (d.) 

[Forms  Nob.  228,  231,  232,  233,  Appendix.] 

See  Sec.  385,  B,  po$t ;  see  Sees.  338,  and  378  to  381,  post,  as, to  appointment  of  a 
guardian  for  a  minor  residing  oot  of  the  State. 

See  the  act  of  March  13th,  1858,  "  to  authorize  gnardians  of  minors,  et«.,  to  receive 
and  remove  &om  this  State  any  property  to  which  the  ward  may  be  entitled ; "  post, 
Sec.  386.  Also  the  act  of  April  10th,  1858,  "  to  provide  for  binding  minors  as  appren- 
tices,  clerks  and  servants,''  post,  Sec.  389.  Also  the  act  of  March  27th,  1858,  confer- 
ring certain  powers  npon  the  gnardians  of  insane  persons,  having  claims  for  hmds  de- 
rived  from  Spanish  or  Mexican  authorities.    Stat.  1858,  p.  98.   Post,  Sec.  406. 


(a)  The  above  section.  No.  1  of  the  Gnardian  Act,  (No.  336  of  this  volume)  was 
amended  May  20th,  1861,  as  shown  by  the  italics. 

L 
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§  387.  (Sec.  2.)  If  the  minor  is  under  the  age  of  fourteen  years, 
inatc^guardSS'  ^^®  probate  judge  may  nominate  and  appoint  his  guardian ;  and  if 
he  is  above  the  age  of  fourteen  years,  he  may  nominate  his  own 
guardian,  who  if  approved  by  the  judge  shall  be  appointed  accord- 
ingly. 

[Forms  Nob.  229,  230,  Appendix.] 

§  338.  (Sec.  8.)  If  the  guardian  nominated  by  the  minor  shall 

In  what  case*  ^^*'  ^^  approved  by  the  judge,  or  if  the  minor  shall  reside  out  of 

polSt  forminor  ^®  State,  or  if  after  bemg  duly  cited  by  the  judge  he  shall  neglect 

over  fonrteen.  g^j,  ^^  ^^^^  ^  nominate  a  suitable  person,  the  judge  may  nominate 

and  appoint  the  guardian  in  the  same  manner  as  if  the  minor  were 
under  the  age  of  fourteen  years. 

See  Sec.  378  to  381,  post^  as  to  appointment  of  a  guardian  for  a  minor,  or  otiier  person 
liable  to  be  put  under  guardianship,  who  shall  reside  without  this  State. 

§  339.  (Sec.  4.)  When  a  guardian  has  been  appomted  by  the 
nominate  'on^  court  for  a  miuor  under  the  age  of  fourteen  years,  the  minor  at  any 
of  fourteen.  ^  time  after  he  attains  that  age  may  appoint  his  own  guardian,  sub- 
ject to  the  approval  of  the  probate  judge. 

§  340.  (Sec.  5.)  The  father  of  the  minor  if  living,  and  in  case 
mother  entitled  ^^  ^^  deccasc  the  mother  while  she  remains  unmarried,  being 
ship.*™**^*^****"  themselves  respectively  competent  to  transact  their  own  business, 

and  not  otherwise  unsuitable,  shall  be  entitled  to  the  guardianship 

of  the  minor. 

If  no  father     §  ^41.  (Scc.  6.)  If  the  miuor  have  no  father  or  mother  living, 
or  mother.       ^^^  competent  to  have  the  custody  and  care  of  the  education  of 
such  minor,  the  guardian  so  appointed  shall  have  the  custody  and 
tuition  of  his  ward. 

§  342.  (Sec.  7.)  Every  guardian  appointed  as  aforesaid  shall 
guardian.        have  the  custody  and  tuition  of  the  minor,  and  the  care  and  man- 
agement of  his  estate  until  such  minor  shall  arrive  at  the  age  of 
twenty-one  years,  or  shall  marry ;  or  until  the  guardian  shall  be 
discharged  according  to  law. 

See  Statute  of  April  2d,  1858,  post,  Sec.  407,  as  to  the  age  of  miyority. 

§  343.  (Sec.  8.)  Before  the  order  appomting  any  person  guard- 
^^^^'  ian  under  this  act  shall  take  eff^ect^  and  before  letters  shall  isme, 


CondltloDB 
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the  judge  shall  require  of  each  person  a  bond  to  the  minor  with  suf- 
ficient sureties,  to  be  approved  by  the  judge,  and  in  such  sum  as  he 
shall  order ;  and  when  the  penal  8um  of  the  bond  exceeds  two  thous- 
and dollarBy  each  of  the  sureties  may  become  liable  for  portions 
thereof  y  making  in  the  aggregate  the  whole  penal  sumj  and  send 
bond  shall  be  conditioned  that  the  guardian  shall  faitJ^fiMy  execute 
the  duties  of  his  trust  according  to  law. 

And  the  following  conditions  shall  be  deemed  to  form  apart  of 
such  bond  without  being  expressed  therein: — 1.  To  make  a  true 
mventorj  of  all  the  estate,  real  and  personal,  of  his  ward  that  shall 
r^ome  to  his  possession  or  knowledge,  and  to  return  the  same  within      Condition 

.    °  ' ^^   _        /.        ,  thereof. 

Sec.  342   A.-SuppUmefUary  to  Act  in  relation  to    Guardians  and 

Wards.-^Passed  March  24tA,  186a 

[StatQtee  186^'6,  p.  380.-Took  effect  oo  piUMge.} 

.K  '  J'  ^^**^"f  «^  ^J  P^'^on  shall  be  appointed  guardian  of  a  minor, 
the  Probate  Judge  may,  with  the  consent  of  such  pennm,  insert  in  the 
order  of  appointment,  cooditions  not  otherwise  obligatory,  providinir 

1^  "^llnTT  '^"'"'^'°'  ""^  "^^'"'•^  ^^  ^*^^  minor;  and  such 
conditions  sbaM  be  deemed  to  be  a  part  of  the  duties  of  the  trust  of 

such  g««dian,  «,d  for  their  faithful  performance  he  and  the  sureties 
on  hiB  bond  shall  be  responsible. 


Letters     of 


lawfullj  entmeu  luerovu. 

Upon  filing  such  bondj  duly  approved^  letters  of  guardianship 
shaU  issue  to  the  person  appointed.    Jbiform^  the  letters  of  guard- ^*^^'^^'^^^^- 
ianship  shall  be  substantially  the  same  as  letters  of  administration^   ^^^  ^^ 
and  the  oath  of  the  guardian  shall  be  endorsed  thereon  that  he  wiU 
perform  the  duties  of  his  office^  as  such  guardian^  according  to 
law.     (a.) 

[Fonns  Nob.  234,  235,  Appendix.] 

See  Sec.  385,  A,  pottf  a»  to  reoording  bonds  and  letters  and  their  effect  as  evidence. 

Sections    ol 

§  343,  A.  (Sec.  1.)  All  the  proviaons  of  sections  seventy-eight,  m^de'^'wHS! 
seventy-nine,  eighty,  eighty-one,  eighty- two,  eighty-three,  eighty-  uns/°  ^"** 


(a)  Amended  May  20thy  1861 ;  amended  portions  in  italics. 
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four,  eighty-five,  eighty-six  and  eighty-seven  of  the  act  entitled 
'^  An  act  to  regulate  the  settlement  of  the  estates  of  deceased  per- 
sons," passed  May  1st,  1851,  are  hereby  declared  to  apply  to 
guardians  appointed  in  pursuance  of  the  act  entitled  ^^  An  act  to 
gifenby^^'  P^^^^^  f^^  ^®  appointment  and  prescribe  the  duties  of  guardians," 
passed  April  19th,  1850,  and  to  the  bonds  taken,  or  to  be  taken, 
from  such  guardians  in  pursuance  of  said  last  mentioned  act,  and 
to  the  sureties  on  such  bonds,     (a.) 

See  Bec8.  366, 374,  375, 376, 380  and  385,  A,  pott. 

§  344.  (Sec.  9.)  If  any  minor,  who  has  a  father  living,  has 
of  mhi°?out'orf  property,  the  income  of  which  is  sufficient  for  his  maintenance  and 
own'property/''  education  In  a  manner  more  expensive  than  his  father  can  reasona- 
bly afford,  regard  being  had  to  the  situation  of  the  father's  family, 
and  to  all  the  circumstances  of  the  case,  the  expenses  of  the  edu- 
cation and  maintenance  of  such  minor  may  be  defrayed  out  of  the 
income  of  his  own  property  in  whole  or  in  part,  as  shall  be  judged 
reasonable,  and  shall  be  directed  by  the  probate  court,  and  the 
charges  therefor  may  be  allowed  accordingly  in  the  settlement  of 
the  accounts  of  his  guardian. 

,ii?nt'li"i^a?S:     §  345.  (Sec.  10.)  The  father  of  any  child  w^  is  a  mmor,  may 

'*"'  by  his  last  tvill  and  testatment  appoint  a  guardian,  or  guardians,  of 

such  cMldj  whether  bom  lefore  or  after  the  time  of  making  such 

will,  and  in  case  of  the  death  of  the  father ^  the  mother  of  such 

Or  mother,    child  moy^  in  like  manner^  appoint  a  guardian^  or  guardians^  if 

such  child  shoU  not  then  have  any  legally  appointed  guardian  ;  and 

every  testamentary  guardian  shall  give  bond  and  qualify,  and  shall 

Mart   ffi    ^*^^®  ^^^  ^!SXhQ  powers  and  perform  the  same  duties  with  regard  to 

boDd.  the  person  and  estate  of  such  minor  as  guardians  appointed  by  the 

probate  court ,  except  as  far  as  the  said  powers  and  duties  may  have 

Powers  of  ^^^^  legally  modified,  enlarged  or  changed  by  the  will  by  wJdch 

under  the  will  ^^^^  guardian  wcLS  appointed,     (b.) 

§  346.  (Sec.  11.)  Nothmg  contained  in  this  act  shall  affect  or 


{a)  This  is  a  section  supplementary  to  the  Qoardian  Act,  and  was  passed  March  27th, 
1857.    Statutes  of  1857,  p.  120. 

{b)  Amended  1861 ;  amended  portions  in  italics. 
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impair  the  power  of  any  court  to  appoint  a  guardian  to  defend  the <,o„rtfl''*to  ap- 
interests  of  any  mmor  interested  in  any  suit  or  matter  pending  p^J^^J^^^J^^^^J 
therein,  nor  to  appoint 'or  allow  any  person  as  the  next  friend  of  a*^®**™?**"^- 
minor  to  commence  and  prosecute  any  suit  in  his  behalf. 

§  347.  (Sec.  12.")  Whenever  it  shall  be  represented  to  the  pro-   ^ 

,  ,  .  .  Ctiee  of  per- 

bate  judge  upon  petition,  under  oath,  by  any  relative  or  friend  of  »on8  ""^^SJent 
any  insane  person,  or  of  any  person  who  by  reason  of  extreme  old  *•  ™ jj*««  ^*>«Jj 
age,  or  other  cause,  is  mentally  incompetent  to  manage  his  prop-j^^^}g*J^^J[ 
erty,  that  such  person  is  insane  or  mentally  incompetent  to  man- 
age his  property,  said  judge  shall  cause  a  notice  to  be  given  to  the 
supposed  insane  or  incompetent  person,  of  the  time  and  place  of 
hearing  the  case,  not  less  than  five  days  before  the  time  so  ap- 
pointed, and  shall  also  cause  such  person,  if  able  to  attend,  to  be 
produced  before  him  on  the  hearing. 

[FonoB  KoB.  236,  237,  Appendix.] 

§  348.  (Sec.  13.)  If  after  a  full  hearing  and  examination  upon  |»robate  Judge 
such  petition  it  shall  appear  to  the  probate  judge  that  the  person  in  JJiWiSS!^*"*  * 
question  is  incapable  of  taking  care  of  himself  and  managing  his 
property,  he  shall  appoint  a  guardian  of  his  person  and  estate  with 
the  powers  and  duties  hereinafter  specified. 

[Foim  No.  238,  Appendix.] 

§  349.  (Sec.  14.)  Every  guardian  so  appomted,  as  provided  in 
the  preceding  section,  shall  have  the  care  and  custody  of  the  pei^    powen  and 
son  of  his  ward,  and  the  management  of  all  his  estate,  until  such  gSa^ia^s.  '^"^ 
guardian  shall  be  legally  discharged;  and  he  shall  give  bond  to  such 
ward,  in  like  manner  and  with  like  conditions,  as  before  prescribed 
with  respect  to  the  guardian  of  a  minor. 

§  350.  (Sec.  15.)  Every  guardian  appointed  under  the  pro- 
visions of  this  act,  whether  for  a  minor  or  any  other  person,  shall 
pay  all  just  debts  due  from  the  ward  out  of  his  personal  estate,  and  pay^V^ST^due 
the  income  of  his  real  estate,  if  sufficient,  and  if  not,  then  out  of  ^^^' 
his  real  estate,  upon  obtuning  an  order  for  the  sale  thereof,  and  dis- 
posing of  the  same  in  the  manner  provided  by  law. 

§  351.  (Sec.  16.)  Every  such  guardian  shall  also  settle  all  ac-   ^^^  reoorer 
counts  of  the  ward,  and  demand,  sue  for  and  receive  all  debts  due  wwd.^°*  *^  **" 
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to  him,  or  may,  with  the  approbation  of  the  probate  judge,  com-' 
pound  for  the  same,  and  give  a  discharge  to  the  debtor  on  receiv- 
ing a  fair  and  just  dividend  of  his  estate  and  effects ;  and  he  shall 
appear  for  and  represent  his  ward  in  all  legal  suits  and  proceedings, 
unless  where  another  person  is  appointed  for  that  purpose  as  guard- 
ian or  next  friend. 

of  SSSifeTr*  §  352.  (Sec.  17.)  Every  guardian  shall  manage  the  estate  of 
his  ward  frugally,  and  ni^thout  waste,  and  apply  the  income  and  prof- 
its thereof,  as  far  as  may  be  necessary  for  the  comfortable  and  suit- 
able maintenance  and  support  of  the  ward,  and  his  family,  if  there 

eftatef  ^  ^^  be  any ;  and  if  such  income  and  profits  be  Insufficient  for  that  pur- 
pose, the  guardian  may  sell  the  real  estate  upon  obtainmg  an  order 
therefor  as  provided  by  law,  and  shall  apply  the  proceeds  of  such 
sale,  as  far  as  may  be  necessary,  for  the  maintenance  and  support 
of  the  ward,  and  his  family,  if  there  be  any.     (a.) 


Partition. 


§  353.  (Sec.  18.)  The  guardian  may  join  in  and  assent  to  a  par- 
tition of  the  real  estate  of  the  ward,  in  the  cases  and  in  the  manner 
provided  by  law. 

inventoij,  ap-  §  354.  (Soc.  19.)  Evevy  guardian  shall  return  to  the  probate 
and  accounting  court  an  inventory  of  the  estate  of  his  ward  within  three  months 
after  hi%  appointment^  and  at  such  other  times  05  the  probate  court 
Tnay  order  ;  and  he  shall  return  to  said  court  additional  inventories 
whenever  any  further  property  belonging  to  said  estate^  not  in- 
.  subeequcnt  eluded  in  previous  inventories  J  shall  come  to  his  hands^  and  if  there 
be  no  estatCj  he  shall  return  that  fact  under  oath. 

Each  of  such  inventories  shall  be  sworn  to  by  the  guardian^  and 

the  property  comprised  therein  shall  be  appraised  by  appraisers  who 

edT^  b«  ^^^^^'  shall  be  appointed^  and  shall  proceed  in  the  manner  provided  by  the 

laws  regulating  the  settlement  of  the  estates  of  deceased  persons, 


(a)  By  the  act  of  May  20th,  1861,  authorizing  corporations  for  homestead  purposes, 
it  is  provided  (Sec.  6,  p.  569,  Laws  of  1861)  that  "parents  and  guardians  may  take  and 
hold  shares  in  such  associations  in  behalf  and  for  the  use  of  their  minor  children  or 
wards :  provided^  the  cost  of  such  shares,  and  the  amount  of  deposits  and  assessments 
thereon,  be  paid  from  the  personal  earnings  of  such  minor  children  or  wards,  or  by 
gifts  from  persons  other  than  their  male  parents/' 
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and  when  8o  apprcdsed  it  shall  be  recorded  hy  the  clerk  of  the  pro- 
bate court  in  a  proper  book  kept  in  his  office  for  that  purpose,  (a.) 


3ine 

Amended  Sec.  ig. — Approved  April  4^  1870.  reai 

be 
[Statutes  186i)-'70,  p.  791.— Took  effect  on  passage.] 

An   Act  amendatory   0/  an   Act  entitled    *' An  Act  to  provide  for  the 

appointment  and  prescribe  the  duties  of  Guardians"  passed  April 

19,  1850. 
^         ■'  38  in 

al 
Section  i.     Section  nineteen  is  hereby  amended  so  as  to  read  as  -  be 

follows: 

§  19.     Every  guardian,  testamentary  or  otherwise,  shall  return  to 

the  Probate  'Court  an  inventory  of  the  estate  of  his  ward  within  three 

months  after  his  appointment,  and  annually  thereafter:  provided,  that 

when  the  value  of  the  estate  exceeds  the  sum  of  one  hundred  thousand 

dollars  semi-annual  returns  shall  be  made  to  said  Probate  Court.     It 

shall  be  the  duty  of  the  Probate  Court,  upon  application  made  for  that 

purpose,  by  any  person  interested  in  the  estate  of  any  ward,  or  by  any  ^^ 

p)erson  of  kin  or  related  to  any  ward,  to  compel  any  guardian  (testa-  "^«- 

mentary  or  otherwise)  to  render  an  account  to  said  Probate  Court  of 

the  estate  of  his  or  her  ward.     The  inventories  and  accounts  so  to  be 

returned  or  rendered  shall  be  sworn  to  by  the  guardian  and  all  of  the 

guardians,  whenever  there  shall  be  more  than  one  guardian  of  any 

ward.     All  the  estate  of  the  ward  described  in  the  first  inventory  shall 

be  appraised  by  appraisers,  who  shall  be  appointed,  and  shall  proceed 

in  the  manner  provided  by  law  for  regulating  the  settlement  of  the 

estate  of  deceased  persons;   and  when  so  appraised,  said  inventory, 

with  the  appraisement  of  the  property  therein  described,  shall  be 

recorded  by  the  Clerk  of  the  Probate  Court  in  a  proper  book  kept  in 

his  office  for  that  purpose.      Whenever  and  as  often  as  any  other 

property  of  the  estate  of  any  ward  may  be  discovered,  not  included  in 

the  inventor}'  of  the  estate  already  returned,  and  whenever  and  as 

often  as  any  other  property  may  descend  to  or  be  acquired  by  or  for 

the  benefit  of  any  ward,  the  like  proceedings  shall  be  had  for  the 

return  and  appraisement  thereof  that  are  herein  provided  in  relation 

to  the  first  inventory  and  return. 


istrator.    See  Laws  1861,  p.  C19. 


le. 
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shall  present  to  the  probate  court  of  the  county  in  which  he  was 
or^*r*of  Mie^'"'  appointed  guardian,  a  petition  therefor,  setting  forth  the  condition 
of  the  estate  of  his  ward,  and  the  facts  and  circumstances  on  which 
the  petition  is  founded,  tending  to  show  the  necessity  or  expediency 
of  a  sale,  which  petition  shall  be  verified  by  the  oath  of  the  peti- 
tioner. 

[Fonns  Nos.  S39, 242,  Appendix.] 

§  360.  (Sec.  25.)  If  it  shall  appear  to  the  court  or  judge  from 
cause  thereup.  such  petition  that  it  is  necessary,  or  would  be  beneficial  to  the  ward, 
that  such  real  estate  or  some  part  of  it  should  be  sold,  or  that  the 
real  and  personal  estate  should  be  sold,  the  court  or  judge  shall 
thereupon  make  an  order  directing  the  next  of  kin  of  the  ward, 
and  all  persons  interested  in  the  estate,  to  appear  before  such  court 
at  a  time  and  place  therein  specified,  not  less  than  four  nor  more 
than  eight  weeks  from  the  time  of  making  such  order,  to  show 
cause  why  an  order  should  not  be  granted  for  the  sale  of  such  estate. 
If  it  appear  that  it  is  necessary,  or  would  he  beneficial  to  the 
wardy  to  sell  Ike  personal  estate  or  some  part  of  itj  the  samepro^ 
ceedings  shall  thereupon  be  had  in  reference  to  notice  of  the  applir 
cation,  and  to  ordering  a  sale  and  maJdng  such  sales  as  are 
provided  in  relation  to  sales  of  personal  estate  by  executors  or  ad- 
ministrators,    (a.) 

[Fonn  No.  240,  Appendix.] 

§  361.  (Sec.  26.)  A  copy  of  the  order  shall  be  personally  served 
servedf'^'  ^  ou  the  uext  of  kiu  of  such  ward,  and  on  all  persons  interested  in  the 
estate,  at  least  fourteen  days  before  the  hearing  of  the  petition,  or 
shall  be  published  at  least  three  successive  weeks  in  some  news- 
paper printed  in  the  county,  to  be  designated  by  the  court  or  judge, 
or  if  there  be  none  printed  in  the  county,  then  in  such  newspaper 
as  may  be  specified  by  the  court  or  judge  in  such  order,     (a.) 

The  hearing.  §  362.  (Sec.  27.)  The  probate  court,  at  the  time  and  place  ap- 
pointed in  such  order,  or  such  other  time  as  the  hearing  shall  be 
adjourned  to,  upon  proof  of  the  due  service  or  publication  of  the 
order,  shall  hear  and  examine  the  proo&  and  allegations  of  the  pe- 
titioner, and  of  the  next  of  kin,  and  all  other  persons  interested  in 
the  estate  who  shall  think  proper  to  oppose  the  application,     (a.) 

(a)  Amended  1861 ;  amended  portion  in  italics. 


> 


CobU. 
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§  368.  (Sec.  28.)  On  such  hearing  the  guardian  may  be  exam- 
ined on  oath,  and  witnesses  may  be  produced  and  examined  ^Jot^w^^!^^ 
either  party,  and  process  to  compel  their  attendance  and  testimony  ®^- 
may  be  issued  by  the  probate  court  or  judge,  in  the  same  manner 
and  with  like  effect  as  in  other  cases,     (a.) 

§  364.  (Sec.  29.)  If  any  person  shall  appear  and  object  to  the 
granting  of  any  order  prayed  for  under  the  provisions  of  this  act, 
and  it  shall  appear  to  the  court  diat  either  the  petition  or  the  ob- 
jection theitto  is  unreasonable,  said  court  may,  in  its  discretion, 
award  costs  to  the  party  prevailing  and  enforce  the  payment  thereof. 

§  365.  (Sec.  30.)  If,  after  a  full  examination,  it  shall  appear  to 
the  court  either  that  it  is  necessary  or  would  be  for  the  benefit  of  the 
ward  that  his  real  estate,  or  some  part  of  it,  should  be  sold,  such  order  of  sale, 
court  may  grant  an  order  therefor,  specifying  therein /or  which  of 
the  causes  J  or  reasons^  mentioned  in  sections  twenty  and  twenty- 
one  of  said  act^  said  sale  is  necessary ^  or  proper^  and  said  court 
mayj  if  the  same  has  been  prayed  for  in  the  petition^  order  such 
sale  to  he  made  at  either  pvhUc  or  private  sale,  upon  like  proceedings 
and  in  the  same  manner  as  provided  by  law  in  case  of  a  sale  of 
real  estate  by  an  eosecuior  or  administraior,  and  subject  to  the  same 
proceedings  in  relation  to  ihe  confirmation  or  r^'ection  of  the  sale 
or  the  resale  thereof,     (a.) 

[Forms  Nob.  241,  243,  Appendix.] 

§  866.  (Sec.  31.)  Every  guardian  authorized  to  sell  real  estate 
as  aforesaid  shall,  before  the  sale,  give  bond  to  the  probate  judge,  irife^a  bTjuaM. 
with  suflScient  security,  to  be  approved  by  such  judge,  with  condi-lJioh^e.^'^^^' 
tion  to  sell  the  same  in  the  manner  prescribed  by  law  for  sales  of 
real  estate  by  executors  and  administrators ;  and  to  account  for  and 
dispose  of  the  proceeds  of  the  sale  in  the  manner  plx)vided  by  law. 

[Form  No.  244,  Appendix.] 

§  367.  (Sec.  32.)  He  shall  also  ^ve  public  notice  of  the  time 
and  place  of  sale,  and  shall  proceed  therein  in  like  manner  as  pre-  Notioeofaach 
scribed  in  the  case  of  a  sale  of  land  by  an  executor  or  administra- 
tor ;  the  same  proceedings  shall  be  had  as  to  the  return  of  the  sale 


[a)  Amended  May  20th,  1861 ;  amended  portions  in  italics. 
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and  the  confirmation  thereof,  and  the  order  to  execute  a  conrey- 
ance,  as  is  prescribed  in  regard  to  sales  of  land  made  by  exec- 
utors or  administrators,  and  the  confirmation  shall  have  the  same 
force  and  effect. 

loSS^onV'ywJ"  h  368.  (Sec.  83.)  No  order  of  8ale  granted  in  pursuance  of 
this  act  shall  be  in  force  more  than  one  year  after  granting  the 
same,     (a.) 

§  869.  (Sec.  84.)  No  action  for  the  recovery  of  any  estate, 
acUan^^^recoT'  ^^^  ^7  ^  guardian  under  the  provisions  of  this  act,  shall  be  main- 
er  estate  sold,    ^jjj^  }yj  ^q  ward,  or  by  any  person  claiming  under  him,  unless  it 

be  commenced  within  three  years  next  after  the  termination  of  the 
guardianship,  excepting  only  that  minors  and  others  under  legal 
disability  to  sue  at  the  time  when  the  cause  of  action  shall  accrue 
may  commence  their  action  at  any  time  within  three  years  next 
after  the  removal  of  their  respective  disabilities. 

§  870.  (Sec.  85.)  The  guardian  shall,  upon  the  expiration  of  a 
year  from  the  time  of  his  appointment,  and  as  often  thereafter  as 
Aeoonntiiigbfhe  may  be  required,  present  his  account  to  the  probate  court  for 
^     ^'        settlement  and  allowance  ;  and  all  the  laws  relative  to  the  accounts 
of  executors  and  administrators  shall  govern  in  regard  to  the  ac- 
counts of  a  guardian,  so  &r  as  they  can  be  made  applicable. 

[Forms  Nob.  192, 199,  Appendix.] 

§  371.  (Sec.  36.)   The  probate  court,  on  the  application  of  a 

jnrifdiction  guardian,  or  of  any  person  interested  in  the  estate  of  any  ward, 

conrt'*in*^er-  ^ftcr  such  notico  to  persous  interested  therein  as  the  probate  judge 

ment  ^of^^rop^  shall  direct,  may  authorize  and  require  the  guardian  to  invest  the 

erty  of  minow.  pj-Q^^^^^g  ^f  gales,  and  also  any  other  money  in  his  hands,  in  real 

estate,  or  in  any  other  manner  that  shall  be  most  to  the  interest  of 
all  concerned  therein ;  and  the  said  probate  court  may  make  such 
further  orders  and  give  such  directiond  as  the  case  may  require  for 
managing,  investing  and  disposing  of  the  estate  and  effects  in  the 
hands  of  the  guardian,     (a.) 


(a)  Amended  Blay  20tb,  1861 ;  amended  portions  in  italics. 


§  875.  (Sec.  40.^  Every  bond  given  by  a  guardian  shall  be  filed   Bonds  to  be 
and  preserved  in  the  office  of  the  clerk  of  the  probate  court  of  the  prosecuted  lor 
county ;  and  in  case  of  the  breach  of  any  condition  thereof,  may 
be  prosecuted  in  the  name  of  the  ward  for  the  use  and  benefit  of 
such  ward,  or  of  any  person  interested  in  the  estate. 

§  376.  (Sec.  41.)  No  action  shall  be  maintained  against  the  Limit«tioii  of 
sureties  in  any  bond  given  by  a  guardian,  unless  it  be  commenced  Jn^^feg.****""* 
within  three  years  from  the  time  when  the  guardian  shall  have  been 
discharged ;  provided,  that  if  at  the  time  of  such  discharge  the 
person  entitled  to  bring  such  action  shall  be  under  any  legal  disa- 
bility to  sue,  the  action  may  be  commenced  at  any  time  within  three 
years  after  such  disability  be  removed. 

Complaint  for 

§  377.  (Sec.  42.)   Upon  complaint  made  to  the  probate  judge  SSSSi^r^'e*?!; 
by  any  guardian,  or  by  the  ward,  or  by  any  creditor,  or  by  any  waiff.  ^    *** 
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other  person  interested  in  the  estate,  or  by  any  person  having  any 
prospective  interest  therein  as  heir,  or  otherwise,  against  any  one 
suspected  of  having  concealed,  embezzled  or  conveyed  away  any 
of  the  money,  goods  or  effects,  or  any  instrument  in  writing,  belong- 
ing to  the  ward,  the  judge  may  cite  and  examine  such  suspected 
person,  and  proceed  with  him  as  to  such  charge  in  the  same  manner 
as  is  provided  with  respect  to  persons  suspected  of  concealing  off* 
embezzling  the  effects  of  a  deceased  testator  or  intestate. 

§  878.  (Sec.  48.)  When  any  ndnor,  or  other  person  liable  to  be 
no^^Swent  ^^^'P'**  under  guardianship,  according  to  the  provisions  of  this  act,  shall 
minor.  rcfflde  without  this  State,  and  shall  have  any  estate  therein,  any 

friend  of  such  person,  or  any  one  interested  in  his  estate  in  expect- 
ancy, or  otherwise,  may  apply  to  the  probate  judge  of  any  county 
-  in  which  there  may  be  any  estate  of  such  absent  person,  and  after 
notice  given  to  aU  interested^  in  such  manner  as  the  judge  shall 
order,  by  publication  or  othenvisBj  and  after  a  full  hearing  and  ex- 
amination, if  it  shall  appear  to  him  proper,  he  may  appoint  a  guard- 
ian for  such  absent  person,     (a.) 

See  Sees.  336  and  338,  ante. 

Powers,  eto.,     §  879.  (Scc.  44.)  Every  guardian  appointed  under  the  provis- 

ported  undSrions  of  the  preceding  section  shall  have  the  same  powers  and  per^ 

fionf    "*  "*^form  the  same  duties  with  respect  to  any  estate  of  the  ward  that 

shall  be  found  within  this  State,  and  also  with  respect  to  the  person  of 

the  ward,  if  he  shall  come  to  reside  therem,  as  are  prescribed  with 

respect  to  any  other  guardian  appointed  under  this  act. 

§  380.  (Sec.  45.)  Every  such  guardian  shall  give  bond  to  the 
ward,  in  the  manner  and  with  the  like  condition  as  hereinbefore 
guardian.  '^^  provided  with  respect  to  other  guardians,  excepting  that  the  provis- 
ions respecting  the  inventory,  the  disposal  of  the  estate  and  effects, 
and  the  account  to  be  rendered  by  the  guardian,  shall  be  confined 
to  such  estate  and  such  effects  as  shall  come  to  his  hands  in  this 
State. 

§  381.  (Sec.  46.)  The  guardianship  which  shall  be  first  lavrfully 


(«) 


Amended  May  20th,  1861 ;  amended  portion  in  italics. 
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Soch  gnard- 

ianship  to  ex- 
granted  of  any  person  residing  without  this  State,  shall  extend  to  JJJ^^^*®^"}."  {J| 

all  the  estate  of  the  ward  within  the  same  ;  and  shall  exclude  the?»^^Il*»*^*^* 

'  state,  etc. 

jurisdiction  of  the  probate  court  of  every  other  county. 

§  882.  (Sec.  47.)  Every  guardian  shall  be  allowed  the  amount   Expenses  and 
of  his  reasonable  expenses  incurred  in  the  execution  of  his  trust,  of  guardian. 
and  he  shall  also  have  such  compensation  for  his  services  as  the 
court  in  which  his  accounts  are  settled  shall  deem  to  be  just  and 
reasonable. 

§  383.  (Sec.  48.)  The  court  in  its  discretion,  whenever  the  same 
shall  appear  necessary,  may  appoint  more  than  one  guardian  of  any  guardian^may 
person  subject  to  guardianship,  who  shall  give  bond  and  be  gov-  *  ^^^ 
emed  and  liable  in  all  respects  as  is  provided  respecting  a  sole 
gtardian. 

§  384.  (Sec.  49.)  When  an  account  is  rendered  by  two  or  more ^^^^"^^^^^^^ 
joint  guardians,  the  probate  judge  may,  in  his  discretion,  allow  the 
same  upon  the  oath  of  any  of  them. 

§  385.  (Sec.  50.)  All  sales  of  real  estate  of  minor  heirs,  made 
for  the  benefit  of  said  minor  heirs,  in  accordance  with  the  provis- 
ions of  this  act,  shall  be  for  cash,  or  for  part  cash,  and  part  deferred 
payments,  not  to  exceed  three  years,  bearing  date  from  date  of  esfi^^r^f^r 
sale,  as  in  the  discretion  of  the  probate  judge  may  be  most  benefi-cash'^eto.  ^ 
cial  to  said  minor  heirs.  Guardians  making  the  sales  aforesaid, 
shall  demand  and  receive  from  the  purchasers  bond  and  mortgage 
on  the  real  estate  so  sold,  with  such  additional  security  as  the  judge 
may  deem  necessary  and  sufiicient,  to  secure  the  faithful  payment 
of  the  deferred  payments  and  the  interest  thereon,     (a.) 

§385,  A.  (Sec.  15.)  All  letters  of  guardianship  hereafter  issued, 
and  all  guardians'  bonds  hei'eafter  executed,  under  the  provisions  bondsTo^be^r^ 
of  this  act,  with  the  affidavits  and  certificates  thereon,  shall  be^^ 
forth^rith  recorded  by  the  clerk  of  the  probate  court  having  juris- 
diction of  the  persons  and  estates  of  said  wards,  respectively,  in  a   Effect  as  eri- 

denoo. 


{a)  This  section  is  an  addition  to  the  original  act,  and  was  passed  April  30th,  1853. 
Statutes  1853,  p,  129. 
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book  kept  by  him  in  his  office  for  that  purpose,  and  said  records 
and  duly  certified  copies  thereof,  shall  have  the  same  force  and  effect 
in  all  cases  whatsoever  as  the  originals  thereof  would  have,     (a.) 

of^i^d^e^^*^**  §  ^^^5  ^'  C^®^'  ^^')  -^^  matters  which,  under  the  provisions  of 
this  act,  may  be  performed  by  the  probate  judge  may  be  performed 
by  him  at  chambers,  or  as  the  act  of  the  probate  court  when  hold- 
ing such  court ;  and  any  order  appointing  a  guardian  shall  be  en- 
tered as  and  become  a  decree  of  the  court. 

The  provisions  of  the  act  in  relation  to  the  estates  of  deceased 
persons,  so  far  as  they  relate  to  the  practice  in  the  probate  court,  or 
the  district  court,  shall  also  apply  to  proceedings  under  this  act, 
where  they  do  not  conflict  with  any  of  the  provisions  of  this  act.  (a.) 

ACT   OF   MARCH   13th,  1858.      TO  AUTHORIZE  GUARDIANS  OF  MINORS,   ETC,    TO 
RECEIVE  AND  REMOVE   FROM   THIS   STATE   PROPERTY   TO  WHICH   THE 

WARD  MAY  BE  ENTITLED. 

[Statutes  1858,  p.  59.] 

When  proper-  §  386.  (Scc.  1.)  When  the  guardian  and  ward  are  both  non- 
dent  ward"may  residents,  and  the  ward  is  entitled  to  property  in  this  State  which 
remove  .  ^^^  ^^  rcmovcd  to  another  State,  without  conflict  to  any  restric- 
tion or  limitation  thereupon,  or  impairing  the  right  of  the  ward 
thereto,  such  property  may  be  removed  to  the  State  of  the  resi- 
dence of  the  ward,  upon  the  application  of  the  guardian  to  the 
judge  of  probate  of  the  county  in  which  the  estate  of  the  ward,  or 
the  principal  part  thereof,  may  be,  in  the  manner  following : 

§  387.  (Sec.  2.)  The  guardian  must  produce  a  transcript  from 
the  records  of  a 'court  of  competent  jurisdiction,  certified  accord- 
Authority  ing  to  the  laws  of  this  State,  showing  that  he  has  been  appointed 
must  be  proved,  guardian  of  the  ward,  in  the  State  in  which  he  and  the  ward  reside, 
and  has  qualified  as  such,  according  to  the  laws  thereof,  and  gave 
bond  with  sureties,  for  the  performance  of  his  trust ;  and  must  also 
give  thirty  days'  notice  to  the  resident  executor,  administrator,  or 
guardian,  if  there  be  such,  of  the  intended  application ;  thereupon, 
if  good  cause  be  not  shown  to  the  contrary,  the  probate  judge  shall 


(a)  These  sections  are  supplementary  to  the  guardian  act,  passed  .May  20th,  1861; 
see  LawB  1861,  p.  607. 


[CDin«8  In  qpposho  p.  106.] 
An  Act  rtlating  to  the  Ifidmituring  of  Minors. 

[ApproTed  May  12th,  1862.] 

^  I.  The  Board  of  Trnsteos  of  the  San  Francisco  Ladies'  Protection  and  Belief 
Society  may  bind  out  any  child  nnder  their  care,  or  who  shall  come  under  their 
care,  until  such  child  shall  become  of  age,  or  any  shorter  time,  to  serve  as  clerk, 
apprentice,  or  servant,  in  any  profession,  trade,  or  employment,  and  such  binding 
shall  be  as  valid  and  cifjctnal  a&  if  such  child  had  bound  himself,  with  the  consent 
of  his  father  or  mother,  or  cither  of  them.  The  Board  of  Supervisors  of  the  sev- 
eral counties  of  this  State  shall  have  similar  powers  to  indenture  all  children 
within  their  respective  counties,  who  are  destitute  of  parents  or  guardians,  or  means 
of  support. 

^  2.  The  binding  ont  of  any  child  under  the  provisions  of  this  Act,  shall  be  by 
indenture,  in  writing,  executed  in  triplicate  by  said  Board  of  Trustees  and  the  per- 
son or  persons  to  whom  such  child  shall  be  bound,  and  acknowledged  before  the 
County  Judge,  District  Judge,  or  a  Notary  Public,  and  one  copy  of  said  indenture 
shall  be  filed  with  the  County  Clerk  of  said  city  and  county  of  San  Francisco. 

§  3.  The  age  of  every  child  so  bound  shall  be  inserted  in  the  indenture,  and  shall 
be  taken  to  be  the  true  age,  without  further  proof  thereof. 

^  4.  Every  sura  of  money  paid  as  agreed  for,  with  or  in  relation  to  the  binding 
out  of  any  child  for  any  clerk,  apprentice  or  servant,  shall  bo  inserted  in  the 
indenture. 

^  5.  The  indenture  shall  also  contain  an  agreement,  on  the  part  of  the  person 
to  whom  such  child  shall  be  bound,  that  he  will  cause  such  child  to  be  instructed 
in  the  English  language,  and  for  that  purpose  will  send  such  child  to  school  three 
months  each  year  of  the  period  of  indenture. 

^  6.  Such  indenture  may  be  annulled  and  declared  void  by  any  Court  of  equity 
jurisdiction,  or  Judge  thereof,  for  the  county  where  the  person  to  whom  such  child 
is  bound  shall  reside,  upon  satisfactory  proof  of  either  of  the  following  named 
causes: 

First — ^Fraud  in  the  contract  of  indenture. 

Second — When  such  contract  is  not  made  or  executed  in  accordance  with  the 
provisions  of  this  Act. 

TA/rrf— For  nonfulfillment,  by  the  person  to  whom  such  child  is  bound,  of  the 
provisions  of  the  indenture. 

Foaiih — Cruelty  or  maltreatment  of  such  child  by  such  person. 

§  7.  In  case  of  the  indenture  being  declared  void,  or  annulled,  for  any  of  the 
foregoing  causes,  an  account  shall  be  taken,  either  by  the  Court  or  a  Referee,  of 
what  is  justly  due  to  such  infant  servant,  clerk,  or  apprentice,  for  his  labor  or  serv- 
ice actually  rendered  to  his  master  or  employer,  to  whom  he  shall  have  been  so 
bound,  and  judgment  shall  be  rendered  for  such  sum  and  costs,  as  well  as  declar- 
ing such  indenture  void  and  annulled. 

^  8.  The  application  for  annulling  such  indenture,  and  proceedings  thereunto 
belonging,  shall  be  the  same  under  this  Act  as  an  Act  to  provide  for  Binding 
Minors  as  Apprentices,  Clerks,  and  Servants,  approved  April  tenth,  eighteen  hun- 
dred and  fifty-eight;  and  the  punishment  for  fleeing  from  service,  and  proceedings 
thereunder,  shall  be  the  same  under  this  Act  as  the  Act  last  above  oaoied. 
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make  an  order,  granting  such  guardian  leave  to  remove  the  property 
of  his  ward  to  the  State  or  place  of  his  residence,  which  shall  be 
an  authoritj  to  him,  to  sue  for,  and  receive  the  same,  in  his  own 
name,  for  the  use  and  benefit  of  his  ward. 

§  388.  (Sec.  3.)  Such  order  shall  be  a  discharge  of  the  execu-  Eiftct  of  order, 
tor,  administrator,  guardian,  or  other  person,  in  whose  possession 
such  property  may  be  at  the  time  the  order  is  made. 

ACT  OF  APRIL  10th,  1858.     TO  PROVIDE  FOR  BINDING  MINORS  AS  APPRSNTICES, 

CLERKS,   ETC. 

[Statates,  1858,  p.  134.] 

§  389.  (Sec.  1.)  Every  minor,  male  or  female,  with  the  consent     Minors  may 

■^       ,  .  bind  with  con- 

of  the  persons  or  officers  hereinafter  mentioned,  may,  of  his  or  her  sent, 
own  free  will,  bind  himself  or  herself  in  writing,  to  serve  as  clerk, 
apprentice  or  servant,  in  any  profession,  trade,  or  employment ;  if 
a  male,  until  the  age  of  twenty-one  years,  and  if  a  female,  until 
the  age  of  eighteen  years,  or  for  any  shorter  time ;  and  such  bind- 
ing shall  be  as  valid  and  effectual  as  if  such  infant  was  of  full  age, 
at  the  time  of  making  such  engagement. 

[Form  Xo.  245,  Appendix.] 

§  390.  (Sec.  2.)  Such  consent  shall  be  given :  Firsty  by  the 
father  of  the  infant.  If  he  be  dead  or  be  not  in  a  legal  capacity  ^^^^'®'***®^ 
to  give  his  consent,  or  if  he  shall  have  abandoned  and  neglected  to 
provide  for  his  family,  and  such  fact  be  certified  by  a  justice  of  the 
peace  of  the  township  or  county,  or  sworn  to  by  a  credible  witness, 
and  such  certificate  or  affidavit  be  endorsed  on  the  indenture,  then : 
Second,  by  the  mother.  If  the  mother  be  dead,  or  be  not  in  a 
legal  capacity  to  give  such  consent  or  refusal,  then :  Third,  by  the 
guardian  of  such  infant,  duly  appointed.  If  such  infant  have  no 
parent  living,  or  none  in  a  legal  capacity  to  give  consent,  and  there 
be  no  guardian,  then :  Fourth,  by  the  supervisors  of  the  county,  or 
any  two  justices  of  the  peace,  or  the  judge  of  the  probate  court  of 
the  county. 

§  391.  (Sec.  3.)  Such  consent  shall  be  signified  in  writing,  by     "  ^'  °'' 
the  person  entitled  to  give  the  same,  by  certificate  at  the  end  of  or 
endorsed  upon  the  indentures,  and  not  otherwise. 

[Forma  Noe.  246  to  249,  Appendix.] 
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§  392.  (Sec.  4.)  The  executors  of  any  last  will  of  a  parent  who 
Executors.     ghaU  be  directed  in  such  will  to  bring  up  his  or  her  child  to  some 
trade  or  calling,  may  bind  such  child  to  service  as  a  clerk  or  appren- 
tice in  like  manner  as  the  father  might  have  done  if  living. 

uperr  son.  ^  ggg^  (Soc.  6.)  The  supervisors  of  the  county  may  bind  out 
any  child  under  the  age  above  specified,  who  is  or  shall  become 
chargeable  to  such  county,  to  be  clerks,  apprentices,  or  servants, 
until  they  shall  be  of  the  ages  above  specified,  which  bindmg  shall 
be  as  effectual  as  if  such  child  had  bound  himself  with  the  consent 
of  his  father. 

Town  officer. 

§  894.  (Sec.  6.)  In  every  town  or  city,  the  presiding  officer  of 
the  first  council  or  legislative  board  thereof,  if  there  be  more  than 
one,  or  any  public  officer  or  officers  appointed  to  provide  for  the 
poor,  may,  in  like  manner,  bmd  out  any  child,  who,  or  whose  parent 
or  parents  are,  or  shall  become,  chargeable  to  any  such  town  or  city. 

§  395.  (Sec.  7.)  The  age  of  every  infant  so  bound  shall  be 
Age  of  minor,  inserted  in  the  indentures,  and  shall  be  taken  to  be  the  true  age 
without  further  proof  thereof ;  and  whenever  any  public  officers  are 
authorized  to  execute  any  indentures,  or  their  consent  is  required 
to  the  validity  of  the  same,  it  shall  be  their  duty  to  inform  them- 
selves fully  of  the  infant's  age. 


Money. 


§  396.  (Sec.  8.)  Every  sum  of  money  paid  or  agreed  for,  with 
or  in  relation  to  the  binding  out  of  any  clerk,  apprentice,  or  servant 
shall  be  inserted  in  the  indentures. 


§  397.  (Sec.  9.)  The  indentures  shall  also  contain  an  agreement 
Education.  ^^  ^^^  P&^  ^^  ^^  porsou  to  whom  such  child  shall  be  bound,  that 
he  will  cause  such  child  to  be  instructed  to  read  and  write,  and  to 
be  taught  the  general  rules  of  arithmetic,  or  in  lieu  thereof  that  he 
will  send  such  child  to  school  three  months  of  each  year  of  the 
period  of  indenture. 

§  398.  (Sec.  10.)  The  counterpart  of  any  mdentures  executed 
Recorder,      ^y  any  county  or  city,  or  town  officers,  shall  be  by  them  deposited 
in  the  offices  respectively  of  the  clerk  of  any  such  county,  city,  or 
town. 


■J!. 


Amended  Sec.  393.— Approved  April  2,  1870. 

[Statutes  1869-'70,  p.  662.~Took  effect  on  paaaage.] 

An  Act  to  amend  an  Act  entitled  ''An  Act  to  regulate  proceed- 
ings  in  civil  cases  in  the  Courts  of  Justice  of  this  State,'' 
passed  April  29,  1851. 

Section    i.     Section  three  hundred  and  ninety-three  of  said  Act  is 
hereby  repealed. 

Sec  2.     This  Act  shall  take  effect  immediately.  *-'" 


Indians. 


lodenturec 


§  401.  (Sec.  13.)  Nothing  in  this  act  shall  concern  or  in  any 
manner  aflFect  or  relate  to  Indians ;  and  every  person  having  one- 
half  or  more  of  Indian  blood  shall  be  deemed  an  Indian  within  the 
provisions  of  this  act. 

[Forms  Koe.  252  to  254,  and  note,  Appendix.] 

§  402.  (Sec.  14.)  Such  indentures  of  apprenticeship  may  be 
annulled  and  declared  void  by  any  district  court,  or  a  judge  thereof,  annulled 
or  by  a  county  court,  or  a  judge  of  such  court,  in  the  county  where 
the  master  or  person  to  whom  such  apprentice  is  bound  shall  reside, 
upon  satisfactory  proof  of  either  of  the  following  named  causes : 
First,  fraud  in  the  contract  of  indenture ;  second,  when  such  con- 
tract is  not  made  or  executed  in  accordance  with  the  provisions  of 
this  act ;  third,  for  willful  nonfulfillment  by  such  master  of  the 
.provisions  of  such  indenture ;  fourth,  cruelty  or  maltreatment  of 
such  apprentice  by  the  master  without  just  cause  or  provocation. 
And  in  such  case  an  account  may  be  taken  and  adjusted  by  such 

•^  .  Account 

court  or  judge  for  any  services  rendered  by  the  apprentice  for  the 
master  under  the  articles  of  such  indenture ;  and  in  case  such  in- 
denture shall  be  annulled,  judgment  may  be  given  for  such  sum  as 
may  be  found  equitably  due  the  apprentice  on  account  of  any  serv- 
ices so  performed  by  him  for  such  master. 

M 
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§  403.  (Sec.  15.)  For  the  purpose  of  annulling  such  contract  of 

fQriuSiliSing?^*PP^®'^^^^®^^^P>  ^°^  recovering  for  services  as  aforesaid,  application 

shall  be  made,  either  in  term  time  or  vacation,  by  such  apprentice,  < 

or  on  his  behalf,  but  always  in  his  name ;  which  application  shall  ^ 

be  made  by  petition,  verified  by  oath,  stating  the  grounds  on  which  u 

such  application  is  made,  the  amount  clamed,  if  any,  for  such  \^ 

services,  and  praying  for  the  relief  demanded.     Such  petition  shall  ^ 

be  filed  with  the  clerk  of  the  court,  who  shall  immediately  issue  a  ^ 

citation  thereon,  duly  certified,  stating  the  grounds  of  such  appli-  ^ 

cation  as  set  forth  in  the  petition,  and  the  relief  sought  thereby.  *, 

The  citation  shall  also  designate  the  time  and  place  for  the  hearing  „ 

of  the  application,  and  shall  be  directed  to  such  master,  and  shall  re-  ; 

quire  him  to  appear  and  answer  such  petition,  at  the  time  and  place  ^ 

so  designated,  or  in  default  thereof  proof  thereon  will  be  heard  in  ^ 
his  absence,  and  such  judgment  as  the  right  of  the  case  will  be 
rendered  upon  such  petition.     Suchci^^|^|||U|^lHim^^ 

A^nendmerU  U>  Sectum  l.~Pa»sed  April  21th,  1863. 

[Take,  effect  sixty  dayi.  alter  pa»ttKe-l 

tlu,  Sute  of  California,  ^''^  guardian  of  such  mmmo  P^^  ^  ^^ 

«.  be  appointed  by  the  Probate  Court  or  JodgeshaU  P«^^  ^  ^^  ^^  ^^^ 

sel  on  behalf  of  such  minor  or  insane  P««^»'  ""•*  J       „„  I  before  the  Dis- 

t„  the  best  interest  of  his  wa^  to  P--u^^-h  «'»-     J^,^,  .,,.  p„^.e  he 
trict  Court,  or  the  Supretne  ^'""jlf^^Xui  so  cUimed  as  may  be  necessary 
.„ay  sell  and  convey  such  portion  °' jf'^J^'^J^f'^^^  ^  i„,„^d  in  the  prosecu- 
therefor,  and  to  meet  any  necessary  e«P«"^»;^;;  ^^e' guardian  shall  be  approved 
tion  of  such  claim.    The  deed  of  conveva^    b>  *^  g  ^^  ^^^^^^ 

bv  the  County  Judge  of  the  county  m  >^'^1;^^^;J^^"       ^^,  „„  ,,^»e  of  the  s«d 
in  writing,  indorsed  thereon  and  shall  b.  ^^^"^'^        ,j^^  ,hat  any  contract 
„,i„or  or  insane  person  in  and  to  '^''>^'^'°^^l^^^   ''y  Ml  be  first  approved 
so  made  with  counsel  for  the  p-"  '"^/^^^J'^^fi ,  ;^^^^  .be  land  lies,  upon  peti- 
by  the  JudKe  of  the  ^""^^^;:;^ttvX  g^^^^^ ;  ""<l  provided,  furth^,  no 
'?  riLKX  p"a.S  lu  taL  place  without  a  similar  approval 
Tv  tul  ^'nujZ  aforesaid  upon  a  like  petition  of  the  guardian. 

of  such  person,  under  oath,  in  writing,  to  the  county  judge  of  the 
county,  that  such  person  has  absented  himself  or  herself  without 


•ei 


I 


Aooomplicep. 
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permission,  the  judge  may  issue  a  writ  reciting  the  substance  of  the 
affidavit,  and  commanding  that  such  person  be  brought  before  him. 
The  writ  may  be  served  bj  any  officer  authorized  to  make  arrests, 
and  if,  upon  the  person  being  brought  before  him,  and  upon  an  ex- 
amination of  the  matter,  he  is  satisfied  that  such  person  is  legally 
held  to  service,  and  has  absented  himself  or  herself  without  just 
cause,  he  shall  order  the  person  held  to  service  to  return  to  the 
care  and  custody  of  the  person  lawfully  entitled  to  such  service 
or  labor.  K  such  person  persist  in  refusing  to  return,  or  return- 
ing, immediately  absent  himself  or  herself  without  leave,  such  judge 
may  order  such  person  held  to  service  to  be  confined  in  the  county 
jail,  station  house,  or  house  of  refuge,  for  such  time  as  he  may 
deem  proper,  not  to  exceed  one  month ;  or,  at  the  instance  of  the 
master  or  mistress,  may  annul  the  indentures. 

§  405.  (Sec.  17.)  Any  person  who  shall  sdd,  or  assist,  or  encour- 
age any  person  to  run  away,  or  harbor  or  conceal  any  person  held 
to  labor,  knowing  the  same  to  be  absent  without  leave  of  the  mas- 
ter or  mistress,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall  be  fined  in  any  sum  not  exceeding  one 
hundred  dollars. 

ACT    OF    MABGH    27th,   1858,    CONFBBBINO     CEBTAIN    POWBR8     UPON     GUABD- 

IAN8     OF     INSANE     PERSONS. 

[Statutes  1858,  p.  98.] 

§  406.  (Sec.  1.)  Whenever  any  insane  person  shall  have  any 
claim  for  lands  derived  from  Spanish  or  Mexican  authorities,  and 
such  claim  shall  have  been  rejected  by  the  commissioners  to  ascer- 
tain and  settle  private  land  claims  in  the  State  of  California,  the 
guardian  of  such  insane  person,  appointed  or  to  be  appointed  by 
the  probate  court  or  judge,  shall  have  power  to  employ  counsel  on 
behalf  of  such  insane  person,  and  on  such  terms  as  he  may  deem 
to  the  best  interest  of  his  ward,  to  prosecute  such  clsdm  on  appeal 
before  the  district  court  or  the  supreme  court  of  the  United  States ; 
and  for  that  purpose  he  may  sell  and  convey  such  portion  of  the 
land  so  claimed  as  may  be  necessary  therefor,  and  to  meet  any 
necessary  expenses  that  may  be  incurred  in  the  prosecution  of  such 
clidm.  The  deed  of  conveyance  by  the  guardian  shall  be  approved 
by  the  district  judge  of  the  district  in  which  the  land  is  situated, 
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by  his  approval  in  writing  endorsed  thereon,  and  shall  be  effectual 
<:ounfei.       to  pass  the  estate  of  the  said  insane  person  in  and  to  the  land  so 
conveyed ;  provided^  that  any  contract  so  made  with  counsel  for  the 
prosecution  of  any  such  appeal  shall  be  first  approved  by  the  judge 
Deed«  to  be  ^  ^'^  district  court  of  the  district  in  which  the  land  lies,  upon  pe- 
approved.        ^j^j^^  j^ly  pj-gaented  for  that  purpose  'by  the  guardian  ;  and  pro- 
vided further  y  no  sale  of  land  for  the  purpose  aforesaid  shall  take 
place  without  a  similar  approval  by  the  district  court  aforesaid  upon 
a  like  petition  of  the  guardian. 

ACT   OF   MAT    lOth,    1S54,  FIXING    THE   AGE   OF  MAJORITY,  AS  AMENDED  APRIL 

2,    1858. 

[Statutes  1858,  p.  108.] 

i^gaisge.         ^  407.  (Sec.  1.)  Males  shall  be  deemed  of  full  and  legal  age 

when  they  shall  be  twenty-one  years  old,  and  females  shall  be 

Effect  oi  mar  deemed  of  full  and  legal  age  when  they  shall  be  eighteen  years 

JjJ/J*^^,7**^^^:old;  or  at  any  age  under  eighteen^  when  with  the  consent  of  the 

lan.  etc.  parent^  guardian^  or  other  person  under  whose  care  or  government 

they  may  6e,  they  shall  have  been  lawfully  married. 

The  amendment  of  1858  added  that  portion  of  the  section  in  italics. 

Cases  bearing  upon  the  subject  of  Ike  preceding  Chapter. 

SELECTION   AND   APPOINTMENT   OF   GUARDIANS. 

As  between  an  nncle  and  a  stranger  contending  for  gnardianship,  other  things  being 
equa>,  the  nncle  is  to  be  preferred.    Mooreh^fuse  v.  Cookcy  Hoplcins,  226. 

A  convicted  felon  on  being  restored  to  civil  life  by  pardon  is  again  entitled  to  the 
custody  of  his  infant  children,  who  had  been  placed  nnder  guardianship  during  his 
civil  death.    Matter  of  Denting  t.  Johns,  333,  483. 

Other  evidence  than  that  furnished  in  the  petition  for  the  appointment  of  a  guard- 
ian, concerning  the  property  of  the  minor,  may  be  required  by  tlie  surrogate.  He 
may  ascertain,  by  the  examination  of  witnesses,  the  probable  amount  of  the  personal 
estate,  and  of  the  income  of  the  realty,  during  the  minority  of  the  infant.  Bennett 
V.  Byrne,  2  Barb.  Ch.  216. 

A  widow,  being  her  late  hnsband's  executrix,  her  child's  grandfather  will  be  ap- 
pointed guardian  rather  than  ho  who  has  married  the  widow.  Massingale  v.  Tate, 
A  Hayw.  30. 

The  district  courts  of  this  State  have  the  same  control  over  the  persons  of  minors, 
as  well  as  their  estates,  that  the  courts  of  chancery  in  England  possess.  This  juris- 
diction is  conferred  by  the  constitution,  and  cannot  bo  divested  by  any  legislative  en- 
actment. The  claim  of  exclusive  original  jurisdiction  in  courts  of  probate  over  the 
same  subject  matter  is  unfounded.     Wilson  v.  Roach,  4  Cal.  362. 

The  statute  of  this  State  relative  to  guardians  and  the  disposition  of  the  estate  left 
to  wards,  only  applies  where  there  is  no  direction  by  will  as  to  such  disposition.  Nor- 
ris  V.  Harris,  15  Cal.  226. 

Where  a  will  appoints  a  guardian,  there  is  no  necessity  for  the  issuance  of  any  let- 
ters of  guardianship  to  authorize  the  guardian  to  act.  The  guardian's  authority  comes 
directly  from  the  will.    Ibid. 
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See,  however,  the  statatory  amendments  of  1861,  ants. 

The  guardianahip  by  nature  extends  only  to  the  custody  of  the  person  of  the  ward, 
and  not  to  his  property.  To  entitle  the  guardian  to  manage  the  property  of  his  ward, 
he  must  be  duly  appointed  by  some  competent  public  authority.  Kendall  y.  Miller ^ 
9  Cal.  591. 

A  guardian  cannot  sell  even  the  personal  property  of  his  ward  without  an  order  of 
court.    Ibid. 

The  father  of  a  minor  having  fiiiled  to  exercise  bis  right  of  appointing  a  guardian 
by  deed  or  will,  the  court,  upon  which  it  devolves  to  determine  the  guardianship,  will 
pronounce  upon  the  question  in  accordance  with  what  appears  to  be  for  the  best  inter- 
ests of  the  infant,  taking  into  view  not  merely  his  or  her  temporary  welfare,  but  the 
state  of  the  affections,  attachments,  training,  education  and  morals.  Fo$ter  v.  Moitf 
3  Brad.  409. 

Though  great  respect  should  be  paid  to  the  wishes  of  the  deceased  parents,  even 

•  where  they  have  not  been  expressed  in  a  definite  or  legal  form,  still  it  is  the  duty  of 

the  court  to  see  whether  the  conclusions  of  the  parents  are  well  founded,  and  such  as 

command  such  approval.    If  there  is  no  reasonable  objection  to  the  gratification  of 

their  wishes,  they  will  be  controlling.    Ibid. 

Where  the  father  of  an  infant  promised  the  mother  on  her  death  bed  tliat  the  child 
should  remain  under  the  charge  of  her  grandparents,  with  whom  she  had  been  living 
since  her  birth,  and  the  grandparents  had  retained  the  custody  under  tbis  engagement 
for  seven  years,  notwithstanding  the  father,  who  had  married  again,  expressed  a  de- 
sire to  have  his  brother  appointed  the  guardian,  it  was  held  that  the  father  being  deadi 
letters  should  issue  to  the  grandfather,  no  good  reason  being  shown  for  disturbing  the 
arrangement  originally  made  by  the  father  at  the  decease  of  the  child's  mother. 
Ibid. 

The  appointment  of  a  guardian  for  the  person  or  property  of  an  infant  is  an  act  of 
jurisdiction  dependent  upon  the  situation  of  the  person  or  the  property  within  the  ter- 
ritory of  the  State.  This  authority .  is  not  limited  to  cases  of  subjects  or  citizens. 
ATLogkcy  v.  Rcid,  4  Brad.  334. 

Foreign  guardians  have  no  extra  territorial  authority,  and  letters  of  foreign  guard- 
ianship afford  no  title  within  this  State.    Ibid. 

The  surrogate  has  jurisdiction  to  grant  letters  of  guardianship  only  in  case  of  minors 
residing  in  the  county.    Brown  v.  Lynch^  2  Brad.  214. 

Where  the  parents  resided  and  were  married  m  the  State  of  Connecticut,  and  the 
child  was  bom  there,  the  father  having  previously  removed  to  New  York,  where  the 
mother  after  the  birth  of  her  infant  joined  him  :  Held^  that  the  original  domicil  of  the 
minor  was  that  of  his  parents  at  the  time  of  his  birth.    Ibid. 

On  the  death  of  the  father,  the  establishment  in  New  York  having  been  broken  up, 
and  the  mother  with  her  child  removed  to  the  residence  of  her  parent  in  Connecticut: 
Held^  that  the  domicil  of  the  minor  was  changed  to  that  State.    Ibid. 

The  mother  having  married  again,  and  left  Hartford  to  reside  at  New  York  with  her 
husband :  Held^  that  although  by  marriage  she  adopted  the  domicil  of  her  husband, 
the  domicil  of  the  child  was  not  thereby  changed.    Ibid. 

The  mother,  aAer  the  father's  death,  may  change  the  domicil  of  her  children,  pro- 
vided it  be  without  fraudulent  views  to  the  succession  of  the  estate.  The  domicil  of 
the  children  does  not  necessarily  follow  that  of  the  surviving  mother — ^for,  although 
changing  her  own,  she  may,  from  wise  motives,  refuse  to  alter  that  of  the  child.  The 
presumption,  however,  is  that  their  domicil  follows  hers.  But  this  rule  does  not  ob- 
tain on  the  second  marriage  of  the  mother.  By  that  act  she  acquires  the  domicil  of 
her  husband,  and  loses  all  power  to  control  that  of  her  children.    Ibid. 

Although  the  forum  of  the  minor  may  follow  that  of  the  surviving  mother,  yet  on 
her  decease  the /orui»  of  the  minor  is  restored  to  the  place  of  his  domicil.    Ibid, 
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Where  the  father  was  goardian  of  hia  children,  and  posBeming  limited  means,  was 
compelled  to  labor  for  their  support,  and  in  consequence  of  the  decease  of  their  mother 
was  pnt  to  increai>ed  expense :  Held^  that  it  was  reasonable,  under  the  circumstanoes, 
to  charge  a  portion  of  the  expense  of  their  maintenance  upon  the  income  or  interest  of 
the  shares  of  his  wards.    Harring  v.  Coletf  2  Brad.  349. 

In  selecting  a  guardian  for  an  infant,  the  wishes  of  the  nearest  relatiyes,  or  the  de- 
clared wishes  of  the  deceased  parents,  will  be  considered ;  but  there  is  no  arbitraiy 
rule  controlling  the  selection,  the  matter  being  within  the  discretion  of  the  surrogate, 
to  be  exercised  with  a  view  to  the  social  relations  and  the  welibre  of  the  minor.  Co- 
xine  V.  Horn,  1  Brad.  143. 

The  relatives  have  no  interest  as  parties,  but  thej  are  summoned  to  give  the  neces- 
sary information  to  enable  the  court  to  judge  who  is  the  most  proper  person  to  be  the 
guardian.    Ibid. 

In  allowing  the  guardian  for  counsel  fees  disbursed  for  the  benefit  of  his  ward,  he 
will  be  credited  only  for  such  sum  as  was  a  reasonable  charge  for  the  services  rendered,* 
Rait  V.  Rait,  1  Brad.  345. 

GUARDlAirS   FOR  PERSONS   NON   COMPOS   MENTIS. 

Letters  of  guardianship  of  a  lunatic,  issued  by  a  probate  court,  cannot  be  questioned 
in  a  collateral  proceeding.     Warren  et  ai.  v.  Wihony  4  Cal.  310. 

Upon  the  application  for  the  appointment  of  a  guardian  to  one  represented  as  non 
compos  mentis,  the  court  are  not  confined  to  a  trial  by  the  inspection  and  examination 
of  such  person,  but  may  admit  other  evidence.    Brigham  v.  Brigham,  12  Mass.  506. 

The  decree  of  a  probate  court  appointing  a  guardian  is  at  least  prima  facie  evidence 
of  the  disability  of  the  ward.     White  v.  Palmer,  4  Muss.  147. 

A  person  under  guardianship  as  non  compos  mentis,  if  his  reason  be  restored,  is  com- 
petent to  make  a  will,  altkougk  the  letters  of  guardianship  are  unrevoked.  Stone  v. 
Damon,  12  Mass.  488. 

Where  a  person  non  compos  mentis,  under  guardianship,  had  in  his  possession  a 
promissory  note,  payable  to  himself,  and  received  payment  of  it  from  the  promissor, 
who  had  knowledge  of  the  guardianship,  it  was  held  that  such  payment  was  of  no 
effect,  and  the  letter  of  guardianship  was  held  to  be  conclusive  evidence  that  at  the 
time  of  the  payment  the  ward  was  not  of  sound  mind.  Leonard  v.  Leonard,  14 
Pick.  280. 

Yet  it  seems  that  the  ward,  if  of  sufficient  capacity  in  fact,  may  make  a  will,  this 
being  an  act  which  the  guardian  cannot  do  for  him.    Ibid,  Opinion  of  Court,  p.  384. 

ACC017NTS   OF   OUARDIAKS,   ETC. 

A  guardian  is  bound  to  keep  separate  accounts  with  each  of  his  wards,  and  is 
chargeable  with  interest  if  he  neglect  to  invest  their  funds,  though  he  may  keep  a 
reasonable  surplus  on  hand  for  contingencies.  Baker  v.  Richards,  8  Serg.  and 
Rawles,  12. 

Transactions  between  a  guardian  and  ward  during  his  minority,  are  alone  the  sub- 
jecte  of  settlement  in  a  guardianship  account    Crovell's  Appeal,  2  Watts,  205. 

Where  one  gave  a  negotiable  note  as  guardian,  it  was  held  that  he  was  liable  in  his 
individual  capacity  after  his  guardianship  ceased,  and  that  ho  might  indemnify  himself 
out  of  the  estate  of  his  ward.  Thacher  v.  Dinsmore,  5  Mass.  300 ;  Foster  v.  Fuller, 
6  Mass.  58. 

A  guardian  using  the  money  of  bis  ward,  or  neglecting  to  invest  it,  is  chargeable 
with  interest.  A  balance  of  the  money  in  the  guardian's  hands  should  be  struck  every 
six  months,  and  simple  interest  charged  thereon,  allowing  a  reasonable  sum  to  remain 
in  his  hands  to  meet  expenses.  Commissions  are  not  to  be  deducted  from  the  foot  of 
the  account,  but  from  time  to  time  as  the  services  were  rendered.  Lay  v.  Barnes,  4 
Serg.  &  llawles,  112. 
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If  the  guardian  neglects  to  pnt  the  ward's  money  at  interest,  but  suffeni  it  to  be  idle 
an  unreasonable  time,  or  mixes  it  with  bis  own,  the  court  will  charge  him  with  inter- 
est, and  in  cases  of  delinquency  with  compound  interest.  Wkiie  v.  Parker^  8  Barb. 
S.  C.  K.  and  cases  there  cited. 

As  to  proof  of  opportunity,  or  ability  of  guardian  safely  to  invest  ward's  money, 
and  what  will  be  considered  a  reasonable  time  to  do  so,  and  the  degree  of  diligence  to 
which  guardian  is  bound,  see  opinion  in  same  case. 

A  guardian  cannot  be  charged,  in  his  account  with  his  ward,  for  a  contested  debt 
claimed  to  have  been  due  to  the  ward  from  him,  at  the  time  of  his  appointment.  The 
surrogate  has  no  jurisdiction  to  try  such  a  controverted  claim.  Rait  v.  Raity  1  Brad- 
ford, 345. 

In  allowing  the  guardian  for  counsel  fees  disbursed  for  the  benefit  of  his  ward,  he 
will  be  credited  only  such  sum  as  was  a  reasonable  charge  for  the  services  rendered. 
Ibid, 

When  a  guardian  charges  his  ward  with  counsel  fees  paid  by  him,  he  must  show 
that  the  services  rendered  by  the  counsel  were  necessary  for  the  interest  of  the  ward. 
McGartf  v.  Lamb,  3  Texas,  342. 

The  verdict  of  a  jury  on  a  question  submitted  to  them,  respecting  the  correctness  of 
accounts  rendered  by  a  guardian  against  his  ward,  is  entitled  to  great  weight,  and 
should  not  be  set  aside  unless  clearly  and  palpably  against  evidence.    Ibid. 

Where  the  same  person  is  administrator  of  an  estate  and  also  guardian  of  the  minor 
heirs  of  intestate,  his  account  as  administrator  is  distinct  from  his  account  as  guardian, 
and  his  account  as  guardian  of  each  one  of  the  heirs  is  distinct  from  that  of  all  the 
others.    Foteaux  v.  I^page,  6  Iowa,  123. 

In  such  case  the  county  court  is  required  to  consider  each  account  separately,  and  to 
render  a  distinct  adjudication  upon  each,  and  it  is  fh)m  such  separate  adjudication  that 
an  appeal  must  be  taken,  not  from  the  whole.    Ibid. 

MISCELLANEOUS. 

A  guardian's  appointment  by  the  proper  officer,  though  without  regular  notice,  is 
voidable  not  void.     Cleveland  v.  Hopkins,  2  Aik.  394. 

Under  the  act  of  1848  (Hart.  Dig.  p.  478)  the  appointment  of  a  guardian  by  the  chief 
justice  of  any  other  county  than  that  of  the  minor's  residence,  is  absolutely  void. 
Munson  v.  New  son,  9  Texas,  109. 

The  right  to  the  guardianship  of  an  infant  cannot  be  determined  upon  habeas  corpus. 
Peopfe  V.  Mercein,  8  Paige,  47. 

The  court  will  not  order  money  of  the  infant  to  be  paid  to  the  father,  or  guardian 
by  nature.  He  must  procure  an  appointment  and  give  security.  Genet  v.  Tallmadge, 
1  Johns.  Ch.  R.  3. 

A  father,  or  any  one  else,  who  takes  possession  of  the  personal  property  of  an  infant, 
receives  the  rents  and  profits  of  his  real  estate,  may  in  equity  be  considered  and  com- 
pelled to  account  as  guardian.     Van  Epps  v.  Van  Duesen,  4  Paige,  64. 

A  guardian  appointed  out  of  the  State,  is  not  entitled  to  receive  from  an  administra- 
tor here  the  legacy  or  portion  of  his  infant  ward.  The  guardian  must  be  appointed 
here,  and  give  competent  security,  to  be  approved  by  the  court,  before  payment  of  the 
infant's  money  to  him  will  be  ordered.    Morrell  v.  Dickey,  1  Johns.  Ch.  R.  153. 

The  relation  which  a  guardian  maintains  to  his  ward,  is  not  that  of  a  contract  debtor 
to  his  creditor.  Where  he  has  received  the  money  of  his  ward,  the  law  will  doubtless 
raise  an  implied  promise  to  pay  it  over  when  the  latter  arrives  at  age,  if  he  chooses  to 
bring  an  action  of  assumpsit.  But  the  guardian  cannot  by  any  act  of  his  change  his 
duties  and  liabilities  from  those  of  a  trustee  to  those  of  a  mere  contract  debtor.  Sea- 
man V.  Dnryea,  10  Barb.  8.  C.  R.  524. 

A  guardian  iirnot  liable  for  necessaries  furnished  to  his  ward  without  his  consent*. 
Call  V.  Ward,  4  Watts  and  Serg.  118. 
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Sale  of  minor's  lauds  upon  credit,  thoogh  regalar  and  confirmed  by  court,  will  Teat 
no  right  in  purchaser,  if  he  fail  to  comply  with  the  terms  of  sale.  Judson  v.  Sierra^ 
22  Texas,  365. 

The  guardian  is  an  officer  of  the  law,  and  he  will  not  be  allowed  to  employ  his 
authority  to  the  disadvantage  of  his  ward.  He  ordinarily  possesses  the  custody  of  the 
minor's  person  and  the  right  to  select  his  habitation,  but  no  greater  effect  will  be  given 
to  his  acts  in  these  respects  than  the  nature  of  the  case  reasonably  requires ;  and  al- 
though the  act  may  be  allowed  and  ratified,  if  judicious  or  necessary,  its  consequences 
should  be  limited  so  as  not  to  affect  the  status,  or  the  rights  of  the  infant,  or  the  suc- 
cession to  his  property.    Ex  parte  Bartlctt,  4  Brad.  221. 

There  would,  however,  appear  to  be  no  ground  for  denying  such  a  control  on  the 
part  of  the  guardian  over  the  residence  of  the  ward,  as  shall  not  withdraw  him  from 
the  jurisdiction  of  his  domicil  of  origin.  A  change  of  residence  from  one  portion  of 
the  same  sovereignty  to  another,  as  from  one  county  to  another,  is  completely  within 
the  scope  of  the  guardian's  authority,  as  no  rights  are  impaired  or  affected,  but  there  is 
simply  a  substitution  of  one  I6cal  authority  in  the  place  of  another,  all  under  the  same 
laws  and  jurisdiction.    Ibid. 

There  can  be  no  valid  decree  against  an  infant  by  default,  nor  on  the  answer  of  a 
guardian.  But  an  infant  defendant  is  as  much  bound  by  a  regular  decree  as  a  person 
of  full  age.     Ralston  v.  Locker ^  8  Iowa,  17. 

After  coming  of  age,  an  infant  wishing  to  make  a  new  defense  where  a  decree  has 
been  taken,  must  apply  to  the  court  without  delay.  If  the  decree  has  not  been  made 
absolute,  the  infant  may  on  motion  obtain  leave  to  amend  the  answer  filed  by  guard- 
ian, or  put  in  a  new  one.    The  order  is  of  course.    Ibid. 

Where  au  infant,  a  native  citizen  of  the  State  of  New  York,  and  domiciled  in  the 
city  of  New  York  and  having  a  guardian  duly  appointed  at  the  place  of  domicil,  was 
clandestinely  and  advers^y  to  the  wishes  of  the  guardian  removed  from  his  jurisdic- 
tion and  taken  to  England :  Held^  that  the  guardian  was  justified  in  attempting  to 
recover  the  custody  of  the  ward,  by  invoking  the  aid  of  the  English  courts,  and  that 
the  expenses  of  such  proceeding  were  a  proper  charge  on  the  infant's  estate.  Ex 
parte  Dawson^  3  Brad.  130. 

And  where  the  English  court  of  chancery,  when  refusing  to  award  tlie  custody  of 
the  minor  to  the  American  guardian,  decreed  that  the  guardian  should  transmit  the 
income  of  the  minor's  property  to  England  to  be  disposed  of  under  the  direction  of 
that  court :  Ileldy  that  under  the  circumstances  there  was  no  good  reason  for  deferring 
ex  comitate  to  the  decision  of  the  foreign  tribunal,  and  permission  was  therefore  re* 
fused  to  the  guardian  to  transmit  the  funds  abroad.    Ibid. 

In  making  the  appointment  of  guardian,  the  surrogate's  power  and  discretion  are 
entirely  unlimited,  except  by  such  known  and  established  principles  as  govern  the  con- 
sciences of  all  courts  of  equity.  Relatives,  whether  residing  in  another  county  or 
State,  may  te  appointed  to  the  guardianship,  if  they  are  proper  persons  and  give  the 
requisite  security.  The  consent  of  the  relatives  is  not  necessary  to  the  appointment. 
Th*  itothority  of  the  surrogate  is  not  limited  in  this  respect — ^the  relatives  have  no  don- 
trol  ilitUe  matter,  and  they  have  no  interest  as  parties,  but  receive  notice  merely  to 
inform  the  court  so  as  to  make  the  best  appointment  for  the  welfare  and  interesta  of 
the  child.    Ibid. 

Tlie  powers  of  a  guardian  appointed  by  the  surrogate  are  not  restricted  by  locality, 
more  than  in  the  case  of  any  other  officer  in  this  State.  He  is  recognized  as  the  lawful 
guardian  throughout  the  bounds  of  the  State.  He  cannot,  in  a  strict  sense,  exercise 
authority  out  of  the  State,  but  he  is  no  more  a  lociil  officer  than  an  executor  or  admin- 
istrator, or  a  guardian  appointed  by  the  court  of  chancery.  Exi^pt  as  connected  by 
the  Constitution  of  the  United  States,  which  does  not  touch  the  civil  domestic  govern- 
ment, New  York  is  as  much  a  foreign  State,  relatively  to  the  other  States  of  the 
Union,  as  England  is  relatively  to  France.    Ibid. 


CHAPTER    XVIII. 

WILLS. 

SEI  DECISIONS  NOTED  AT  THE  END  OF  THE  CHAPTER;  ALSO  CASES  NOTED  IN  AND 
AT  THE  END  OF  CHAPTER  SECOND  "  ON  THE  PROOF  OF  WILLS." 

[Act  of  April  10th,  1850.    Concerning  Wills.    Statutes  1850,  p.  177.] 

§  408.  (Sec.  1.)  Every  person  over  the  age  of  eighteen  years,       persons 
"■  — ^~''  — "  >^"  loo*  ya\\]  /lUnnftA  of  all  hifl_estate.  real  and  rid!tccymtr 

e      of 
ty   by 

Amended    Sec,  409.— (Ac.  2. — Chapter  on   Wilis.) — Passed  March 

20M,  1866. 

[Statntet  l865-'6,  p.  316.~TakeB  effect  sixty  days  alter  passage] 

§  2.     Any  married  woman  may  dispose  of  all  her  separate  estate  by 
will,  absolutely,  without  the  consent  of  lier  husband,  either  express  or  riied   wo- 

implied,  and  may  alter  or  revoke  the  same  in  like  manner  as  a  person  of  nroper- 

under  no  disability  may  do;  her  said  will   to  be  attested,  witnessed,  ^*^' 

and  proven  in  like  manner  as  all  other  wills. 


corded,  unless  the  wite  nas  power  to  maKe  »  mu,  \.viiavaax.v»  ^j  ^^ 
riage  contract  or  authority  in  writing,  executed  by  her  husband 
before  marriage. 

In  the  case  of  the  will  of  a  married  woman,  it  is  the  duty  of  the  surrogate  on  proof 
of  dne  execution,  to  admit  the  will  to  prohate,  leaving  the  question  as  to  what  passes 
under  the  instrument,  for  future  construction.     Waiert  v.  Cvllen^  2  Brad.  354. 


(a)  By  the  act  of  March  26th,  1851,  Sec.  12,  the  county  recorder  is  required,  upon 
the  payment  of  his  fees  for  the  same,  to  record  "  all  wills  admitted  to  probate."  Wood's 
Dig.  p.  607. 
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The  Btatatea  of  this  State  regulating  the  powers  of  married  women  over  their  sep- 
arate estate,  only  apply  to  cases  where  the  separate  estate  was  acquired  in  this  State, 
and  they  neither  enlarge  nor  restrict  the  rights  of  femmes  covert  over  property  ac- 
quired by  them  in  any  other  jurisdiction.  Block  v.  *  Cross  and  Wifey  7  George, 
(Miss.)  549. 

The  power  of  disposition  of  a  femme  covert  over  her  separate  estate,  acquired  in 
another  State,  is  regulated  by  the  law  of  the  State  in  which  the  acquisition  was  made, 
and  she  may  exercise  such  power  in  this  State  after  her  removal  hither.    Ihid. 

Wills,  except  §  ^^^'  (Sec.  3.)  No  Will,  except  such  nuncupatiye  wills  as  are 
inwritfnfr!8ign^.^^^^io^^^  ^^  ^^  ^^^9  ^hall  be  Valid,  unless  it  be  in  writing  and 
ed  and  attested.  gjg^Q^  by  the  testator  OF  8<Jme  person  in  his  presence,  and  by  his 

express  direction,  and  attested  by  two  or  more  competent  witnesses 
subscribing  their  names  to  the  will  in  the  presence  of  the  testator. 

In  this  State  there  is  no  limitation  upon  the  power  of  disposition  by  will.  Norris  v. 
HarHs,  15  Cal.  226. 

A  will  which  recites  a  former  gift  of  lands  and  ratifies  the  same,  passes  the  title  as  a 
deed.    Matter  of  Peralta's  Will,  April  term,  1861. 

In  determining  whether  an  instrument  be  a  deed  or  will,  the  main  question  is,  did 
*  the  maker  intend  to  convey  any  estate  or  interest  whatever  to  vest  before  his  death, 

and  upon  the  execution  of  the  paper ;  or,  on  the  other  hand,  did  he  intend  t,bat  all  the 
interest  and  estate  should  take  effect  only  after  his  death  1  If  the  former,  it  is  a  deed, 
if  the  latter,  a  will — and  it  is  immaterial  whether  he  calls  it  a  will  or  deed,  the  instra- 
ment  will  have  operation  according  to  its  legal  effect  Wall  v.  Wall,  30  Miss.  (1 
G^rge)  91. 

An  instrument  t»  the  form  of  a  deed,  held  to  be  a  vilL  HaU  v.  Bragg j  28  Geor- 
gia, 330. 

A  testamentary  declaration  may  be  proved,  although  the  testatum  clause  does  not 
recite  one  to  have  been  made.  The  statute  does  not  require  an  attestation  clause,  and 
the  only  question  on  the  probate,  as  to  the  form  of  execution  is,  whether  in  fact  all  the 
proper  ceremonies  were  performed.    Layeraft  v.  Simmons^  3  Brad.  35. 

It  is  sufficient  that  the  testamentary  declaration  be  made  at  the  time^  or  on  the  ocear 
sion  of  signing  the  will,  and  as  part  of  the  ceremony.    Ibid. 

A  will  leaving  property  "  to  be  distributed  as  the  law  of  distribution  would  decide 
it,"  is  good.    Lucas  v.  Parsons^  24  Ga.  713. 

Two  sisters,  Jincey  and  Patsey,  executed  a  joint  instrument  as  follows :  "  Know  all 
men  that  we,  Jincey  and  Patsey,  do  covenant  and  agree,  that  for  the  love  we  bear 
each  other,  whichever  of  us  may  be  the  loni^est  lived  shall  be  the  heir  of  the  other: " 
Heldy  that  the  instrument  was  a  will.    Evans  v.  Smithy  28  Ga.  98. 

Will — revocation  implied.  If  the  testator  make  a  deed^lto  the  property  he  has  be- 
queathed by  wUl,  it  amounts  to  a  revocation  and  will  bar  the  probate.  Eppes  v.  Dean, 
28  Ga.  533. 

•  That  a  jury  think  the  provisions  of  a  will  morally  wrong,  is  not  sufficient  to  author- 
ize them  to  set  it  aside.    Martin  v.  Mitchelly  28  Ga.  382. 

Will. — A  bequest  to  a  county  '*  for  the  benefit  of  public  schools,"  is  not  void  for 
indefiniteness  or  uncertainty.    Bell  County  v.  Alexander y  22  Texas,  350. 

The  testator  gave  his  residuary  estate,  real  and  personal,  to  be  equally  divided 
amongst  his  children ;  but  if  any  happened  to  die,  the  remaining  part  of  his,  or  her,  or 
their  interests,  to  be  divided  amongst  testator's  surviving  heir  or  heirs.  This  was  held 
to  intend  a  dying  in  the  lifetime  of  the  testator.    8ealy  v.  Laurens,  1  De  Saussure,  137. 
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« 

Wben  a  testator  deriseB  and  beqneathee  an  annuity  to  his  wife,  together  with  other 
provisione  in  mtiefaction  of  dower,  designating  no  particular  fund  for  the  annuity,  it 
shall  be  considered  a  charge  on  his  whole  estate,  not  excepting  oven  the  specific  devises 
of  land.    Locock  v.  Clarkaon^  1  De  SauBSure,-471. 

An  agreement  to  make  a  will  in  a  particular  way,  on  proper  consideration,  is  a  suffi- 
cient contract  and  obligation  on  the  party.  Rivers  v.  Ex^ra  of  Rivers^  3  De  Saus- 
snre,  190. 

This  was  an  ante  nuptial  agreement,  by  which  the  husband  agreed  to  make  suitable 
provision  in  his  will  for  his  wife ;  after  his  dealh  she  filed  a  bill  against  his  executors 
to  obtain  a  provision  out  of  his  estate.    Ibid. 

Wben  the  will  is  to  obtcure  that  the  court  cannot  discern  the  intention  of  the  testa- 
tor, the  legacy  fails  and  the  property  will  pass  under  the  residuary  clause.  Rothmuller 
V.  Meyer $,  A  De  Saussure,  215. 

In  this  case,  the  person  who  drew  the  will  was  offered  to  support  the  allegation  of  a 
mistake  in  it,  and  to  prove  the  real  intent  of  the  testator,  and  was  rejected.     • 

T*he  court  will  transpose  the  words  of  a  will,  construe  or  into  and^  or  her  into  their y 
to  carry  out  testator's  apparent  intention.  Grandchildren  may  also  be  let  in  under  a 
provision  for  the  benefit  of  children.    Keith  v.  Perry ^  1  De  Saussure,  353. 

The  principles  of  law  which  protect  the  interests  of  wards  in  transactions  with  their 
guardians,  extend  to  wills  made  by  them  in  favor  of  their  guardians,  and  hence  a  testa- 
ment made  by  a  ward  in  favor  of  his  guardian  wiU  be  held  void  for  want  of  capacity 
in  the  testator,  unless  the  legal  presumption  of  undue  influence  be  rebutted  by  proof. 
Meek  et  al.  v.  Perry  and  Wife,  7  George,  (Miss.)  190. 

§  411.  (Sec.  4.)  If  the  subscribing  witnesses  to  a  will  are  com-     ^^^  ^^^^ 
potent  at  the  time  of  attesting  its  execution,  their  subsequent  in-^'^^^jj"^'^***'*^ 
competency,  from  whatever  cause  it  may  arise,  shall  not  prevent 
the  probate  and  allowance  of  the  will,  if  it  be  otherwise  satisfacto- 
rily proved. 

'  §  412.  (Sec.  5.)  All  beneficial  devises,  legacies  and  gifts  what-  Qmstosub- 
ever,  made  or  given  in  any  will  to  a  subscribing  witness  thereto,  S^^J^^f  old."" 
shall  be  void,  unless  there  are  two  other  competent  subscribing  wit- 
nesses to  the  same,  but  a  mere  charge  on  the  estate  of  the  testator 
for  the  payment  of  debts,  shall  not  prevent  his  creditors  from  being  petent  witness.' 
competent  witnesses  to  his  will. 

§  413.  (Sec.  6.)  But  if  such  witness,  to  whom  any  beneficial 
devise,  leeacy  or  gift  may  have  been  made  or  given,  would  have .  witness  who 

.,    /  !#.,  <•!  .  1     is  8  devisee  and 

been  entitled  to  any  share  of  the  estate  of  the  testator,  m  case  the  ^h?  wonid  be 

•^  '  entitled  to  share 

will  is  not  established,  then  so  much  of  the  share  as  would  have f ' ^^^Z/^^^*"'"!^ 

'  ^  ^  tate  if  no  will, 

descended  or  been  distributed  to  such  witness,  as  will  not  exceed  f»>***^«<*  ***■**"* 

'  to    amount    or 

the  devise  or  bequest  made  to  him  in  the  will,  shall  be  saved  to  him,  d«^^- 
and  he  may  recover  the  same  from  the  devisees  or  legatees  named 
in  the  will,  in  proportion  to  and  out  of  the  parts  devised  or  be- 
queathed to  them. 
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§  414.  (Sec.  7.)  No  nuncupative  will  shall  be  good  when  the 
wiiii?"^"^***^*  estate  bequeathed  exceeds  the  value  of  five  hundred  dollars,  nor 
unless  the  same  be  proved  by  two  witnesses,  who  were  present  at 
the  making  thereof,  nor  unless  it  be  proved  that  the  testator,  at  the 
time  of  pronouncing  the  same,  did  bid  some  one  present  to  bear 
witness  that  such  was  his  will,  or  to  that  eifect,  nor  unless  such  nun- 
cupative will  was  made  at  the  time  of  the  last  sickness,  and  at  the 
dwelling-house  of  the  deceased,  or  where  he  or  she  had  been  rend- 
ing for  the  space  of  ten  days  or  more,  except  where  such  person 
was  taken  sick  from  home  and  died  before  his  or  her  return.  Noth- 
ing contained  herein  shall  prevent  any  soldier  being  in  actual  serv- 
ice, nor  mariner  being  on  shipboard,  from  disposing  of  his  wages 
and  other  personal  estate  by  a  nuncupative  wilL 

A  nuilcupative  will  cannot  be  sustained  in  any  other  cases  than  those  prescribed  in 
the  statute.    Jonet  v.  Norton^  10  Texas,  120. 

Mere  declarations  of  a  person  in  good  health,  as  to  his  wishes  respecting  the  disposi- 
tion of  his  property  in  case  of  his  death,  which  he  anticipated  might  occur  suddenly — 
where  the  death  did  so  occur  soon  afterwards — sxe  not  snfScient  to  establish  a  nnncnp- 
ative  w^ill.    Ibid. 

§  415.  (Sec.  8.)  No  proof  shall  be  received  of  any  nuncupative 
Froofof  nun-^^^^  unloss  it  be  ofiored  within  six  months  after  speaking  the  testa- 
oupauvc  wills,  juentary  words,  nor  unless  the  words  or  the  substance  thereof  were 
reduced  to  writing  within  thirty  days  after  they  were  spoken. 


Probate  of 


§  416.  (Sec.  9.)  No  probate  of  any  nuncupative  will  shall  be 
nuVcupaUre  granted  for  fourteen  days  after  the  death  of  the  testator,  nor  shall 
any  nuncupative  will  be  at  any  time  proved,  unless  the  testamentary 
words,  or  the  substance  thereof,  be  first  committed  to  writing,  and 
process  be  issued  to  call  in  the  widow,  or  other  person  or  persons 
interested,  to  contest  the  probate  of  such  will  if  they  think  proper. 

§  417.  (Sec.  10.)  No  will  in  writing  shall  be  revoked  unless  by 
Eevocationof^^™°8>  tearing,  cancelling  or  obliterating  the  same,  with  the  inten- 
wiiis.  tion  of  revoking  it  by  the  testator,  or  by  some  person  in  his  pres- 

ence, or  by  his  direction,  or  by  some  other  will  or  codicil  in  writing 
executed  as  prescribed  by  this  act,  or  by  some  other  writing  signed, 
attested  and  subscribed  in  the  manner  provided  by  this  act  for  the 
execution  of  a  will ;  but  nothing  contained  in  this  section  shall  pre- 
vent the  revocation  implied  by  law,  from  subsequent  changes  in  the 
condition  or  circumstances  of  the  testator. 
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§  418.  (Sec.  11.)  If  after  the  making  of  any  will,  the  testator 
shall  duly  make  and  execute  a  second  will,  the  destruction,  cancel-    ^  Antecedent 

J  '  '  not  revived  by 

ling  or  revocation  of  such  second  will  shall  not  revive  the  first  will,  J^Jj;^^*^^'*^,}*'" 
unless  it  appears  by  the  terms  of  such  revocation  that  it  was  the 
intention  to  revive  and  give  effect  to  the  first  will,  or  unless  after 
such  destruction,  cancelling  or  revocation,  the  first  will  shall  be  duly 
republished. 

§  419.  (Sec.  12.)  If  after  the  making  of  any  will  the  testator 
shall  marry,  and  the  wife  shall  be  living  at  the  death  of  the  testa-  Eflfectsofmar- 

•',  ,  ,  riaffe  of  a  man 

tor,  such  will  shall  be  deemed  revoked,  unless  provision  shall  have  onTiie  win. 
been  made  for  her  by  marriage  contract,  or  unless  she  shall  be  pro- 
vided for  in  the  will,  or  in  such  way  mentioned  therein  as  to  show 
an  intention  not  to  make  such  provision,  and  no  other  evidence  to 
rebut  the  presumption  of  revocation  shall  be  received. 


of  mar- 


§420.   (Sec.  18.)  A  will  executed  by  an  unmarried  woman   tfl^t^. «.-. 
shall  be  deemed  revoked  on  her  subsequent  marriage,  and  shall  not  J^^^^^^J^*^,^; 
be  revived  by  the  death  of  her  husband. 

§  421.  (Sec.  14.)  A  bond,  covenant  or  agreement  made  by  a 
testator  to  convey  any  property  devised  or  bequeathed  in  any  will    covenant  to 

•'  convey  proper- 

previously  made,  shall  not  be  deemed  a  revocation  of  such  previous  ^y  devised  not 

y      ,  *  a  revocation  ol 

devise  or  bequest ;  but  such  property  shall  pass  by  the  devise  or  Revise. 
bequest,  subject  to  the  same  remedies  on  such  bond,  covenant  or 
agreement  for  the  specific  performance,  or  otherwise,  against  the 
devisees  or  legatees,  as  might  be  had  by  law  against  the  heirs  of  the 
testator,  if  the  same  had  descended  to  them. 

§  422.  (Sec.  15.)  A  charge  or  incumbrance  upon  any  estate  for   ^^^^ 
the  purpose  of  securing  the  payment  of  money,  or  the  performance  of » j'jj^^^cation  of 
any  covenant  or  agreemen^i  shall  not  be  deemed  a  revocation  of 
any  will  relating  to  the  same  estate  which  was  previously  executed, 
but  the  devise  and  legacies  therein  contained  shall  pass,  subject  to 
such  charge  or  incumbrance. 

§  423.  (Sec.  16.)  When  any  child  shall  have  been  bom  aft^r  ai^eVmSln^g  o° 
the  making  of  its  parent's  will,  and  no  provision  shall  be  made  for^^^'- 
him  or  her  therein,  such  child  shall  have  the  same  share  in  the 


sue 
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estate  of  the  testator  as  if  the  testator  had  died  intestate  ;  and  tlie 

share  of  such  child  shall  be  assigned  as  provided  bj  law,  in  case  of 

intestate  estates,  unless  it  shall  be  apparent  from  the  will  that  it 

was  the  intention  of  the  testator  that  no  provision  should  be  made 

for  such  child. 

• 
§  424.  (Sec.  17.)  When  any  testator  shall  omit  to  provide  in 

Ctaudren  or  in-his  or  her  will  for  any  of  his  or  her  children,  or  for  the  issue  of  any 

ue  of  children  •'  ^  *f 

pro^*ed*for"b  d®^®*^®^^  child,  unless  it  shall  appear  that  such  omission  was  inten- 
his  wui.  tional,  such  child,  or  the  issue  of  such  child,  shall  have  the  same 

share  in  the  estate  of  the  testator  as  if  he  or  she  had  died  intestate, 
to  be  assigned  as  provided  in  the  preceding  section. 

Whether  it  must  appear  from  the  will  itself  "that  such  omiseion  was  intentional,"  or 
may  be  shown  by  proof  aliunde — Quere. 

The  validity  of  a  will  must  be  tested  by  the  proof  of  its  original  execation,  and  by 
its  contents,  without  the  aid  of  parol  evidence  as  to  the  intention  of  the  testator  in  re- 
spect to  its  subsequent  ratification.    Ex  jtarte  Lindsay^  2  Brad.  204. 

But  where  a  will  is  contested  as  having  been  procured  by  undue  influence,  evidence 
of  the  conformity  of  its  provisions  with  the  testator's  inUfUionUy  and  declarations  in- 
dieated  to  disinterested  parties,  is  admissible.     Wightman  v.  Stoddard,  3  Brad.  393. 

Facts  and  circumstances,  as  they  existed  at  the  time  the  will  was  made,  may  be 
resorted  to  to  aid  in  its  construction,  and  in  ascertaining  the  intention  of  the  testator. 
Smith  v.  BeU,  6  Pet  68 ;  11  Mass.  528 ;  8  Mass.  3.  And  see  1  Jarman  on  Will^  362, 
and  Wigram  on  Extrinsic  Evidence,  pp.  7  and  8. 

§  425.*  (Sec.  18.)  When  any  share  of  the  estate  of  a  testator 
.  shall  be  assigned  to  a  child  bom  after  the  making  of  a  will,  or  to  a 
Share  of  after- ^^^'^  Or  the  issuo  of  a  child,  Omitted  in  the  will,  as  hereinbefore 
o?"what^  part  mentioned,  the  same  shall  be  first  taken  from  the  estate  not  dis- 
paidT*^*  ^^  ^  posed  of  by  the  will,  if  any;  if  that  shall  not  be  sufficient,  so  much 
as  shall  be  necessary  shall  be  taken  from  the  devisees'  or  legatees, 
in  proportion  to  the  value  they  may  respectively  receive  under  the 
will,  unless  the  obvious  intention  of  the  testator  in  relation  to  some 
specific  devise  or  bequest,  or  other  provision  in  the  will,  would 
thereby  be  defeated ;  in  such  case,  quoh  specific  devise,  legacy  or 
provision  may  be  exempted  from  such  apportionment,  and  a  differ- 
ent apportionment,  consistent  with  the  intention  of  the  testator, 
may  be  adopted. 

durin'^lfoSme     ^  ^^^*  C^®^*  ^^0  ^  ^^^^  ^^^^  ^^  children,  or  their  descend- 

of  testator.      ^i^ts,  SO  uuprovidcd  for,  shall  have  had  an  equal  proportion  of  the 

testator's  estate  bestowed  on  them  in  the  testator's  lifetime  by  way 
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of  advancement,  they  shall  take  nothing  in  virtue  of  the  provisions 
of  the  three  preceding  sections. 

§  427.  (Sec.  20.)  When  any  estate  shall  be  devised  to  any 
child,  or  other  relation  of  the  testator,  and  the  devisee  shall  die  ^,2^**^10^  ^ 
before  the  testator,  leaving  lineal  descendants,  such  descendants  }J"°°n**/ifeSSe 
shall  take  the  estate  so  given  by  the  will  in  the  same  manner  as  the  f,[g*"Hneal**d©^ 
devisee  would  have  done  if  he  would  have  survived  the  testator.     «»»*»»««• 

See  Sec.  315,  ante. 

§  428.  (Sec.  21.)  Every  devisee  of  land  in  any  will  shall  be        r^.,      ^ 
construed  to  convey  all  the  estate  of  the  devisor  therein  ii?hich  he  land,  how  oon- 

/  ,  strued. 

could  lawfully  devise,  unless  it  shall  clearly  appear  by  the  will  that 
he  intended  to  convey  a  less  estate. 

§  429.  (Sec.  22.)  Any  estate,  right  or  interest  in  lands  acquired    Aner-acqnir- 
by  the  testator,  after  the  making  of  his  or  her  will,  shall  pass  pMs^by^iif 
thereby,  and  in  like  manner  as  if  it  passed  at  the  time  of  making 
the  will,  if  such  shall  manifestly  appear  by  the  will  to  have  been 
the  intention  of  the  testator. 

§480.  (Sec.  28.)  No  will  made  in  any  other  of  the  United  of  statesatiteot 
States,  or  in  any  foreign  country  or  State,  shall  be  deemed  valid  as  ^ 
a  will  in  this  State,  unless  executed  according  to  the  provisions  of 
this  act. 

§  431.  (Sec.  24.)  The  term  "  will,"  as  used  in  this  act,  shall   win  inoiudM 
•  be  so  construed  as  to  include  all  codicils  as  well  as  wills.  codiou. 

Ca»e9  bearing  upon  the  subject  of  the  preceding  Chapter, 

The  fact  that  a  will  was  begun  on  one  day  and  finished  several  days  afterwards,  is, 
it  teemSf  no  ground  for  invalidating  the  will  under  the  Mexican  law.  Castro  v.  Cas- 
tro, 6  Cal.  158. 

The  strictness  of  the  rules  of  the  civil  law  requiring  five,  or  at  least  three,  witnesses 
to  a  will,  was  relaxed  expressly  in  favor  of  remote  districts ;  and  by  the  customs  of 
California,  under  the  Mexican  rule,  wbich  have  the  force  of  law,  two  witnesses  were 
sufficient  to  a  will.    Ibid. 

A  vLl  is  regarded  by  the  courts  of  England  and  the  United  States  as  a  conveyance, 
and  t<^es  effect  as  a  deed  on  proof  of  its  execution,  unless  there  be  some  express  stat- 
ute requiring  it  to  be  probated.    Ibid.    Opinion  at  p.  161. 

The  will  of  a  testator  dying  before  the  organization  of  the  State  government  did  not 
require  to  he  probated  under  the  then  existing  laws.  Grimes*  Estate  v.  Norris,  6 
CaL621. 
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» 

Oar  statute  of  wille  not  only  faiU  to  reqnire  the  probate  of  wilU  executed  before  ita 
paseage,  but  it  must  from  its  terms  be  concluded  that  the  Legislature  actually  intended 
to  exclude  such  wills  from  the  operation  of  the  statute  altogether,  leaving  their  valid- 
ity to  depend  upon  the  laws  under  which  they  were  made,  and  not  disturbing  rights 
which  had  grown  up  under  the  former  system.    Ibid. 

A  will  only  becomes  executed  on  the  death  of  the  testator,  and  therefore  this  con- 
struction does  not  affect  wills  made  before  the  passage  of  the  statute^  lehcre  the  testator 
did  not  die  till  after  its  passage.    Ibid. 

Property  in  this  State,  acquired  by  the  husband  after  marriage,  but  before  the  pass- 
age of  the  act  of  April  17th,  1850,  is  common  property  under  the  Mexican  law,  as  that 
acquired  subsequently  is  by  the  statute,  and  cannot  be  disposed  of  by  will.  Buchan- 
an's Estate,  8  Dal.  507. 

A  posthumous  child,  for  whom  no  provision  is  made  in  the  will  of  the  luther,  is  enti- 
tled (there  being  no  other  children)  to  one-half  of  the  separate  and  common  property, 
where  no  express  Intention  of  the  testator  to  the  contrary  appears.    Ibid. 

A  revocatory  clause  in  a  will,  of  all  former  tcills^  is  not  always  imperative.  Its 
effect  depends  upon  the  intention  to  be  gathered  from  all  ike  instruments.  Van  Wert 
V.  Benedict y  1  Brad.  114. 

In  determining  the  construction  of  a  will,  the  testator  is  presumed  to  have  used 
words  in  their  primary  and  ordinary  sense.  The  word  "  children  "  includes  only  im- 
mediate, legitimate  descendants,  and  not  stepchildren.  Lawrence  v.  Hubbard,  1 
Brad.  252. 

Wills  may  be  conditional ,  that  is,  dependent  for  their  testamentary  operation  upon  a 
specified  contingency.  But  the  condition  must  appear  upon  the  face  of  the  will,  and 
go  to  the  root  of  the  entire  instniment,  in  order  to  affect  the  question  of  probate.  Ex 
parte  Lindsay ^  2  Brad.  204. 

The  law  does  not  prohibit  deaf,  dumb  or  blind  persons  from  making  a  will.  Defects 
of  the  senses  do  not  incapacitate,  if  the  testator  possesses  sufficient  mind  to  perform  a 
valid  testamentary  act.     Wier  v.  Fitzgerald^  2  Brad.  42. 

The  statute  does  not  require  a  will  to  be  read  to  the  testator  in  presence  of  the  wit- 
nesses, though  it  is  proper  to  do  so  when  the  testator  is  blind  or  cannot  read.    Ibid. 

Besides  mere  formal  proof  of  execution,  something  more  is  necessary  to  establish 
the  validity  of  a  will,  when  from  the  infirmities  of  the  testator,  his  impaired  capacity, 
or  the  circumstances  attending  the  transaction,  the  usual  inference  cannot  be  drawn 
from  the  formal  execution.  Additional  evidence  is  required  that  his  mind  accompanied 
the  will,  and  that  he  was  cognizant  of  its  provisions.  This  may  be  established  by  the 
subscribing  witnesses,  or  evidence  aliunde.    Ibid. 

It  is  not  essential  that  both  witnesses  should  prove  that  the  provisions  of  the  statute, 
as  to  the  mode  of  execution,  were  complied  with.  Where  on^  witness  testified  clearly 
to  their  performance,  and  the  recollection  of  the  other  was  vague  and  indistinct :  Held, 
that  the  proof  of  execution  was  sufficient.    Jbid. 

Where  attestation  was  made  by  one  witness  signing  his  own  name,  and  holding  and 
guiding  the  hand  of  a  second  witness  while  the  name  of  the  latter  was  signed :  Held, 
that  the  execution  was  valid.    Campbell  v.  Logan^  2  Brad.  90. 

The  testatrix  requested  her  wiU  to  be  altered  in  the  presence  of  witnesses ;  it  was 
altered,  read  aloud  and  executed :  Held^  that  there  was  sufficient  evidence  of  testa- 
mentary declaration.    Ibid. 

A  declaration  is  an  open  act  or  manifest  signification  or  assertion,  or  assent  by  *  wrda 
or  signs,  and  it  must  be  made  to  appear  by  unequivocal  circumstances,  so  that  tl^d  tes- 
tamentary character  of  the  instrument  is  shown  to  have  been  communicated  by  the 
testator  to  the  witnesses.    Ex  parte  Beers,  2  Brad.  163. 

Where  the  subscribing  witnesses  corruptly  deny  the  execution  and  a  fortiori,  when 
they  are  mistaken,  the  proof  of  the  will  may  be  supplied  from  other  sources.  Peebles 
V.  Case,  2  Brad.  226. 
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The  proof  of  a  will  abides  by  the  same  roles  of  evidence  as  prevail  in  all  other  jn- 
dicial  investigations.  The  question  for  the  coart  is  the  factum  of  the  instrument,  fmd 
that  may  be  proved  in  the  very  teeth  of  the  subscribing  witnesses.  As  to  the  effect, 
nature  and  character  of  their  testimony,  the  subscribing  witnesses  stand  on  the  same 
ground  as  other  witnesses  on  the  subject  of  contradiction ;  and  if  untruth,  mistake  or 
want  of  recollection  be  alleged,  it  is  not  only  competent  to  prove  it,  but  on  its  being 
proven,  and  the  judge  being  satisfied  of  the  validity  of  the  will,  decree  of  probate 
should  follow.    Ibid. 

The  sections  of  the  statute  providing  that,  when  the  witnesses  are  dead,  insane,  out 
of  the  State,  or  incompetent  to  testify,  proof  of  their  signatures  may  be  taken,  are 
only  directory,  and  do  not  forbid  a  resort  to  that  class  of  testimony  in  other  cases, 
when  necessary  for  the  ascertainment  of  truth.    Ibid. 

Having  attained  jurisdiction  of  the  subject  matter,  the  surrogate,  where  the  course 
of  proceedings  is  not  prescribed  by  statute,  must  dispose  of  it  according  to  the  estab- 
lished rules  of  evidence.    Ibid, 

The  reading  of  the  will  in  the  presence  of  the  testator  and  the  subscribing  witnesses, 
and  its  subscription  by  all  the  parties  in  the  presence  of  each  other,  is  ordinarily  suffi- 
cient evidence  of  a  testamentary  declaration,  cmd  of  a  request  to  the  witnesses  to  at- 
test the  instrument.  The  minds  of  the  parties  meet  on  the  essential  points  through  the 
medium  of  the  reading,  and  acquiesce  or  consent  to  the  attestation.  No  particular 
form  is  requisite  in  these  respects,  except  that  the  testator  shall  communicate  to  the 
witnesses  that  it  is  his  will,  and  he  desires  them  to  attest  it.  This  can  be  done  by  read- 
ing and  other  acts,  performed  by  a  third  person,  provided  an  intelligent  assent  on  the 
part  of  the  testator  be  shown.    Moore  v.  MoorCy  2  Brad.  261. 

A  will  cannot  be  proved  as  a  lost  or  destroyed  will  unless  it  is  shown  to  have  been 
in  existence  at  the  death  of  the  testator,  or  to  have  been  fraudulently  (or  accidentally) 
destroyed  in  his  lifetime.    Bulkley  v.  Redmond,  2  Brad.  281. 

A  request  to  sign  as  witnesses  may  be  communicated  by  signs,  or  may  be  implied 
from  the  acts  of  the  parties.  When  all  the  circumstances  show  the  design  of  the  testa- 
tor to  execute  his  will ;  his  knowledge  of  the  character  of  the  instrument,  and  the  pur- 
pose for  which  the  witnesses  attend  ;  his  signing  the  instrument,  and  acknowledging  it 
to  be  his  will ;  his  observing  the  witnesses  sign,  and  then  taking  the  executed  paper  into 
his  own  possession  without  objection  or  comment,  sufficiently  establish  and  imply  a 
request  to  the  attesting  witnesses  to  join  in  the  necessary  formalities.  A  will  con- 
tested for  alleged  want  of  capacity,  and  for  undue  influence,  admitted  to  probate. 
Hutching s  V.  Cochran,  2  Brad.  295. 

Great  age  alone  does  not  constitute  testamentary  disqualification ;  on  tne  contrary,  it 
calls  for  protection  and  aid  to  further  its  wishes,  when  a  mind  capable  of  acting  ration- 
ally and  a  memory  sufficient  in  essentials  are  shown  to  have  existed,  and  the  last  will 
is  in  consonance  with  definite  and  long-settled  intentions,  is  not  unreasonable  in  its 
proviaons,  and  has  been  executed  with  fairness.    Marcreck  v.  Reynolds,  2  Brad.  360. 

The  testamentary  declaration  is  essefltial  to  due  execution.  It  mnst  be  made  at  the 
time,  be  open  and  manifest.  The  testator  mnst  declare  the  instrument  to  be  his  will ; 
and  it  is  not  sufficient  for  the  witnesses  to  conjecture  the  character  of  the  instrument. 
Wilson  V.  Hetterick,  2  Brad.  427.  • 

Where  a  subscribing  witness  made  her  mark  opposite  her  name  written  by  the  other 
witness,  and  she  *' acknowledged  it  to  be  her  mark  and  signature:"  He/ei,  that  the 
mode  of  attestation  was  a  sufficient  compliance  with  the  statute  requiring  the  witness 
to  "  sign  his  name."    Meehan  v.  Rourke,  2  Brad.  285. 

A  witness  who  has  written  the  testator's  name,  at  his  request,  must  write  his  own 
name ;  but  other  witnesses  may  sign  their  names,  either  by  writing  or  by  placing  a 
mark  opposite  to  the  name  when  written  by  another.    Ibid. 
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CHAPTER    XIX. 

DISGONNEGTED  STATUTORY  PR0YISI0K8  RELATING  TO  THE  ESTATES 

OF  DECEASED  PERSONS,  ETC. 

§  432.  The  revenue  act  of  April  29th,  1857,  applicable  onlj  to 

the  city  and  county  of  San  Francisco,  provides  that  the  property 

of  prot^fof  of  widows,  or  orphan  children,  to  the  amount  of  $1,000,  shall  not 

widows  and  or- ,  ,  .      ^  .      ,     *     . 

phanfi.  be  subject  to  taxation. 

The  revenae  act  of  May  17th,  1861,  applicable  to  moBt  of  the  other  comities  of  the 
State,  exemptfl  the  property  of  widows  or  orphan  children,  not  to  exceed  the  amoant 
of  $1,000  to  any  one  fiamily.  By  both  acts,  cemeteries  and  grave-yards,  set  apart  and 
used  for  the  purpose  of  interring  the  dead,  are  exempt  from  taxation.  By  the  act  of 
May  20th,  1861,  lots  in  cemeteries  are  e)[empted  from  levy  and  forced  sale.  Statutes 
1857,  p.  326 ;  Statutes  1861,  pp.  421,  565. 

Undivided     §  433.  The  Undivided  property  of  deceased  persons  may  be  listed 
cesMd  persons,  to  the  hcirs,  guardiaus,  executors,  or  administrators,  as  the  case 
may  be,  and  a  payment  of  taxes  made  by  either  shall  bind  all  the 
parties  in  interest  for  their  equal  proportions. 

Statutes  1857,  p.  329,  last  paragraph  of  See.  6. 


Itedemptioii 


§  434.  In  the  city  and  county  of  San  Francisco,  by  the  act  of 
by  'mh^oiS^of  1857,  minor  children,  whose  mterest  in  lands  has  been  sold  under 

]and8   gold   for       .  -  ,  ....  ^  •  /• 

taxe8.  a  tax  sale,  may  redeem  withm  one  year  after  commg  oi  age. 

In  the  other  counties  of  the  State,  it  is  provided  by  the  act  of  1861  that  when  prop- 
erty sold  belongs  to  minors,  or  persons  under  legal  disability,  they  shall  have  until  tax. 
months  after  said  disability  is  removed  to  redeem  said  property  by  paying  the  whole 
amoant  of  said  judgment,  and  all  subsequent  taxes  and  interest  paid  by  and  due  to  the 
purchaser  at  said  sale ;  but  this  provision  shall  not  apply  when  the  executor  or  admin- 
istrator of  the  estate,  or  the  father,  or  in  case  of  his  death  the  mother,  or  guardian,  of 
such  minor  children  has  been^rsonally  served  with  process.  Statutes  1857,  p.  334, 
Sec.  23  i  Statutes  1861 ,  p.  435,  Sec.  45. 
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§  435.  It  is  hereby  made  the  duty  of  every  probate  court  and 
probate  judge,  from  time  to  time,  to  direct  each  and  every  oxecutor  j^^o^JJ«^«J 
and  administrator  (which  directions  maybe  either  specially  given  ™*"***^  ****■• 
in  each  case  or  by  a  general  order)  to  pay  out  of  the  funds  of  the 
estate  aD  taSes  that  have  attached  to  or  accrued  against  such  estate 
after  the  passage  of  this  act,  and  no  order  or  decree  for  the  distri-    i^o  deoree  oi 
bution  of  any  property  of  any  decedent  among  the  heirs  or  devisees  be'^madcu'antii 
shall  be  made  until  alL  taxes  that  have  attached  to  or  accrued  *****^^' 
against  the  estate  shall  have  been  paid. 

•Statutes  1857,  p.  335,  Sec.  28. 
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was  of  full  age ;  provided^  it  be  assented  to  in  writing  by  the  per- 
son or  persons  whose  consent  is  necessary  to  his  marriage. 

Ihid,  Sec.  20. 

§  489.  The  parties  to  any  marriage  contract  shall  enter  into  "^OcontniS'to^ff- 
agreement,  the  object  of  which  shall  be  to  alter  the  legal  order  <>f  dewSatf etc '  ^^ 
descent,  either  with  respect  to  themselves  in  what  concerns  the  in- 
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of  pr< 
widow 
plianp. 


U 

proper 
ceased 


Amendment  to  Sec,  437. — Passed  April  4<A,  1864. 

[  Took  efibct  on  pamage.  ] 

§  11.  Upon  the  dissolution  of  the  community  by  the   death  of 
the  wife,  the  entire  common  property  shall,  without  administration, 
go  to  the  surviving  husband.     Upon  the  dissolution  of  the  commu- 
nity by  the  death  of  the  husband,  one-half  of  the  common  property 
shall  go  the  surviving  wife,  and  the  other  half  shall  be  subject  to 
the  testamentary  disposition  of  the  husband,  and  in  the  absence  of 
such  disposition  shall  go  to  his  descendants,  equally,  if  such  descend- 
ants are  in  the  same  degree  of  kindred  to  the  intestate,  otherwise, 
according  to  the  right  of  representation ;  and  in  the  absence  of  both 
such  disposition  and  such  descendants,  shall  be  subject  to  distribu- 
tion in  the  same  manner  as  the  separate  property  of  the  husband ; 
provided,  that  in  case  of  the  dissolution  of  the  community  by  the 
death  of  the  husband,  the  entire  common  property  shall  be  equally 
subject  to  his  debts,  the  family  allowance,  and  the  charges  and 
expenses  of  administration. 


a  tax  sale,  may  redeem  within  one  year  after  coming  of  age. 

In  the  other  coontiefl  of  the  State,  it  is  provided  by  the  act  of  1861  that  when  prop- 
erty Bold  belongs  to  minora,  or  persona  under  legal  disability,  they  shall  have  until  six 
months  after  said  disability  is  removed  to  redeem  said  property  by  paying  the  whole 
amount  of  said  judgment,  and  all  subsequent  taxes  and  interest  paid  i>y  and  due  to  the 
purchaser  at  said  sale ;  but  this  provision  shall  not  apply  when  the  executor  or  admin- 
istrator of  the  estate,  or  the  father,  or  in  case  of  his  death  the  mother,  or  guardian,  of 
such  minor  children  has  been^rsonally  served  with  process.  Statutes  1857,  p.  334, 
Sec.  23 ;  Statutes  1861 ,  p.  435,  Sec.  45. 


] 
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§  435.  It  is  hereby  made  the  duty  of  every  probate  court  and 
probate  judge,  from  time  to  time,  to  direct  each  and  every  executor  ^^^^jJ^^J^^^J 
and  administrator  (which  directions  may  be  either  specially  given  "**°***^  ***«■• 
in  each  case  or  by  a  general  order)  to  pay  out  of  the  funds  of  the 
estate  aD  taSes  that  have  attached  to  or  accrued  against  such  estate 
after  the  passage  of  this  act,  and  no  order  or  decree  for  the  distri-    i^o  deoree  oi 
bution  of  any  property  of  any  decedent  among  the  heirs  or  devisees  be"  mad^antii 
shall  be  made  until  alL  taxes  that  have  attached  to  or  accrued     ^  ^ 
agidnst  the  estate  shall  have  been  paid. 

•Statutes  1857,  p.  335,  Sec.  28. 

§  436.  No  estate  shall  be  allowed  to  the  husband  as  tenant  by   Husband  and 
courtesy  upon  the  decease  of  his  wife,  nor  any  estate  in  dower  be 
sJlowed  to  the  wife  upon  the  decease  of  her  husband. 

Act  of  April  17th,  1850,  defining  the  rights  of  husband  and  wife,  Sec.  10. 

§  437.  Upon  the  dissolution  of  the  community  by  the  death  of  niBpodUon  of 

*  y  ^      *f  common   "Tftn- 

ihe  hiLsbandy  one-half  of  the  common  property  shall  go  to  the  ^*'-®yj,  **" 
vitnng  wife^  and  the  other  half  to  the  descendants  of  the  deceased  ^**f«* 
husband,  the  whole  being  subject  to  the  payment  of  his  debts. 
Upon  the  dissohuion  of  the  community  by  the  death  of  the  wife, 
the  entire  common  property  shall  go  to  the  surviving  husband.  In 
case  of  the  death  of  the  husband,  if  there  be  no  descendants  of  the 
husband,  one-half  of  the  common  property  may  be  svJyfect  to  his 
testamentary  disposition,  and  in  the  absence  of  any  such  disposi- 
tion, shall  be  subject  to  distribution  in  the  sdme  manner  as  the 
separate  property  of  the  husband. 

Ibid,  Sec.  11,  as  amended  by  the  act  of  May  8th,  1861.    Laws  1861,  p.  310. 

§  438.  A  minor  capable  of  contracting  matrimony  may  ^'^^'^t^'^'^nor" 
into  a  marriage  contract,  and  the  same  shall  be  as  valid  as  if  he 
was  of  full  age ;  provided,  it  be  assented  to  in  writing  by  the  per- 
son or  persons  whose  consent  is  necessary  to  his  marriage. 

Ibid,  Sec.  20. 

§  439.  The  parties  to  any  marriage  contract  shall  enter  into  ^^oontniS^to^ff- 
agreement,  the  object  of  which  shall  be  to  alter  the  legal  order  of  ^/^«^^jj^  **' 
descent,  either  with  respect  to  themselves  in  what  concerns  the  in- 


common  prop- 
death 
usband  and 
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heritance  of  Uieir  children  or  posterity  or  with  respect  to  their 
children  between  themselves,  nor  derogate  from  the  rights  given 
bj  law  to  the  husband  as  to  the  head  of  the  family,  or  to  the  sur- 
viving husband  or  wife  as  the  guardian  of  their  children. 

lind,  Seo.  S2. 

§  440.  It  shall  be  lawful  for  any  married  woman,  by  herself  or 
Married  in  her  name,  or  in  the  name  of  any  third  person,  with  his  assent  as 
sare  life  o/berhcr  trustce,  to  causc  to  be  insured  for  her  sole  use  the  life  of  her 
'     '    husband,  for  any  definite  period,  or  for  the  term  of  his  natural  life  ; 
and  in  case  of  her  surviving  her  husband,  the  sum  or  net  amouht 
of  the  insurance  becoming  due  and  payable  by  the  terms  of  the 
insurance,  shall  be  payable  to  her,  to  and  for  her  own  use,  free  frona 
the  claim  of  the  representatives  of  her  husband  or  his  creditors ; 
but  such  exemption  shall  not  apply  where  the  amount  of  the  pre- 
mium annually  paid  shaD  exceed  three  hundred  dollars. 

Statates  1854,  p.  44. 

The  insurftnoe     &  441.  In  casc  of  the  death  of  the  wife  before  the  decease  of 

may   be    made  , 

payable  to  her  her  husbaud,  the  amount  of  the  msurance  may  be  made  payable  to 
her  children,  and  shall  be  received  by  them,  or  if  under  age,  by 
their  legal  guardian  for  their  use. 

StatnteB,  1854  p.  44. 


I  ■  m 

BAP|E1 


jitepis  Substitute  for  Sec.  iiO,— Passed  April  2d,  1866, 

OtlieR:  [Scatates  1865-'6,  p.  758,  Sec.  18.— Took  effect  on  pHBeage] 

§  18.     It  shall  be  lawful  for  any  married  woman,  bj  herself  and  in 

her  name  or  in  the  name  of  any  third  person,  with  his  assent  a^  her 

trustee,  to  cause  to  be  insured  for  her  sole  use  the  life  of  her  husband 

jrselfi  for  any  definite  period  or  for  the  term  of  his  natural  life ;  and  in  the 

mniH  event  of  her  surviving  her  husband,  the  sum  or  net  amount  of  the 

>ofte  insurance  becoming  due  and  payable  by  the  terms  of  the  insurance 

^i;  shall  be  payable  to  her,  and  for  her  own  use,  free  from  the  claims  of 

jj^  the  representatives  of  the  husband  or  of  any  of  his  creditors,  or  of  any 

^iIk  parties  claiming  by,  through,  or  under  him.     But  when  the  premium 

•  ,  or  any  part  thereof  paid  in  each  year  out  of  the  funds  or  property  of 

,.    .  the  husband  shall  exceed  five  hundred  dollars,  such  exemption  from 

such   claims  shall  not  apply  to  so  much  of  said  insurance  as  shall  be  ' 
^^  in  proportion  to  said  excess  over  five  hundred  dollars.     In  case  of 

the  death  of  the  wife  before  the  decease  of  her  husband,  the  amount 
of  insurance  may  be  made  payable  afler  her  death  to  her  children, 
,  for  their  use,  or  if  under  age,  to  their  guardian. 


[ett 


Sec.  2.  On  the  day  fixed  for  the  hearing,  or  on  any  other  day  to 
which  the  hearing  may  be  continued,  it  being  first  proved  by  affi- 
davit or  otherwise  to  the  satisfaction  of  the  Court,  that  notice  has 
been  given  as  directed  by  the  Court,  if  it  shall  appear  that  any  of  the 
devisees,  legatees,  heirs,  or  creditors  of  the  decedent  who  are  in- 
terested, are  minors,  and  have  no  general  guardian  in  the  county,  or 
that  any  of  such  devisees,  legatees,  heirs  or  creditors,  are  non-residents 
of  the  councy,  the  Court  shall  appoint  some  disinterested  person  their 
attorney,  for  the  sole  purpose  of  appearing  for  them,  and  taking  care 
of  their  interests  on  the  hearing  and  in  all  subsequent  proceedings. 
If  upon  the  hearing  it  shall  appear  that  the  petitioner  is  entitled  to  a 
homestead  or  the  value  thereof,  the  Court  shall  appoint  three  Com- 
missionerjs,  who  shall  be  competent  and  disinterested,  and  whose 
powers  and  duties  shall  be  as  prescribed  in  this  Act;  or,  upon  the 
consent  of  the  parties,  or  of  the  person  or  persons  appearing  for  them, 
or  when  the  Court  shall  deem  it  proper  and  just,  it  shall  be  sufficient 
to  appoint  one  Commissioner  only,  who  shall  have  the  same  authority 
and  be  governed  by  the  same  rules  as  if  three  were  appointed.  The 
order  appointing  the  Commissioners  shall  contain  a  description  of  t^^ 


their  legal  goar^au  for  Uieir  u 
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Supplemental  Ait  to  the  General  Probate  Law, — Approved  April  4,  1 870. 

[SUtutea  1869-'70.  pp.  798  to  798.— Took  effect  on  passage.] 

An  Act  supplementary  to  an  Act  entitled  **An  Act  to  regulate  the  settle- 
ment of  the  estates  of  deceased  persons,^*  passed  May  i,  1851. 

Section  i.  In  every  case  where  a  homestead  has  been  selected 
under  the  general  homestead  law,  the  widow  of  the  decedent  may, 
at  any  time  during  the  administration,  petition  the  Probate  Court  of 
the  proper  count}',  that  measures  may  be  taken  to  ascertain  what 
interest,  if  any,  the  estate  of  the  decedent  has  in  the  homestead 
property,  and  that  such  further  proceedings  may  be  had  as  may  be 
necessary  to  separate  her  propert}'  and  interests  from  those  of  the 
estate.  Upon  the  presentation  of  the  petition,  the  Court  shall  fix  a 
day  for  the  hearing  thereof,  which  shall  not  be  less  than  fifteen  days 
from  the  time  of  such  presentation,  and  shall  direct  the  Clerk  to  give 
notice  of  the  time  and  place  of  the  hearing  by  causing  notices  to  be 
posted  in  at  least  three  public  places  in  the  county,  at  least  ten  days 
before  the  day  fixed  for  the  hearing,  and  may  in  its  discretion  direct 
other  notice  to  be  given  by  publication  or  other\vise  ;  and  if  the 
petitioner  is  not  the  executrix  or  administratrix,  shall  direct  notice  by 
citation  to  be  given  to  the  executor  or  administrator. 

Sec  2.  On  the  day  fixed  for  the  hearing,  or  on  any  other  day  to 
which  the  hearing  may  be  continued,  it  being  first  proved  by  affi- 
davit or  otherwise  to  the  satisfaction  of  the  Court,  that  notice  has 
been  given  as  directed  by  the  Court,  if  it  shall  appear  that  any  of  the 
devisees,  legatees,  heirs,  or  creditors  of  the  decedent  who  are  in- 
terested, are  minors,  and  have  no  general  guardian  in  the  county,  or 
that  any  of  such  devisees,  legatees,  heirs  or  creditors,  are  non-residents 
of  the  county,  the  Court  shall  appoint  some  disinterested  person  their 
attorney,  for  the  sole  purpose  of  appearing  for  them,  and  taking  care 
of  their  interests  on  the  hearing  and  in  all  subsequent  proceedings. 
li  upon  the  hearing  it  shall  appear  that  the  petitioner  is  entided  to  a 
homestead  or  the  value  thereof,  the  Court  shall  appoint  three  Com- 
missionersf,  who  shall  be  competent  and  disinterested,  and  whose 
p)Owers  and  duties  shall  be  as  prescribed  in  this  Act;  or,  upon  the 
consent  of  the  parties,  or  of  the  person  or  persons  appearing  for  them, 
or  when  the  Court  shall  deem  it  proper  and  just,  it  shall  be  sufficient 
to  appoint  one  Commissioner  only,  who  shall  have  the  same  authoritj' 
and  be  governed  by  the  same  rules  as  if  three  were  appointed.  The 
order  appointing  the  Commissioners  shall  contain  a  description  of  the 
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property  selected  as  a  homestead,  and  shall  direct  them  to  proceed 
under  this  Act,  and  shall  also  fix  a  day  for  the  hearing  of  their  report, 
which  shall  be  notice  to  parties  interested. 

Sec  3.  A  certified  copy  of  the  order  of  their  appointment  shall  be 
delivered  to  the  Commissioners  as  their  warrant;  and  before  proceed- 
ing to  the  execution  of  their  duties  they  shall,  before  any  officer 
authorized  to  administer  oaths,  take  and  subscribe  an  oath  that  they 
will  faithfully  discharge  all  their  duties  as  Commissioners,  which  oath 
shall  be  indorsed  upon  their  warrant :  they  shall  then  proceed  to 
estimate  and  appraise  the  property  selected  as  a  homestead.  If  they 
shall  find  the  value  of  said  property  does  not  exceed  five  thousand 
dollars,  they  shall  so  report.  If  they  shall  find  that  such  value  is 
greater  than  five  thousand  dollars,  and  that  a  division  of  the  premises 
can  be  made  without  material  injury,  they  shall  set  off  for  the  widow 
by  metes  and  bounds,  so  much  of  said  propert)'  as  shall,  as  nearly  as 
they  can  estimate  the  same,  be  of  the  value  of  ^ve  thousand  dollars, 
but  not  more,  and  shall  make  report  of  their  proceedings.  If  they 
shall  find  that  the  premises  are  of  greater  value  than  five  thousand  dol- 
lars, and  cannot  be  divided  without  material  injur}^,  they  shall  so 
report.  The  reports  hereby  provided  for  shall  be  returned  to  the 
Court,  on  or  before  the  day  fixed  for  the  hearing  of  the  report  of  the 
Commissioners. 

Sec  4.  On  the  day  fixed  for  the  hearing  of  the  report  of  the  Com- 
missioners, or  on  any  day  to  which  the  hearing  may  be  continued,  the 
Court  shall  examine  the  report,  and  hear  any  of  the  parties  interested; 
and  if  it  shall  appear  that  the  proceedings  of  the  Commissioners  have 
been  regular,  and  that  they  have  appraised  the  property  at  its  just  and 
fair  value,  and  have  acted  fairly  and  justly  in  any  division  of  the 
property  by  them  made,  may  confirm  the  report,  or,  for  sufficient 
reasons,  may  set  it  aside,  and  commit  the  matter  to  the  same  Commis- 
sioners or  appoint  other  Commissioners  in  their  place,  who  shall  pro- 
ceed in  the  same  manner  as  Commissioners  originally  appointed  are 
required  to  proceed. 

Sec  5.  When  a  report  of  the  Commissioners  showing  that  the 
value  of  the  property  selected  as  a  homestead  does  not  exceed  five 
thousand  dollars,  or  a  report  showing  that  the  Commissioners  have 
set  off  for  the  widow  a  portion  of  said  property  of  the  value  of  five 
thousand  dollars,  shall  be  confirmed  by  the  Court,  the  property  so 
selected  and  found  not  to  exceed  five  thousand  dollars  in  value  in  one 
case,  and  the  portion  thereof  so  set  off  for  the  widow  in  the  other  case, 


shall  belong  to  and  vest  in  the  widow  absolutely,  free  from  adminis- 
tration as  a  part  of  the  estate  of  the  deceased. 

Sec.  6.     When  the  report  shall  show  that  the  property  selected  as 
a  homestead  is  of  greater  value  than  five  thousand  dollars,  and  cannot 
be  divided  without  material  injury,  and  the  report  shall  be  confirmed, 
the  order  confirming  the  report  shall  be  interlocutoi^',  and  thereupon 
the  entire  property  may  be  disposed  of  as  follows:     ist.  The  widow 
may,  if  she  shall  so  elect,  take  the  property  upon  the  payment  of  the 
excess  of  the  value  thereof,  as  found  by  the  commissioners,  over  five 
thousand  dollars.     2d.  If  the  widow  shall  not  elect  to.  take  the  prop- 
erty, any  heir,  devisee,  legatee  or  creditor,  who  is  interested,  may  take 
the  same  upon  the  payment  of  the  appraised  value   thereof.     3d. 
Notwithstanding  any  of  the  foregoing  provisions  of  this  section,  the 
widow,  or  any  heir,  devisee,  legatee  or  creditor,  who  is  interested, 
may  offer  in  writing  for  the  property  a  sum  greater  than  its  appraised 
value,  and  the  person  making  the  best  oflfer  may  be  allowed  to  take 
the  property.     The  widow,  however,  if  she  shall  take  the  property, 
shall  only  be  required  to  pay  the  excess  of  her  oflfer  over  five  thousand 
dollars.     The  Court  may  grant  a  continuance,  for  a  reasonable  time, 
to  allow  an  opportunity  for  making  any  payment  contemplated  by  the 
foregoing  provisions  of  this  section,  and  upon  the  making  of  such 
payment  shall  resign  the  entire  property  to  the  person  entitled  thereto. 
4th.  If  neither  the  widow  nor  any  other  of  said  persons  will  take  the 
property  as  before  provided,  the  Court  shall  order  a  sale   of  the 
property,  and  the  sale  thereof  shall  be  made  at  public  auction,  and 
shall  be  conducted  and  reported  upon,  and  be  confirmed  or  may  be 
set  aside  and  a  new  sale  ordered,  in  the  same  manner  and  under  the 
same  rules  as  in  ordinar}^  cases  of  sales  of  land  by  an  administrator 
under  the  Act  to  which  this  Act  is  supplementary  :  provided,  that  no 
sale  shall  be  made  for  any  sum  not  exceeding  five  thousand  dollars; 
2Lnd  provided^  further,  that  no  sale  shall  be  confirmed,  till  after  payment 
of  the  money  to  be  paid  by  the  purchaser.     The  Court  may  order  the 
sale  to  be  made  by  any  person,  except  the  widow,  to  whom  letters 
testamentary  or  of  administration  have  been  granted,  or  by  a  Commis- 
sioner appointed  for  that  purpose;  and  any  person  except  the  person 
making  the  sale  may  become  a  purchaser.     If,  upon  the  return  of  his 
proceedings  by  the  person  ordered  to  make  the  sale,  it  shall  appear 
that  no  greater  bid  than  five  thousand  dollars  was  received,  and  that 
the  proceedings  were  fair  and  legal,  the  entire  property  selected  as  a 
homestead  shall  be  assigned  to  the  widow ;  and  if  the  widow  shall  be 


the  purchaser  on  the  sale,  and  the  sale  shall  be  confirmed,  the  order 
confirming  the  sale  shall  assign  the  entire  property  to  her,  and  she 
shall  only  be  required  to  pay  the  excess  of  her  bid  over  five  thousand 
dollars.  Any  property  assigned  or  sold  in  accordance  with  the  provis- 
ions of  this  section,  shall,  upon  such  assignment,  or  upon  the  confirma- 
tion of  the  sale  by  the  Court,  belong  to  and  vest  in  the  person  to  whom 
such  property  is  assigned  or  sold,  absolutely  free  from  administration 
as  a  part  of  the  estate  of  the  deceased;  and,  if  such  person  is  not  the 
widow,  free  also  from  all  claim  and  right  of  the  widow.  All  money 
to  be  paid  by  any  person  taking  or  purchasing  the  property  under  the 
provisions  of  this  section,  shall  in  the  first  instance  be  paid  into  Court. 
Upon  the  assignment  of  the  property  or  confirmation  of  the  sale,  the 
Clerk  shall  pay,  under  the  direction  of  the  Court,  to  the  widow,  the 
sum  of  five  thousand  dollars,  if  the  amount  of  her  homestead  interest 
has  been  paid  into  Court,  and  the  balance  to  the  executor  or  adminis- 
trator. 

Sec  7.  Whether  the  death  of  the  deceased  was  before  or  after  the 
passage  of  this  Act,  the  Commissioners  shall  appraise  the  property  at 
its  value  at  the  date  of  the  appraisement,  which  shall  be  taken  at  the 
proper  value  thereof,  except  that  when  the  death  was  prior  to  such 
passage,  and  the  widow  or  some  other  interested  person  shall,  before 
the  close  of  the  hearing  upon  her  petition,  request  that  the  value  may 
be  found  as  it  was  at  the  time  of  such  death,  they  shall  appraise  the 
property  at  its  value  at  the  time  last  named.  Cases  within  the  fore- 
going exception  shall  be  governed  by  the  same  values  as  other  cases, 
with  such  modifications  only  as  necessarily  follow  from  the  difference 
in  time  and  in  the  value  of  the  widow's  homestead  interest.  When 
the  Commissioners  shall  find  and  report  that  the  value  of  the  property 
was  not  at  the  time  of  the  death  of  the  deceased  greater  than  five 
thousand  dollars,  and  their  report  shall  be  confirmed,  or  when  they 
shall  find  that  the  property  was  at  such  time  of  greater  value  than  five 
thousand  dollars,  and  can  be  divided  without  material  injury,  and  shall 
set  off  for  the  widow  so  much  thereof  as  was  at  such  time,  as  nearly 
as  they  can  estimate,  of  the  value  of  five  thousand  dollars,  but  not 
more,  and  shall  make  report  of  their  proceedings,  and  the  report  shall 
be  confirmed,  the  entire  propert)'  selected  as  a  homestead  in  the 
former  case,  and  the  portion  thereof  so  set  apart  in  the  latter  case, 
shall  belong  to  and  vest  in  the  widow  absolutely,  free  from  adminis- 
tration, as  a  part  of  the  estate.  When  the  Commissioners  shall  find 
that  the  property  was,  at  the  time  of  the  death  of  deceased,  of  greater 


value  than  five  thousand  dollars,  and  cannot  be  divided  without 
material  injury,  they  shall  also  find  the  value  thereof  at  the  date  of  the 
appraisement,  and  the  value  at  the  latter  date  of  the  widow's  home- 
stead interest,  namely,  the  value  at  the  time  of  the  appraisement  of  so 
much  of  the  property  as,  at  the  death  of  the  deceased,  was  of  the  value 
of  five  thousand  dollars,  and  report  accordingly;  and  all  subsequent 
proceedings  under  the  sixth  section  or  other  parts  of  the  Act  shall  be 
had  in  the  same  manner  and  with  the  same  force  and  effect  as  if  the 
value  of  the  widow's  homestead  interest  as  so  found  were  inserted  in 
place  of  the  words  "  five  thousand  dollars,"  whenever  the  same  occur 
in  said  sixth  section,  or  other  parts  of  this  Act. 

Sec  8.  If  a  homestead  has  not  been  selected  under  the  general 
homestead  law,  but  the  family  is  by  law  entitled  to  have  a  home- 
stead set  apart  by  the  Probate  Court,  such  homestead  may  be  so  set 
apart  under  the  provisions  of  this  Act,  so  far  as  the  same  are  applica- 
ble. The  widow  or  the  guardian  of  the  child  or  children,  may 
present  the  petition.  The  commissioners  shall  appraise  the  property 
at  its  value  at  the  time  of  the  appraisement.  The  property  shall  be  set 
apart  for  the  persons  who  are  entitled  under  the  Act  to  which  this  Act 
is  supplementary.  The  widow  and  minor  children,  by  their  guardian, 
may  be  allowed  by  the  Court  to  talre  the  premises  when  they  cannot 
be  divided  without  material  injury,  and  to  make  offers  therefor,  and 
to  become  purchasers  thereof,  upon  the  same  terms  as  the  widow 
might,  in  case  a  homestead  had  been  selected  under  the  general 
homestead  law.  The  Probate  Court  shall  have  power  by  its  orders 
to  give  such  direction  to  the  proceedings  in  other  respects  as  may  be 
necessary  to  secure  the  rights  of  all  concerned,  in  accordance  with  the 
spirit  of  this  Act. 

Sec  9.  When  a  Commissioner  shall  be  appointed  by  the  Court  to 
make  sale  of  any  property  in  pursuance  of  this  Act,  he  shall,  before 
making  the  sale,  take  and  subscribe  an  oath,  or  affirmation,  before  the 
Probate  Judge,  Clerk,  or  other  oflficer  authorize(}  to  administer  oaths, 
that  he  will  perform,  according  to  law,  all  his  duties  as  such  Commis- 
sioner. 

Sec  10.  A  certified  copy  of  every  final  order  made  in  pursuance 
of  this  Act,  by  which  any  report  shall  be  confirmed,  property  assigned 
or  sale  confirmed,  shall  be  recorded  in  the  office  of  the  County 
Recorder,  in  the  county  where  the  homestead  property  is  situated, 
and  shall,  from  the  time  of  filing  the  same  in  such  office  for  record, 
impart  notice  to  all  persons  of  the  contents  of  the  order. 
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eredbe 123 

to  publish  notice  to  creditors 128 

letters  of,  may  be  revoked  if  same 

be  neglected 146 

form  and  requirements  of  such  no- 
tice,  128,129 

to  file  proof  of  publication  of  same,  129 
to  approve  or  reject  claims  presented 

130,  131, 132,  134  to  141 
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effect  of  judgment  against, 140, 144 

may  agree  to  refer  a  claim 142 

claim  of  probate  judge  to  be  pre- 
sented to 131  A 

daim  of,  to  be  presented  to  judge  . .  145 
shall  return  a  statement  of  claims,  147 

sale  of  perishable  property,  by 150 

sale  of  personal 148  to  154 

sale  of  real, 154  to  176 

See  Sale  op  Real  Estate.  , 
to  return  accounts  of  sales  on  oath,  192 
to  sell  contract  for  purchase  of  lands, 

182  to  185 
to  pay  expenses  of  sale  from  pro- 
ceeds   •. 187 

liability  of,  from  fraud  and  miscon- 
duct in  sales, 188, 189 

limitation  of  action  against 190, 191 

cannot  purchase  property  of  estate,  193 
to  take  possession  of  real  and  per- 
sonal estate  and  collect  debts..  194 

when  may  be  sued 195, 197,  199 

when  may  bring  suits 195, 196, 199 

may  have  actions  of  waste,  etc 196 

may  sue  surviving  {mrtner  of  de- 
ceased  198 

who  to  be  joined  in  suits 199,  200 

may  sue  for  property  unlawfully  con- 
veyed by  deceased 202,  203 

to  sell  such  property  to  pay  debts... 204 

may  compromise  debts ,.  201 

to  make  conveyance  under  decree..  209 
of  personentitled  to  conveyance,  to 

apply  for  decree 214 

when  liable  on  special  promise 215 

what  chargeable  with 216,*  217 

to  account  for  profit 217 

when  not  held  for  loss 217,  218 

allowed  expenses  and  fees 219 

commissions  of 221 

extra  compensation  of. 221 

cannot  purchase  claims.  .«»...* 220 

cannot   make  personal   profits   on 

claims, •. 220 

to  render  exhibit  under  oath  at  third 

term, 222 

character  of  such  exhibit 222 

may  be  compelled  by  citation  ..223,  225 
may  be  examined  as  to  such  exhibit,  226 

may  be  attached  or  removed, 2S7 

shall  render  an  account  at  the  end 
of  the  year 228 
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may  be  compelled  by  attachment,..  228 

to  be  cited  before  attachment 228 

may  be  compelled  to  account  after 

removal, 229 

when  letters  to  be  revoked  for  fail- 
ing to  render  account, 230 

to  produce  vouchers  with  the  aooonnt  231 

when  vouchers  excused 232 

five  hundred  dollars  allowed  on  oath  232 
name  of,  to  be  in  notice  of  settle- 
ment  233 

limit  of  action  against,  us  to  account  237 
when  liable  on  bond  and  execution 

to  each  creditor 245 

liability  of,  when  notice  to  creditor 

has  not  been  given 246 

may  have  extension  of  time  to  settle  247 
when  to  pray  for  final  settlement ..  248 
proceedings  on  final  settlement  of. .  249 

proceedings  on  final  discharge  of. 

279,388 
entitled  to  notice  of  application  by 

heir  for  share  of  estate 251 

may  resist  such  application 252 

applicant  to  give  bond  to 253 

to  pay  over  to  applicant  on  order,..  254 
may  require  payment  on  the  bond.  257 
may  apply  for  decree  of  distribution 

258,260 

when  may  sell  for  distribution 268 

final  discharge  of. 279,388 

subsequent  administration 126, 280 

may  be  suspended  for  waste,  embez- 
zlement, or  mismanagement . . .  281 

to  have  notice,  citation 283 

letters  may  be  revoked 283 

allegations  against,  in  writing 284 

how  service  of  citation  may  be  made 
if  concealed  or  absconded,  or 

out  of  the  State 285 

may  be  attached  to  answer 286 

acts  of,  valid  though  appointment  of 
be  reversed  on  appeal 301 

ADMINISTRATOR  WITH  THB 

WILL  ANNEXED— 
to  be  cited  on  contest  of  probate,  etc    31 
how  affected  by  revocation  of,  etc..    34 
appointment,  where  executor  named 

is  incompetent 42 

appointment,  where  executor  named 

isdischarged 45 
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appointment,  where  executor  named 

is  under  af^e 46 

anthoritj  of 48 

to  give  bond  before  letters.. 73  to  76,  97 

form  of  letters 51 

oath  to  be  taken  bjr 72 

letters  of,  may  be  revoked, 81 ,  86 

P9wer8  of,  may  be  suspended 82 

may  be  restrained,  etc 40 

appointment  on  death,  insanity,  or 

other  incapacity  of  executors..  97 
where  will  is  found  after  adminis- 
tration, duties  and  rights  of 99 

See  Administrator. 

See  Litters    of  Administra* 

TION  with  will  ARNSXXD. 

ADMINISTRATOR.  PUBLIC— 
See  Public  Adhinxstrator. 

ADMINISTRATOR,  SPECIAL— 

See  Spxcial  Administrator. 

ADVANCEMENTS  to  heirs 

273,  319  to  323,  426 

AFFIDAVIT— 

of  notice  of  probate 17,  289 

of  identity 66 

on  opposition  to  sureties 76  A 

to  claims — see  Claims. 

of  publication 289 

of  lost  voucher 133 

AGE  OF  MAJORITY  for  males  and 

females 407 

of  apprentices 389 

of  Indians — Appendix page  243 

a  requisite  of  executor 41 

'*         *'  administrator, 55 

to  make  a  will 406 

AGENT  on  partition 263,  270,  274 

to  take  estate  for  absentee 274 

to  give  bond 275 

to  receive  compensation 5375 

to  retain  property  one 'year 276 

to  sell  the  same  under  order  of  the 

court 276 

to  pay  into  the  treasury  and  take 

receipts 276 

liable  on  his  bond 277 
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'  ALIENS— 

may  inherit  if  reaidenta 3B2d 

nonresident  to  appear  or  daim  with- 
in five  years 326 

when  their  property  escheats 326 

ALLOWANCE  TO  FAMILY— 
See  Family  or  Dkcxaskd. 

APPEAL  from  appointment  of  special 

administrator  not  allowed 90 

from  decree  for  conveyance, 209 

from  allowance  of  account,  when 

conclusive 237 

what  orders  and  decrees  may  be  ap- 
pealed from 297 

mode  of  taking  the  appeal 298 

notice  and  undertaking 296 

statement  on  appeal 299 

on  claims  allowed 158 

provisions  of  practice  act  applicable  300 

effect  of  reversal  on  appeal 301 

costs  on  appeal 302 

APPRENTICES— 

minors  may  be  bound  out 389 

who  to  give  consent 390,  392 

such  consent  to  be  in  writing 391 

supervisors  may  bind  out  child 393 

town  officers  may  bind  out  child  . . .  394 
age  of  infant  to  be  ascertained  and 

inserted  in  the  indentures, 395 

wages  also  to  be  inserted, 396 

to  be  educated 397 

what  indentures  to  be  filed 398 

alien  minors,  may  become 399 

contract  of,  to  be  acknowledged  - . .  400 

Indians  not  included 401 

when  indentures  annulled 402 

proceedings  to  annul 403 

fleeing  service,  may  be  proceeded 

ugfunst 404 

accomplices  punished 405 

APPRAISERS,  their  appointment, 

compensation,  etc 106 

for  property  in  another  county 106 

mode  of  making  appraisement  by.. 

107  to  111 

APPRAISEMENT— 
See  Invxhtort. 
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ATTACHMENT— 

for  not  retming  inventory 113 

and  oommitment  for  refneing  to  an- 
swer under  order  of  coart 

118, 119,  310 
for  not  returning  account  of  sales 

•    under  oath 192 

against  surviving  partner  for  iailure 

to  account 198 

for  not  rendering  an  exhibit 227 

for  not  rendering  an  account 228 

to  answer,  on  complaint  against  ex- 
ecutor or  administrator 286 

ATTORNEY— 
for  minors  and  absent  heirs  on  pro- 
bate of  will 18,295 

for  minors'  devisees,  etc.,  on  contest 

of  will 32,295 

same,  on  obtaining  order  of  sale. . .  159 

same,  for  absent  creditors 159 

same,  for  settlement  of  account 235 

same,  on  partition 263,  270 

ATTORNEY  GENERALr— 

to  file  information  of  forfeited  inher- 
itance of  foreigners 326 

See  Escheated  Estates. 

B0N1>— 

by  executor  or  administrator,  on  re- 
ceiving letters 73  to  77 

form,  penalty,  condition  of  and  par- 
ties  73,76 

to  be  given  by  each  executor  or  ad- 

«ministrator, 74 

suit  on  such  bond 75 

justification,  of  sareties 76,  76  A 

citation  to  witnesses 76  A 

additional  security  may  be  required  76  A 
adnrfnistration  granted  to  next  in  or- 
der, if  surety  be  not  given, 76  B 

on  sale  of  real  estate 73,  76,  366 

when  bond  may  be  dispensed  with. .  77 
application,  on  insufficiency  of,  re- 
moval from  State,  insolvency, 

or  other  cause 78 

proceedings  on  same 78  to  83 

application  of  a  surety  to  be  released 

84  to  87 

for  rents  and  pro6ts 73 

effect  of  not  giving 76  B,  88 

of  special  administrator, 89 
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of  administrator,  with  will  annexed 

in  certain  cases 97 

liability  on,  for  failing  to  return  in- 
ventory   112 

liability  on  when  executor  or  admin- 
istrator resigns  or  is  removed  or 

discharged 100,  279 

on  sale  of  contract 183, 184 

liability  on,  for  neglect,  etc.,  on  sale 

of  property, 188 

of  indemnity  to  executor  or  admin- 
istrator, by  purchaser  of  con- 
tract,  183,184 

suit  may  be  brought  on,  by  subse- 
quent administrator,  etc 199 

of  special  administrator 91,  282 

limitation  of  stiit  on  bond  on  matters 

of  account 237 

liability  to  creditor  for  debt  allowed 

and  ordered  paid 245 

liability  for  debts  not  presented, 
when  notice  to  creditors  has  not 

been  given 246 

of  agent  appointed  on  partition  and 

distribution 275,  277 

to  be  given  by  heir  on  application 

for  share  to  be  given  him 253 

how  same  may  be  proceeded  on 257 

on  appeal 298 

of  public  administrator 302  B 

State  bonds  to  credit  of  school  fund 

for  moneys  of  estates 335 

of  guardians..  ..76,  343,  343  A,  366, 

374  to  376,  380 
of  testamentary  guardian.. 342,  343, 345 
of  guardian,  on  sale  of  real  estate,.  366 

limitation  of  action  on  same 369 

of  guardian,  who  may  sue  on 375 

limitation  of  such  action 376 

by  guardian,  to  remove  property 

from  the  State 387 

See  SaiiETiBs. 

CERTIFICATE— 

of  proof  of  will 25,84 

to  claimant  of  uncalled-for  estate. .  278 
of  lost  or  destroyed  will 39 

CHAMBERS— 

powers  of  probate  j udge  in ..  page    22 
writs  and  orders  from 13 
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CITATION— 
to  heirs  resident  m  the  ocmnty,  on 

probttte 14 

to  executor  or  co-executor  named  in 

will,  when  resident  in  county.  15 
on  contest  of  will  or  of  probate.. ..  31 
on  contest  of  letters  administration, 

vB|  69 

on  jnstiilcation  of  sanities 76  A 

on  application  for  new  soreties.  ..79,  83 
on  application  of  surety  to  be  ra> 

leased 84 

of  person  charged  with  retaining, 

concealing,  disposing  of,  eto.,  of 

property  or  papers  of  deceased, 

117  to  119 

to  render  an  exhibit 2S3,  2S5 

to  rrader  an  account 228 

to  pay  on  partition  bond 357 

of  executors  or  administrators,  for 

waste,  eto 283  to  286 

mode,  form,  signature,  seal,  ete... 

288,292 

time  of  service  and  return  of 290 

mode  of  service  and  return. ..288  to  290 

when  clerk  may  issue 291 

to  minor  by  probate  judge 338 

CLAIMS  AGAINST  THE  ESTATE— 
evidence  of  may  be  enforced...  117, 118 
notice  to  creditors  to  be  published.. 

126, 128, 146 
court  to  designate  newspaper  when  128 

also  time  of  publication  .  .* 128 

copy  and  proof  of  publication  to  be 

filed  and  made  record 129 

barred  within  ten  months, 130 

contingent,  when  barred 130 

necessary  affidavit 130, 131, 145 

to  be  presented  with  vouchers,  when 

128, 130,  131, 131  A 

may  be  presented  by  notary 132 

when  may  be  acted  upon  after  the 

ten  months 132 

lb  be  allowed  or  rejected,  how..  132, 139 
if  allowed,  to  be  presented  to  judge  132 

if  allowed  by  both  to  be  filed 133 

mortgage  claim,  how  presented....  133 
if  rejected,  suit  to  be  brought  in 

three  months 134 

not  to  be  allowed  if  outlawed 135 

every  claim  must  be  presented..  136, 138 
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vacancy  in  administration  not  in- 
cluded as  part  of  time  of  limita- 
tion  137 

action  pending,  must  be  presented,.  138 

may  be  allowed  in  part, 139 

judgment  against  executor  or  admin- 
istrator to  be  filed 140 

effect  of  such  a  judgment 140 

judgment  against  deceased  must  be 

presented  as  in  other  cases, 141 

may  be  referred,  by  agreement. . . .  143 
proceedings  upon,  reference  and  re- 
port   143 

claim  against  executor  or  adminis- 
trator for  costs 144 

claim  of  executor  or  administrator 
must  be  presented  to  the  judge, 

with  affidavits 145 

penalty  if  notice  to  creditors  be  not 

published  in  two  months.  ..146,  246 
statement  of  claims  to  be  returned 

and  filed 147,228 

due  to  the  probate  judge  to  be  pre- 
sented for  approval 131  A 

properly  sold  for  payment  of. 

150,  154  to  156, 162 
contingent  or  disputed,  may  be  paid 

into  court,  ete 244 

when  may  be  collected  as  judgments  245 
how  may  b«  withdrawn  from  file. .  133 
to  be  entered  in  register  by  the 

dork 133 

if  voucher  lost,  how  chum  is  pre- 
sented   133 

sale  of  property  to  pay .,150 

though  improved,  may  be  contested 
by  heirs  on  application  for  order 

of  sale 158 

can  only  be  reviewed  on  appeal. . . .  158 
executor  or   administrator  cannot 
speculate  upon.* • 220 

CLERK— 

of  probate  court  to  file  and  record 
certificate  of  proof,  ete 25 

to  file  petition  for  letters  of  adminis- 
tration.....      58 

to  post  notices  thereof. 60 

to  issue  citetion  on  application  of 
next  of  kin  to  revoke  letters  of 
administration 68 

to  administer  oath  of  executor  or 


DTDSS. 


225 


tscnov. 
adminittnitor  and  gtuurdiiin,  72,  343 
to  record  letters  and  bonds  and  the 

affidavits  and  inyentories ... 72,  354 
to  issue  letters  ....49,  50,  51,  71,  89,  343 
to  give  transcript  and  certificate ...  102 

to  administer  oath  to  inventory 111 

to  administer  oaths '. 291 

when  may  issue  subpoenas  and  cita- 
tions   291 

to  file  notice  of  certifying  issues  ...  295 

to  file  notice  of  appeal 298 

to  transmit  papers  to  district  court..  301 

to  enter  claims  in  the  register 133 

citation  to  be  signed  by 288 

to  sign  all  writs  and  processes 292 

CODICIL 417,431 

C0HHI8SI0NS— 

See  CoMPXNSATioN  and  Fsis 
AND  Expenses. 

COMMISSION  TO  TAKE  TESTI- 
MONY— 

may  be  issued,  when 293 

form  of,  etc 293 

settlement  of  interrogatories,  etc. ..  293 

reference  to  settle  same 293 

notice  to  be  given 293 

execution  and  return  of. 293 

COMMITMENT— 

for  refusing  to  produce  will 11 

for  refusing  to  answer  and  disclose 

118,  119 
See  Attacbmknt. 

COMMUNITY  PROPERTY 437 

inventory  to  set  forth 107 

COMPENSATION— 

of  appreiseiB 105 

of  referee 143 

to  executor  by  will 219 

renunciation  of  same 219 

fees  allowed  by  law  to  executor  or 

administrator.. 219,  221,  314  A 

further  allowance 221 

of  guardian  a<2 /ttem 235 

of  agent  of  absentee,  on  partition 

or  distribution 275 

of  guardians 382 

See  Fkks  and  Expknsis. 
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COMPROMISE— 

of  debt  due  the  estate 201,  351 

CONSTITUTIONAL  PROVISIONS— 

probate  court page    21 

proposed  amendments page  21  note 

district  court p&ge    25 

CONTEST— 

of  will,  who  may  make 18 

of  will,  bow  made. 20,    21 

heirs  to  be  cited 14 

of  probate 30  to  36 

of  petition  for  administration 61 

of  application  for  sale  of  real  es- 
tate  149,158,  160 

of  confirmation  of  sale 170 

of  account 226,  234 

of  application  to  make  conveyanoe.  207 

CONTRACT  FOR  PURCHASE  OF 
LAND— 

may  be  sold 182 

conditions  of  such  sale 183 

bond  to  be  given 184, 185 

CONTRIBUTION  among  legatees.. 

181,  413,  425 

CONTROLLER  OF  STATE— 
to  draw  warrant  for  claimant  of 

estate 278,326 

to  keep  account  of  moneys  .of  estate  331 
to  place  same  to  credit  of  school  fund  335 

CONVEYANCE  OP  LAND  by  ex- 
ecutor or  administrator 

sales  of  land  to  pay  debts..  ..154  et  seq. 

deeds  to  be  executed 171,  172 

contract  by  deceased  to  make  a  con- 
veyance to  be  carried  out 205 

petition  to  be  presented 206 

notice  of  hearing  to  be  published. . .  206 

such  publication  to  be  proved 207 

bearing  of  petition  and  objections..  208 

decree  for  conveyance 208 

to  be  recorded  in  proper  county.  209,  296 

appeal  from  such  decree 209 

remedy  if  decree  refused 209,  210 

effect  of  such  conveyance 211 

effect  of  recording  copy 212 

court  may  enforce 213 

where  party  entitled  to  conveyance 
is  dead 214 
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COSTS,  by  whom  to  be  paid 303 

where  chiim  is  sued * 139 

execution  for 302 

on  application  for  share  of  estate. . .  256 
on  suit  against  executor  or  adminis- 
trator   139,  144 

on  reference  of  claim 143 

on  application  for  sale  of  property 

of  minor 364 

on  contest  of  will  on  probate 35 

See  Fees. 
See  Expenses. 

COUNTY  court 1 

"         judge pp.  21 ,  22,  sec.      1 


COURT,  county 

See  Probate  Court. 
See  District  Court. 
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CREDITORS,  when  entitled  to  let- 
ters of  administration 52 

cannot  sue  special  administrator 92 

to  present  claim  for  approTal.  130  to  141 
notice  to,  when  published..  126, 128,  146 

proof  of  such  publication 129 

decree  of  same 129 

and  others  may  apply  for  order  to 

sell  real  estate 164 

may  require  executor  or  administra- 
tor to  sue  for  certain  prop- 
erty  202,  203 

may  except  to  account 234 

may  have  dividend 241,  243 

may  discount  claim  to  become  doe. .  244 
may  issue  execution  on  debt  allowed 

and  ordered  paid 245 

may  recover  debt,  if  notice  has  not 

been  given 246 

See  Interested  Persons. 
See  Absent  Persons. 

DAMAGES— 
for  neglect  to  present  will  to  pro- 
bate court 7 

for  embezzlement,  etc 116,  118,  119 

for  neglect  to  return  inventory 112 

for  misconduct,  etc.,  on  sale 188,  189 

DEATH  OF  STRANGER— 
t<o  be  reported  to  public  administra- 
tor   304 

penalty  for  neglecting 304 
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same  of  person  without  known  heirs  304 

DEBTS  to  be  listed  in  the  inventory 

107, 109,  110 
executor  or  administrator  to  collect.   194 

when  may  be  compromised 201 

when  executor  or  administrator  not 

held  accountable  for 218 

inheritance,  subject  to 315 

community  property  subject  to 437 

statement  of,  to  be  filed  every  term.  147 

compromise  of 201,  331 

See  Payment  op. 
See  Claims. 

DECREE  FOR  CONVEYANCE  OF 
LAND— 

probate  court  may  make 205,  208 

district  court  may  make 210 

DEED— 

See  Contxtancx. 

DESCENTS  &  DISTRIBUTIONS..  315 

subject  to  payment  of  debts. 315 

manner  of 315 

who  shall  inherit 315 

when  to  illegitimate  child 316 

from  illegitimate  child 317 

kindred  computed  according  to  the 

civil  law 318 

to  kindred  of  the  half  blood 318 

advancements  to  one  or  more  heirs. 

319  to  323 
inheritance  of  husband   and  wife 

from  each  other 315,  324,  437 

**  right  of  representation  " 325 

to  posthumous  children 325 

to  aliens  and  nonresident  foreigners  326 

of  community  property 437 

not  to  be  altered  by  marriage  con- 
tract   439 

DISCHARGE— 

of  execution  from  a  debt 109,  1 10 

of  executor  or  administrator,  final 

243,  279,  388 

DISCLOSURE— 
of  certain  evidences  of  property,  etc. 

may  be  enforced 117, 118, 

page  22,  sees.  309,  310. 
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DISTRIBUTION   for    payment    of 

debts 181,  243  to  246 

among  bein,  etc 247,  258 

of  share  or  legacy  on  giving  bond, 

before  close 250  to  257 

of  residue  of  estate 258 

proportions  to  be  named  in  decree . .  259 

who  may  apply  for , 260 

notice  to  be  given 260 

questions  as  to  advancements  made 

273,  319  to  323 

agent  for  absentee 274  to  277 

payment  of  taxes  to  be  ordered  be- 
fore decree  of- 435 

DISTRICT  COURT— 

constitutional  provision,  page 25 

jurisdiction  in  probate  matters,  page 

25  to  29 
suit  in,  for  decree  of  conveyance- ..  210 
practice  in,  made  to  apply  to  pro- 
bate court 293 

judgment  in,  on  claim  referred 143 

trial   of    issues   in,    from    probate 

court 20,  294 

issues  certifiedto 20,  294 

papers  to  be  transmitted  to,  and  re- 
turned   20,  294 

DIVIDEND— 

See  Payment  of  Dkbts. 

EFFECT  AS  EVIDENCE- 

df  record  of  will 26 

of  probate 29,36 

of  entry  in  minutes  of  proof  of  no- 
tice     63 

of  record  of  letters  testamentary,  of 

administration,  etc 72 

transcript  from  minates  of  appoint- 
ment of  executor  or  administra- 
tor  102 

of  settlement  of  account 237 


EMBEZZLEMENT  OF  PROPER- 
TY DECEASED— 

double  the  amount  may  be  recovered 
by  executor  or  administrator. ..  116 

proceedings  to  examine  under  oath  . 
any  party  charged  wrongfully 
as  to  property  of  estate...  117  to  119 

letters  may  be  revoked  for 226,  283 

proceedings  by  public  administrator 


ssonov. 

in  case  of 117  to  119,  309,  310 

of  property  of  ward 377 

ESCHEAT— 

when  estates  escheat 302  E,  315,  327 

attorney  general  to  file  an  informa- 
tion  328 

summons  to  issue  and  order  to  be 

pablished 328 

appearance,  pleadings  and  trial....  329 

receiver  may  be  appointed 333 

who  may  appeal,  etc 330 

to  be  paid  into  the  treasur7.302  E,  331,334 

controller  to  keep  account  of 331 

to  go  to  credit  of  school  fund 335 

owner  of,  may  claim  money  within 
ten  years,  and  land  within  five 

years 331 

land  may  be  sold 331 

limitation  in  favor  of  infants,  etc...  331 
informer  entitled  to  compensation — 
five  per  cent 333 

ESTATE— 
real  and  personal,  to  be  in  posses- 
sion of  executor  or  administra- 
tor  114,  194 

See  Rial  Estate. 
See  Personal  Estate. 

EVIDENCE— 
of  identity  of  person  entitled  to  let- 
ters      66 

of  service  of  notice  on  guardian. . . .  159 

EXCEPTIONS— 
See  Objections. 

EXECUTOR— 

entitled  to  possession  of  will 4,  8 

to  present  will  within  thirty  days .  4,  5 
rennnciation  by,  to  be  in  writing. ..  6 
to  present  petition  for  probate ...  6,  8, 12 

liability  of,  for  neglecting  to  act Z 

when  to  be  cited,  on  probate .^    15. 

to  be  cited  on  contest  of  probate,  etc.    3B 
how  affected  by  revocation  of  pro- 
bate, etc 34 

when  entitled  to  letters 41 

who  competent  to  serve  as  — 42 

objections  against  appointment  of, 

how  made  and  heard 43- 

executrix  many  ing,  fotfsits  office . .    4A. 
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married  woman  may  be  appointed . .    44 

effect  of  her  acts 44 

execator  of  executor  not  allowed — 
provitton  in  case  of  death  of. .. 

45,95,96,97 
proTiaion  in  caie  executor  is  under 

age 46 

power  of  executors  where  part  (m- 

ly  are  appointed 47 

when  part  are  absent,  etc 47 

to  give  bond  on  appointment. ..  .73  to  76 
when  excused  from  giving  bond. ..  77 
when  bond  subsequently  required  of  77 
to  give  bond  on  sale  of  real  estate..  73 
may  be  cited  to  give  new  bond  ....    79 

form  of  letters  testamentary 50 

oath  to  be  taken  by 72 

letters  may  be  revoked.  81,  86, 95, 96,  97 
death,  insanity,  or  other  incapacity 

of 95,96,97 

where  will  ik  discovered  after  ad- 
ministration begun,  rights  and 

duties  of. 99 

resignation  of. 100 

acts  of,  valid  after  removal 101 

debt  against,  not  dischaiged  by  the 

will 109,  110 

to  swear  to  the  inventory Ill 

claim  of  executor  to  be  presented  to 

judge 145 

renunciation  of  compensation  allow- 
ed by  the  will 219 

may  bring  action  for  partition 269 

may  bind  child  to  service,  when. . .  392 

acts  of  one  or  more  of  sevraal 47 

one  may  give  power  of  attorney  to 

the  other 47 

acts  of,  valid,  though  appointment 
be  reversed  on  appeal 301 

See  ADMIIfXST&ATOR. 

EXECUTION  may  issue  against  ex- 
ecutor or  administrator  to  col- 
lect debts  ordered  by  the  court 

to  be  paid 245 

for  costs 302 

cannot  be  issued  on  certain  judg- 
ments.  140,  141 

if  levied  before  death,  may  be  com- 
pleted  141 

EXHIBIT— 
to  be  made  at  third  term  after  ap- 


sBonov. 
pointment 223 

by  whom  required 222 

citation  for  same 223 

may  be  ordered  whenever  necessary  224 

citation  to  issue 225 

objections  to  exhibit 226 

may  be  compelled  by  attachment...  227 
letters  may  be  revoked  for  neglect 

of,  etc.'. 226,  227 

of  claims  to  accompany  aooount 228 

• 

EXPENSES— 

on  contest  of  will 35 

of  sales  of  knd 169, 186,  187 

of  administration.  123,  150,  154, 156, 

162,  177, 179, 181,  186 

of  suit  at  request  of  creditors. 203 

allowed  to  executor  or  administrator  219 

exhibit  of. 222 

vouchers  of 231 

of  last  sickness 239,  242 

of  guardians 382 

of  person  cited  .. .' 117 

of  closing  estate 258 

See  Fkks. 

See  FuNKRAL.  * 

EXTENSION  of  time  to  settle  estate  247 

FAMILY  OF  DECEASED— 
until  return  of  inventory  entitled  to 
homestead,  furniture  and  sup- 
port   120 

after  return  of  inventory  allowance 

to  be  made 121,  122 

such  allowance  to  have  preference. 

123, 186,  242 

homestead (124  note)  120,  124 

property  set  apart,  where  there  is 
no  law  exempting  property  from 

execution 124 

apportionment  of  property  set  apart 
among  the  widow  and  minor 

children 125,  127 

if  property  returned  by  inventory 

does  not  exceed  $500 126 

allowance  where  estate  is  insolvent  122 
ovmership  of  property  set  apart  to. .  127 
sale  of  property  to  pay  allowance.. 

115, 150, 151, 179,  180 
what  property  of,  exempt  from  tax- 
ation  432 

redemption  from  tax  sale  by  minors  434 
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PEES  AND  EXPENSES— 
on  contest  of  will  or  of  probate 

thereof 35 

of  person  cited  to  answer  under  oath 

as  to  property  of  deceased 117 

on  sale  of  ceal  estate 186,  187 

when  creditors  liable  for 203 

allowed  to  executor  or  administrator  219 
oommiseions  of     **  "  SSI 

extra  compensation  of  executor  or 

administrator 221 

on  application  for  share  of  totate. ..  256 
and  compensation  of  public  adminis- 

tiator 314,303  0 

See  OOHPKNSATION. 

See  EzPBKSxs. 
See  Costs. 

FEMALES- 

See  Malks  akd  Fxmalss. 
See  Woman. 

FINAL  SETTLEMENT..  -.248,  249,  279 

FOKEIGNEBS— 

See  Alixns. 

PUNEHAL  EXPENSES— 
to  be  first  paid 123,239,242 

GENERAL  PROBATE  DAY— 
in  San  Francisco page    23 

GUARDIAN  AD  LITEM— 

See  Attorney. 

GUARDIANS  AND  GUARDIAN- 
SHIP— 

to  haye  notice  of  contest  of  validity 
or  probate  of  will 31 

to  administer  when  the  ward  is  en- 
titled     57 

to  appear  for  minors  on  application 
jfor  sale  of  real  estate 159 

€id  litem  to  be  appointed  for  minors, 
on  settlement  of  account 235 

appointoient  of,  by  probate  judge.. 

336,  348,  372,  378,  383 

notice  to  relatives,  etc 336 

minor  may  nominate,  if  over  four- 
teen  337 

when  judge  may  nominate  for  minor 
over  fourteen 338 

minor  may  nominate  new  gnarriian 


ssoTxoir. 

on  arriving  at  fourteen 339 

father  or  mother  entitled  to  guard- 
ianship  340 

when  guardian  has  custody  of  ward  341 

powers  of 342 

bond  of,  conditions 343 

letters  of  guardianship 343 

oath  of  guardian 343 

provisions  in  relation  to  bonds  of. . . 

343  A.  374  to  376 
maintenance  of  minor  out  of  his  own 

income,  when 344 

testamentary  guardian 345 

or  next  friend  in  suit  at  law 346 

of  insane  or  other  incompetent  per- 
son  347 

applied  for 347 

See  IirsANE  Person. 
such  person  to  be  notified  and  pro- 
duced before  probate  judge 347 

guardian  to  be  appointed 348 

powers  and  duties  of  such  guardian  349 

to  pay  debts  of  ward,  etc 350 

to  collect  debts  of  wards 351 

may  compound  debts 351 

how  to  manage  estate 352 

may  assent  to  partition 353 

to  make  inventory 354 

to  have  property  appraised 354 

to  account,  etc.,  same  as  administra- 
tors.   354 

when  may  sell  real  estate 350,  353 

how  to  dispose  of  proceeds 

355,  356,  357,  358 

to  make  petition  for  sale 359 

order  to  show  cause  to  be  published 

by 360,  361 

or  to  be  served  personally 361 

hearing  of  petition  and  objections..  362 

practice  on  the  hearing 363 

costs  allowed 364 

order  of  sale 365 

to  give  bond  before  sale 366 

to  give  notice 367 

to  make  return  and  other  proceed- 
ings as  in  case  of  administrators..  367 

must  sell  within  a  year 368 

limitation  of  action  against,  for  real 

estate  so  sold 369 

to  render  account 370 

to  invest  proceeds  of  sales,  etc.  un- 
der direction  of  court 371 
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removal  and  resigoatioii  of 372,  373 

dlKharge  of.... 373,  388 

marriage  of  minor  terminateB  guard- 

ianship 373 

may  be  required  to  give  new  bond.  374 
such  bond  to  be  filed  and  may  be 

Bued 375 

limitation  of  euch  action 376 

proceedings  on  complaint  of  embez- 

xlement,  etc 377 

guardian  for  nonresident  minor. 378 

powers  of  such  guardian 379 

bond  of  such  guardian 380 

extent  of  such  guardianship 381 

expenses  and  compensation  of 382 

more  than  one,  may  be  appointed..  383 

account  by  joint  guardians 384 

terms  of  sale  of  real  estate  by 385 

how  property  of  nonresident  ward 
may  be  removed  from  the  state 

386,  387 
proceedings  for  order  of  such  remov- 
al  388 

effect  of  such  order 388 

minor  may  be  apprenticed 389 

consent  by  guardian 390 

See  Apprentick. 
may  contract  sm  to  land  claims  of  in- 
sane person 406 

may  make  certain  conveyances 406 

to  receive  life  insurance  coming  to 

minor 441 

See  Minor. 

HALF-BLOOD— 
inherits  equally  with  whole  blood 
when 318 

HOMESTEAD.  ...120, 121, 124,  note,  296 

HUSBAKD  AND  WIFE— 

inheritance  from  each  other 315,  324 

'  tenant  by  courtesy  and  dower,  not 

allowed 436 

inheritance  of  community  property  437 

marriage  contract 439 

wife  may  insure  life  of  her  husband  440 
on  her  death,  same  to  go  to  her  chil- 
dren  441 

ILLEGITIMATE  PERSON— 

inheritance  by 316 

inheritance  from 317 


INCAPABILITY-  "°"~- 

of  executor 96,  97 

of  administrator 96,  97 

INCOMPETENCY— 

of  executor 42,  44 

of  administrator 55,  56 

cause  of  suspension 281 


INFANT— 
if  named  executor,  what  course. 
See  Minor. 
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INFORMATION— 
of  death  of  stranger  to  be  given  pnl^- 

lic  administrator 304 

of  property  liable  to  injury  and 
waste  to  be  given  to  public  ad- 
ministrator  307 

by  attorney  general  to  sell  forfeited 

inheritance  of  foreigners 326 

See  Escheated  Estates. 

INHERITANCE— 
order  of 315 

by  illegitiDUite  child 316 

by  those  of  the  half  blood 318 

from  illegitimate  person 317 

when  "advancements"  preclude.. 

318  to  323 

by  right  of  representation 325 

kindred  computed  according  to  the 

civil  law 318 

by  aliens  and  nonresident  foreign- 
ers   326 

from  husband  and  wife  to  each  other 

315,  324,  436 

of  common  property 437 

cannot  be  altered  by  marriage  con- 
tract   439 

of  life  insurance 441 

INSANE  PERSON— 
limitation  of  action  by,  to  contest 

probate 36 

guardian  for 348 

application  to  appoint  guardian  for  347 

notice  to  be  given  to  party ,..  347 

party  to  be  produced  before  judge..  347 

guardian  to  be  appointed 348 

guardian  to  have  care  of  person  and 

estate 349 

guardian  to  give  bond 349 

guardians  to  pay  debts,  etc 350,  351 
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guardian  may  b«  discharged  when 

no  longer  neceeaary 373 

See  QuARDiAN. 

INSOLVENT  ESTATE— 

family  allowance  from 1S2 

rate  of  interest  on  claims  against...  131 

INSURANCE— 
married  woman  may  insare  life  of 

her  husband 440 

inheritance  of  same 441 


INTEREST— 
rate  of,  on  claims. 


,131,  133 


INTERESTED  PERSON— 
may  require  will  to  be  produced. ..      9 

.may  contest  will 15 

may  contest  probate  within  a  year. .    30 

may  object  to  executor 43 

may  apply  for  letters  with  will  an- 
nexed     43 

may  contest  petition  for  administra- 
tion     61 

may  sue  on  bond 75 

may  oppose  sureties 76  A. 

may  require  bond 77 

may  require  further  bond 78 

sureties  may  be  discharged 84 

may  object  to  sale 170 

may  complain  of  embezzlement,  etc.  117 
may  object  to  sale  of  property .  .149,  158 

may  apply  for  order  of  nde 163,  164 

may  object  to  account 234 

to  have  notice  on  appointment  of  a 
guardian  of  absent  person 378 

INVENTORY    AND    APPRAISE- 
MENT— 
to  be  made  at  first  term  after  i^>point- 

ment 105 

what  to  contain 107,  108, 109,  110 

to  be  signed  by  the  appraisers Ill 

to  be  sworn  to  by  the  executor  or 

administrator..* Ill 

affidavit  of  appraisers  to  be  attached  107 
sworn  bill  of  appraisers'  fees  to  be 
attached  and   allowed  by  the 

court 106 

claim  against  executor  to  be  includ- 
ed even  if  discharged  by  the  will  110 

penalty  for  not  returning 112 

subsequently  discovered  property  to 


SBCTXOK. 

be  inventoried 113 

how  same  may  be  enforced 113 

partnership  property 198 

what  value  chargeable  to  executor 

or  administrator 216.  217,  218 

profit  or  loss  on 217,  218 

by  public  administrator 305 

by  guardian 354,  380 

may  be  taken  as  part  of  petition  for 

order  of  sale,  when 155 

further  appraisement  on  sale  of  land  167 

INVESTMENT— 
of  property  of  ward.. 356,  371,  365,  358, 

357 

ISSUES 

practice page    29 

joined  on  probate  of  will sec.    20 

certified  to  district  court,  when 20 

written  request  to  be  filed 20 

at  what  time 20 

tried  by  probate  court,  when 20 

how  made  up 20 

what  issues  may  be  certified  to  dis- 

trictcourt 20,  294 

when  they  may  be  certified 294 

manner  of  certifying 20,  294 

mode  of  trial  of  issue 20,  294 

costs  of,  determined 294 

how  returned  to  probate  court 294 

record  of 294 

JUDGE— 
who  is  probate  judge . . .  pages  21,  22,  33 

powers  of page    22 

not  to  act  in  case  where  he  is  inter- 
ested, or  witness  to  will sec.  1 03 

judge  of  an  adjoining  county  to  act  104 
how  to  present  his  claim 131  A. 

JUDGMENT— 

on  suit  pending 93 

in  district  court  on  claim  referred..  143 

against  deceased 141 

against  executor  or  administrator..  144 

against  estate 140 

for  payment  of  debts 245 

or  claim 133 

against  executor  or  administrator..  140 

against  deceased,  effect  of 141 

how  presented  as  a  claim 141 

preference  of,  on  payment  of  claims  239 

appeal  from 397 
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JUBISDJECTION— 

general pages  21,  24,  noife,  25 

of  probate  and  administration . . .  sec.    2 

in  which  county pages  34,  35 

in  case  where  judge  is  interested,  or 

next  of  kin,  etc 163, 104 

of  guardianship 336,  347,  378,  381 

for  purposes  of  partition 260 

JURISDICTIONAL  PACTS— 

in  petition  for  probate  of  will 2,  3,  6 

in  petition  for  administration 

2,  3,  52,  56,  65 

JUSTIFICATION  OP  SURETIES— 
on  bond 76, 76  A. 

See  SuRXTixs. 

KINDRED— 

See  NtxT  op  Kin. 

LEGACIES  AND  BEQUESTS- 
when  debt  of  executor  is  a  legacy, 

how  treated  by  executor 110 

bequeathed  articles  reserved 151 

real  estate  may  be  sold  to  pay  legacy  176 

liable  to  be  sold  when  exempt 180 

contribution  among  legatees 181,  413 

payment  of 247 

to  witness  to  will,  when  void.  ..412,  413 

LETTERS  OP  ADMINISTRATION— 

in  what  county  granted 2,3 

applied  for  by  petition  filed 58 

when  may  be  granted 59,64 

form  of 71 

to  be  recorded 72 

oath  to  be  taken  by  administrator. .    72 
may  be  revoked,  (see  Rxvocation). 

to  special  administrator 89 

to  be  revoked  if  a  will  be  found ...     98 
acts  previous  to  revocation,  valid.. . 

101,  301 
subsequent  issuance  of 280 

LETTERS  OP  ADMINISTRATION 
WITH  THE  WILL  ANNEXED— 

petition  for 6, 13,  43,  58 

to  be  issued  when  executor  incompe- 
tent, or  renounces,  or  fails  to 

apply,  or  qualify 42 

to  be  issued  when  executor  dies,  etc. 

45,  97 
to  be  issued  when  executor  is  under 


saonos. 
age 46 

to  be  signed  by  the  olerk  and  under 

seal  of  the  court 49 

form  of 49,51 

to  be  recorded 72 

oath  to  be  taken  by  administiator 

with,  etc 92 

may  be  revoked,  (see  Rkvocatiok). 
effect  of  revocation 101,  301 

LETTERS  TESTAMENTARY— 

in  what  county  granted 2,3 

to  whom  to  be  granted 41 

objections  to  be  made,  how,  when, 

etc 43 

to  be  signed  by  the  derk  and  under 

the  seal  of  the  court 49 

form  of 49,50 

to  be  recorded 72 

oath  to  be  taken  by  executor 72 

may  be  revoked,  (see  Rkvocatioit). 

acts  previous  to  revocation  valid 

101,  301 

petition  for 6,12,13 

when  executor  fails  to  apply  for. . .    42 
when  may  issue  without  bond 77 

LIABILITY- 

for  not  producing  ¥rill 4,  5,  6,  7 

for  estate 215  to  218 

LIEN— 

See  MoBTOAQX. 

LIFE  INSURANCE— 

See  Husband  akd  Wipi. 

LIMITATION— 

of  time  for  oont^t  of  validity  or 
probate  of  will 36 

of  action  to  recover  property  sold  by 
executor  or  administrator 190,  191 

of  action  against  executor  or  admin- 
istrator on  his  account 237 

of  action  against  guardian  to  recov- 
erestatesold 369 

of  action,  against  sureties  of  guard- 
ian  376 

vacancy  of  administration  no  part  of 
limitation 137 

of  claim  of  inheritance  by  absent 
alien 326 

of  claim  to  eeeheated  property 331 
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of  time  to  present  claim 

1^,  130, 132, 134, 135,  137 
of  lien  againrt  an  estate 136 

LOST  OE  DESTROYED  WILL— 

may  be  eatabliahed 37 

requisition  of  proof. 37,  38 

certificate  of 39 

same  of  proof  of 39 

relief  during  pendency  of  applica- 
tion   40 

MAINTENANCE— 

See  Family  op  Dkckabkd. 

HALES  PREFERBED  TO  FEKALES 

in  granting  letters  administration. ..  53 
in  certain  matters  on  partition.. 266,  267 
age  of  minority  of  each 407 

MARRIAGE— 

of  female,  revokes  letters 44,  56 

noil  or  dissolved,  issae  legitimate. ..  316 
of  mother,  revokes  guardianship. ..  340 
of  minor,  terminates  guardianship. . 

342,  373 
of  female,  if  lawful  and  by  proper 
consent,  renders  her  of  All!  age  407 
See  Husband  and  Win. 

contract,  by  minor 438 

contract,  cannot  alter  descent 439 

of  female,  revokes  will 420 

after  birth  of  child 316 

MARRIED  WOMAN— 
See  Woman. 

See  Husband  and  Wipi. 
See  Malis  and  Fimalxs. 


MINOR— 

and  absent  heirs,  represented  on  pro* 
bate 18,  295 

and  devisees,  etc.,  represented  on 
contest  of  probate 32 

entitled  to  allowance,  (see  Family 
OP  Dxckasxd). 

to  be  represented  on  application  for 
sale  of  real  estate 159 

also  on  settlement  of  account 235 

limitation  of  certain  suits  by 

36, 191,  237,  369,  376 

if  luuned  executor,  what  course  pur- 
sued     46 

when  becomes  of  age 407 

P 
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mairiage  contract  by 438 

inherits  life  insoianee  on  death  of 

mother 441 

redemption  from  tax  sale  by 434 

portion  of  property  of,  exempt  from 

taxation 432 

See  Ouabdians. 
See  Apprxkticks. 

MINUTES  OF  THE  COURT— 
proof  of  posting  notices  to  be  enter> 

ed 63 

certain  orders  as  to  sureties,  etc,  to 

be  made  in 87 

appointment  of  special  administrator 

to  be  entered  in 89 

all  orders  of  court  to  be  entered...  287 
certain  other  orders  to  be  entered..  287 
to  be  signed  by  judge  at  close  of 

term 287 

transcript  thereof  evidence  in  cer- 

taincases 102 

MORTGAGE— 

to  be  included  in  inventory 107 

how  presented  as  a  claim 133 

proceeds  of  mortgaged  land  if  sold 

to  be  applied  to  mortgage 186 

when  a  preferred  debt. 239 

how  far  such  preference  extends...  240 
security  taken  on  sales  of  real  estate 

168,  385 


.346,  351 


NEXT  FRIEND— 
or  guardian  ad  litem. 
See  Attorney. 


NEXT  OF  KIN—  • 

when  entitled  to  letters 52, 97 

how  computed 318 

inheritance  by 315 

NOTICE— 

of  time  of  proving  will 13 

when  to  be  published 13,  287 

when  to  be  posted 13 

of  proving  lost  will 37 

of  foreign  probate 28 

on  contest  of  probate,  etc 31 

of  application  for  letters  administra- 
tion     60 

to  creditors,  to  be  published 

126, 128, 146,  246 
of  application  for  sale  of  personal 
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property 150 

of  sale  of  penonal  property 153 

of  Implication  of  sale  for  real  estate  157 

of  sale  of  real  estate 166 

of  postponement  of  sale 175 

to  show  cause— attachment ]  92,  198 

of  application  for  decree  to  make 

oonvejance 206 

of  settlement  of  aoooont 233 

same  to  be  posted 233 

to  administrator  or  executor,  on  com- 
plaint of  wasting,  etc 283 

how  same  may  be  served 283,  285 

of  certifying  issues 295 

of  appeal 298 

to  interested  persons  on  escheat 328 

to  insane  person  to  be  produced  be- 
fore probate  judge 347 

on  application  to  remove  property  of 

ward  from  the  State 387 

to  return  inventory 112 

NUNCUPATIVE  WILL,  410, 414  to  416 

how  made 414 

to  be  proved  within  six  months. . . .  415 
probate  not  to  be  granted  for  four- 
teen days 416 

widow,  etc.,  to  be  notified 416 

probate  may  be  contested 416 

OATH— 

of  executor  or  administrator 72 

to  account  of  special  administrator. .    94 

ofappraisers 107 

of  executor  or  administrator  to  in* 

ventory Ill 

to  claim 130,  131 

of  ooamissioners  in  partition 261 

may  be  administered  by  clerk 291 

to  report  of  public  administrator  .  .302  G 
when  pubUc  administrator  may  ad- 
minister  305  B 

to  account  of  guardian 384 

of  guardian  on  qualifying 343 

OBJECTIONS— 

to  probate  of  will 20 

on  contest  of  will  or  probate 30 

on  t^plieation  for  letters  of  adminis- 
tration     61 

to  sureties 76  A 

to  orders  of  sale 149,158,  160 

to  confirmation  of  sale 170 


sacnov. 

to  conveyance  in  certain  cases 207 

to  exhibit 226 

to  account t 234 

ORDEB  OF  ADHINISTBATION— 
who  entitled 58 

PARTITION— 

jurisdiction  for 260 

when  may  be  made 255,261,  263 

commissioners  to  be  appointed  and 

sworn 261 

warrant  to  issue  to  them 261 

where  the  estate  lies  in  difieient 

counties 262 

petition  for,  by  parlies  interested. . .  263 
notice  to  be  given,  manner  of.. 263,  270 

assignee  of  heir  entitled  to 264 

where  partition  cannot  be  made  the 

whole  to  be  assigned  to  party, 

who  shall  pay  the  rest  in  cash.  5266 

shares  to  be  distinctly  separated 265 

two  or  more  may  consent  to  take  in 

common : 265 

any  tract  not  admitting  of  partition 

may  be  assigned  to  one,  who 

shall  pay  the  rest 267 

the  oommissioners  to  award  such 

sums 267 

or  the  whole  estate  may  be  sold  and 

the  proceeds  divided 268 

division  of  property  of  the  estate 

firom  other  property 261,  269 

when  such  division  binding 269 

suit  for  such  partition  in  district  court  269 
guardian  for  minors,  etc.,  to  be  ap- 
pointed  270 

agent  to  be  appointed  for  absentees.  270 
notice  to  be  given  by  commissioners  270 

powers  of  commissioners 270 

report  of  commissioners 268,  271 

copy  to  be  recorded 296,  271 

not  necessary  unless  requested  by 

parties 272 

questions  as  to  advancements  made 

to  be  settled  by  the  court 

319  to  323,  273 

and  to  be  specified  in  the  decree 273 

agent  to  take  portion  of  absentee...  274 

such  agent  to  give  bond 275,  277 

estate  unclaimed  for  a  year  to  be 

sold  and  paid  into  the  treasury.  276 
claimant    subsequently   appearing 
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maj  draw  from  the  trearary. ..  278 
guardian  may  assent  to  and  join  in.  353 

PABTNEBSHIP— 
parties  not  entitled  to  administer. . .    52 

to  be  included  in  inventory 107 

surviving  partner  to  settle 198 

of  public  administrator,  with  inter- 
ested person  forbidden 302  D 

PAYMENT  OP  DEBTS— 

sale  of  property  for 115 

in  what  order 239 

extent  of  preference  to  mortgage...  240 

dividend 241,  243 

order  directing  payment.. .  242,  243,  247 
sach  order,  a  judgment  and  execu- 
tor or  administrator  personally 

liable 245 

contingent  or  future  debt 244 

of  all  the  debts,  etc.,  and  discharge 
of  executor  or  administrator. . .  279 

of  taxes 432  to  435 

See  DxBTs. 


PEBISHABLE  PBOPEBTY— 

sale  by  special  administrator 

sale  by  executor  or  administrator. . . 
See  Sals  op. 


92 
150 


PEBSONAL  ESTATE-- 
to  be  in  possession  of  executor  or 

administrator 114 

to  be  first  chargeable  with  debts. . .  115 
executor  or  administrator  to  take 

possession  of 194 

See  Salx  op. 

POSSESSION  OF  ESTATE— 
executor  or  administrator  entitled  to  114 
when  delivered  to  heirs  or  devisees  114 
executor  or  administrator  to  take 
possession 294 

POSTHUMOUS  CHILDBEN— 
inherit  as  if  living  at  death  of  pa- 
rents  325 

inherit,  though  omitted  in  ,will.  423,  425 

PBACTICE— 
in  district  courts  made  applicable  to 
probate  courts page    25 

PBEFEBBED  DEBTS.  123, 186, 239,  240 


ssonov. 
PBOBATE  COUBT— 

constitutional  provision page    21 

organization  of. "      21 

powers  of "      22 

jurisdiction  of. "21,24 

judge  of. "21,33 

powers  of  judge  of. "      22 

terms  of. '« 19,23 

practice  of **      29 

issues  joined  in "      29 

See  Issues. 

appeals  from **      30 

See  Appeals. 
title  of. sec.      1 

PBOBATE  JUDGE— 

powers  of page    22 

title  of sec.      1 

See  Judos. 

PBOBATE  OP  WILL— 

petition  for 6,8,9,12 

place  of. 2,3 

time  for 13 

notice  of,  by  publication 13 

notice  of,  by  posting 13 

citation  and  subpcsnas 14, 15, 16 

continuance  of  hearing 17 

proof  of  notice  of 17 

proof  of  citation  served 17 

when  testimony  taken 17 

contest  of 18, 19,  20,  21,  30  to  36 

attorney  for  minor  and  absent  heirs.    18 

who  may  contest 18 

one  witness  sufficient,  when  will  not 

contested 19 

what  must  be  proved 19,  21,  22, 24 

grounds  of  contest  to  be  filed   in 

writing 20 

iasaee  of  iauci  to  be  certified  to  dis- 

trict  court 20 

issues,  by  consent  may  be  tried  by 

probate  court 20 

issues,  how  joined 20 

issues,  how  niade  up  and  tried 20 

issues,  verdict  thereon 20 

issues,  finding  of  jury  to  be  certified 
to  probate  court  for  ils  action 

thereon 20,294 

when  all  the  witnesses  must  be  pro- 
duced     21 

when  all  the  witnesses  are  absent . .    S3 
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proof  of  handwriting 22 

proof  of  eamtj  of  teatotor 22 

testimon  J  to  be  in  writing  and  signed    23 

effect  of  same  as  evidence 23 

certificate  of  proof 24 

will  and  certificate  of  proof  to  be 

recorded 25 

effect  of  record  as  evidence 26 

revocation  of 33 

contest  of. 30 

proceedings  on 30  to  36 

by  record   fh>m  another   State  or 

conntrj 27,  430 

time  for  hearing 28 

notice  to  be  given 28 

reqnisites  of  foreign  record 27  to  29 

force  and  effect  of 26,  29,  36,  39 

to  be  admitted  and  recorded 29 

effect  of  revocation  of 34 

when  conclusive 36 

See  Nuncupative  Will. 


PEOOF  BY  AFFIDAVIT— 
publishing  or  posting  notice. . 
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PUBUC  ADMINISTRATOR— 

when  entitled  to  letters  administra- 
tion      52 

when  to  take  charge  by  order  of  court    88 

to  be  elected 302  A 

term  of  office 303  A 

bond  of .,302  B 

duties  and  compensation 302  C,  314 

not  to  be  interested  in  expenditures 

made  on  account  of  the  estate.302  D 
nor  to  have  a  partner  so  interested.  308  D 

to  make  affidavit  of  same 302  D 

to  make  retoni  every  six  months.. 302  E 

to  publish  such  return 3Q2E 

to  pay  over  on  dose  of  estate 302  £ 

to  settle  monthly  with  county  clerk  .302  F 

by  Aill  statement  under  oath 302  O 

penalty  for  neglect  of  same 302  H 

punishment  of  misdemeanor 303 

entitled  to  notice  of  death  of  stranger  304 
to  make  inventory  and  to  administer  305 
to  deliver  papers  and  property  to 
any    other    administrator    ap- 
pointed  306 

civil  officers  to  inform  him  of  prop- 
erty liable  to  injury  and  waste.  307 
to  bring  all  suits  necessary 308 


SBcnos. 

may  have  citation  to  answer  against 
person  having  property  of  estate  309 

such  person  compelled  to  answer  in- 
terrogatories by  attachment 310 

may  be  ordered  to  account  to  heirs, 
etc 311 

to  render  yeariy  list  to  auditor 312 

fees  and  compensation  oL... .314, 302  C 

REAL  ESTATE— 
rents  and  profits  go  to  executor  or 

administrator 114 

possession  of  to  be  in  executor  or 

administrator 114 

may  be  sold  for  payment  of  debts, 

etc 115 

title  deeds  to,  may  be  traced  in  bands 

of  third  parties 117 

executor  or  administrator  to  take 

possession  of. 194 

when  heirs  or  devisees  in  possession 

of. 194 

where  seizin  is  obtained  after  death 

of  testator  or  intestate. 204 

See  Salks  op. 

RECORDING— 

by  clerk 25,72,133,  354 

order  of  sale  of  real  estate  and  order 

of  confirmation  of  same.171, 172, 296 
certified  copy  of  decree  for  uonvey- 

anoe  in  proper  couiity ....209 

effect  of  such  recording 212,  213 

report  of  commissioners  on  partition  271 
order  affiMting  title  to  real  estate. . .  296 


REDEMPTION— 
of  property  sold  for  taxes. 


434 


REFERENCE— 

ofadaim 142,  143 

of  aoeoonts. ^..  236 

compensation  of  referees  and  attor- 
neys  236,  295 

of  supplementary  final  accounts.'. . .  258 

to  settle  interrogatories 293 

to  take  proo&,  etc 295 

REMOVAL— 
of  executors  and  adminiBtrators.281  to  286 
of  guardian 372 

See  Administrator. 

See  Executor. 
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See  OUARDIAN. 

See  BxvocATiON. 
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RENTS  AND  PBOPITS— 
exeoator  or  administrator  to  coOect.  114 

bond  for 73  to  76 

oharged  in  the  accomit 216 

BENUNCIATION— 

of  executorship 6, 42 

of  compensation  hj  axeeotor. 219 

KEPAIB— 
of  hooseB,  boildingi  and  fences. ....  114 

RESIDENCE— 

of  deceased 2,  3 

of  minor 336,  ^8 

RESIGNATION— 

of  execator  or  administrator 100 

most  first  settle  accoonts  and  de- 

liver  np  property 100 

or  letters  may  be  revoked 100 

a  general  or  special  administrator 

appointed 100 

sureties  liable  on .100 

of  guardian 372 

REQUISITES— 
of  petition  for  probate  and  letters 

testamentary 6 

of  an  executor 42 

of  an  administrator 52  to  57 

of  petition  for  administration 58,  65 

of  notice  of  application  for  adminis- 
tration.     61 

of  bond.  ..73  to  76,  344,  343  A,  366, 

374  to  376,  380 
of  jostification  of  sureties 76 

REVENUE  ACT— 

taxation  of  property  of  widows  and 
orphans 432 

listing  of  undivided  property  of  de- 
ceased persons 433 

redemption  by  minors  of  lands  sold 
fortaxes 434 

court  to  direct  payment  of  taxes  doe 
by  estate 435 

no  distribution  until  taxes  are  paid.  435 


REVOCATION— 
of  probate 


33 
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proceedings  on »30  to36 

effect  of,  upon  former  proceedings..    34 
of  letters  of  administration  on  peti- 
tion of  one  better  entitled.  ..67  to  70 
of  letters  on  failing  to  give  new 

sureties 81,83,86 

of  letters  of  one  of  several 96 

of  letters  of  all 97 

of  letters  on  failing  to  account  after 

resignation 100 

of  letters  of  administration  on  a  will 

being  discovered  and  probated.98, 99 
effect  of  revocation  of  letters.  ..101,  301 
of  letters,  for  not  returning  inven- 
tory  112,  113 

of  letters,  for  not  publishing  notice 

to  creditors 146 

of  letters,  for  not  returning  account 

of  sales  on  oath 192 

of  letters,  for  waste,  embesxlement, 

eto 226,  283 

of  letters,  for  not  rendering  exhibit.  227 
account  may  be  compelled  after  re- 
vocation  229 

of  letters  for  not  rendering  accomit.  230 

for  embezzlement  or  waste,  eto 

281to286 

removal  of  guardian 372 

will,  mode  and  effect  of. 417,  418 

will,  by  subsequent  marriage 419 

will  of  woman  by  subseqaent  mar- 
riage  420 

will  not  affected  by  certain  cove- 
nants, charges,  in<!umbrances, 
eto 421,  422 

SALE  OF  PERSONAL  ESTATE— 

when  order  of  court  necessary 

148, 150,  178 

petition  for  order  of  sale 149,  150 

must  give  notice 150 

may  apply  either  in  vacation  or  term  150 

order  of  sale 151 

what  articles  first  sold 151 

notice  of  sale  to  be  given 152 

manner  of,  plan  of. 152 

how  notice  of  sale  to  be  given 153 

when  personal  estate  insufficient  real 

estate  to  be  sold ...154,  164 

private  sale  by  leave  of  court 152 

when  directed  by  the  will  to  be  ac- 
cording thereto 176  to  179 
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when  legacies  sabject  to  debta 180 

oontribution  among  legatees 181 

SALE  OF  PERISHABLE  PBOP- 
ERTY— 

bj  special  administrator 92 

order  of  conit  necessary 148 

petition  for  order  of  sale 149,  150 

SALE  OF  REAL  ESTATE— 

when  may  be  made 154 

bond  to  be  given  by  executor  or  ad- 
ministrator   73  to  76 

order  of  probate  court  when  neces- 
sary  148,  178 

petition  for  order 149,  155 

contents  of  petition 155 

jadge  may  make  order  for  persons 
interested  to  appear  and  show 

cause  against  application 156 

snch  order  how  served  and  how 

published 157,159,  164 

when  service  may  be  dispensed  with  157 

hearing  of  application 158  to  163 

proofs  and  objections  of  opponent.. 

149,  158 
guardian  to  be  appointed  for  minors  159 

witnesses,  testimony,  etc 160 

court  may  authorize  sale 161 

court  shall  make  order  of  sale 163 

order,  what  to  specify 163 

land  not  devised  to  be  first  sold 163 

may  be  for  a  public  or  private  sale.  163 
this  application  may  be  made  by 

others 163,  164 

authority  of  executor  or  administra- 

tortosell 165 

certified  copy  to  be  given 165,  296 

notice  of  sale  by  posting  and  by  pub- 
lication  166 

place  and  time  of  such  sale 167 

when  a  further  appraisement  is  nec- 
essary before  sale 167 

security,  when  credit  is  given 168 

return  to  be  made 169,  170 

a  resale  may  be  ordered 169,  171 

on  return  objections  may  be  made..  170 
proof  of  notice  of  sale  to  be  given . .  173 

order  confirming  sale 171,  173 

certified  copy  order  of  sale  and  order 
ot  confirmation  to  be  recorded. . 

171,  296 
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conveyance  to  purchasers 172 

form  and  effect  of 172 

notice  of  sale  to  be  proved  before 

order 173 

executor  or  administrator  may  post- 
pone the  sale  for  three  months    174 
how  notice  of  postponement  may  be 

given 175 

sale  of  real  estate  to  pay  a  legacy. .  176 
sale  of  estate  ^pointed  by  the  will. 

177,  178 
order  of  oourt  not  necessary  when 

sale  is  directed  by  the  wiU 178 

manner  of  sale  order  by  will 178 

if  provision  by  the  will  be  insufilcient  179 
estate  devised,  when  subject  to  debts  180 
oontribution  among  devisees,  etc...  181 
interest  in  contract  for  land  may  be 

sold 182 

purchaser  to  give  bond  of  indemnity  183 

condition  of  such  bond 418 

contract  to  be  assigned  to  purchaser  185 
proceeds  of  mortgaged  land,  how 

applied 186 

expenses  of  sale  first  paid 187 

misconduct  or  neglect  in  sale 188 

fraudulent  sale 189 

action  to  be  commenced  within  three 

yean 190 

minors  and  others  have  three  years 

after  removal  of  disability 19J 

account  of  sales  under  oath 193 

attachment  for  neglecting. 192 

executor  or  administrator  forbidden 

to  buy  the  estate 193 

sale  for  purposes  of  partition. 270 

sale  by  guardian 355  to  368 

See  Guardian. 

SANITT— 

of  testator 22,24 

of  witness  to  will 21 

SAN  FRANCISCO— 

terms  of  court  in page    23 

general  probate  day **      23 

SEAL  OF  COURT— 

certificate  of  proof  to  have 24,  39 

letters  testamentary 49,  50 

letters  of  administration  with  will 

annexed 49, 51 

letters  of  administration 71, 89 
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gives  aathority  to  take  joatification    76 

certificate  to  be  given  nnder 1|8 

what  writs  and  processes  to  have..  292 

SECURITY— 
See  Bond. 
See  SoRXTixs. 

SERVANT— See  Apprsntick. 

SETTLEMENT  OF  ACCOUNT— 
See  Account. 

SPECIAL  ADMINISTRATOR— 

who  maj  appoint 88 

who  and  when  appointed 

88,  89,  91,  95,  100,  282 

.    how  appointed 89,  90,  91 

bond  of. 73,76,91,  282 

letters  and  form  thereof 88,  89 

who  entiUed ^ 90 

duties  and  liability  of. .  .^.  88,  92,  93,  94 

when  his  office  to  cease 93 

to  render  accoant  onder  oath 94 

when  may  resign 100 

may  sell  property 92,  150 

SPECIAL  TERM— 

for  probate  of  will 12 

for  granting  administration 69 

for  revoking  administration  in  favor 
of  another 68 

STRANGER— 
death  of,  to  be  reported  to  public  ad< 

ministrator 304 

penalty  for  neglecting  same 304 

SUBSEQUENT  ADMINISTRATION— 

126,  280,  301 

SUBSEQUENTLY  DISCOVERED 
ESTATE 280,  113,  126 

petition  for  order  of  sale  to  set  forth  155 

inheritance  of. 437 

disposition  of  by  will 437 

SUBPCENA— 

iasued  on  proof  of  will 16 

iasaed  by  clerk 291 

SURETIES- 

jostification  of. 76,76  A. 

of  executor  and  administrator..  ..73, 76 


sacTiov- 

on  sale  of  real  estate 73,  76,  366 

when  new  ones  required 78 

denring  to  be  released 84  to  87 

proceedings  on  application.. 78  to  81,  87 
renewed  by  order  of  probate  judge  83 
when  surety  may  be  discharged.. 84,  85 

of  special  administrator 91 

when  liable  on  out-going  of  execu- 
tor and  administrator 100,  279 

limitation  of  action  again8t..237,  376,  369 
of  guardian  discharged  from  liability  374 
liable  for  neglect  to  return  inven- 
tory   112 

See  Bond. 

SUMMARY  ADMINISTRATION— 
when  estate  does  not  exceed  $1,000  126 

distribution  in  six  months 126 

notice  to  creditors  four  months 126 

SUPPORT  OP  FAMILY— 
See  Family  op  Dkckasxd. 

SUSPENSION— 
of  power  of  executor  or  administra- 
tor for  wasting,  embezzling,  etc. 

82,  281  to  286 

TAXES— 
exemption  in  favor  of  widows  and 

orphans 432 

listing  undivided  property 433 

redemption*  by  minors 434 

payment  of,  to  be  ordered  by  the 

court 435 

to  be  paid  before  distribution 435 

TERMS  OP  COURT— 

for  San  Francisco page    23 

for  all  the  counties page    17 

TESTIMONY— 

in  proof  of  will,  when  heard 17 

witnesses 19,  21 

when  witnesses  absent 22 

to  be  in  writing  and  signed    23 

certificate  of. 25 

to  be  recorded 25 

lost  or  destroyed 38 

of  applicant,  for  administration.. 65,  301 
may  be  taken  by  oonmiiBaion 293 
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TIMB-  •""•"• 

for  filing  w31  in  court 4,5 

to  file  rennnciation  by  executor. ...      6 

for  notice  of  probate 13 

to  contest  probate 30 

to  reqneat  jary  trial 520 

for  notice  of  adminifltration....'....    GO 

TBEASUBER^ 
to  pay  certain  numeyB  of  eatatee  to 

claimant 2r8,  331 

to  place  certain  moneys  to  credit  of 

the  school  fiind 326 

See  EscHKATXD  Estates. 

TRIAL  BY  JUBY— 

issaes  oertiJied  to  district  ooort  for 

SO,  294 

UNCLAIMED  ESTATE— 
to  be  put  into  hands  of  an  agent  for 

one  year 276 

to  be  sold  and  paid  into  the  treasury  276 
to  be  paid  to  claimant  when  he  ap- 
pears  278 

of  foreigner,  to  be  sold 326 

WASTE— 
letters  may  be  suspended  or  revoked 

tor 82,  226,283 

actions  for 1%^  197 

guardian  may  be  removed  for 372 

notice  of,  to  be  given  to  public  ad- 
ministrator   307 

special  administrator  preserve  from    92 
See  Embxzzlemknt. 


WIDOW— 

entitled  to  support 

See  Family  o^  Dxckaskd. 


WILL  ANNEXED— 

See  Adxihistrator  with  the 
Will  Annexed. 

WILL- 

in  what  county  to  be  proved 2, 3 

to  whom  to  be  delivered 4,  5 

to  be  acted  on  within  thirty  days.  ..4,  5 

liability  for  not  producing 7 

petition  for  probate  of. 6,  8,  9, 12, 13 

petition  for  production  of. 8,  9 

by  any  interested  person 9 

order  requiring  production  of. ... .10, 12 


SBOnON. 

parf^  charged  may  be  cited 11 

pen^ty  for  not  producing 7, 11 

time  to  be  appointed  for  proving. . .    13 
notice  of  such  time  to  be  published. 

13,287 
when  such  notice  may  be  posted. . .     13 
when  witnesses  of,  to  be  subpoenaed    16 
when  heirs,  etc.,  to  be  cited  on  pro- 
bate....!.      15 

proceedings  on  probate  of 17  to  26 

See  Probate  op  Will.  * 

contest  of. 18  to  21,  30  to  36 

to  be  recorded 24,  25,  page  205  note 

allowed  in  another  State  or  county, 

bow  allowed  in  this  State,..  27  to  29 
disposition  of  common  property  by.  437 
lost  or  destroyed  will,  how,  when 
where,  etc.,  to  be  proved  and 

established 37  to  39, 40 

to  whom  letters  are  to  be  issued. ...    41 
discovered  and  admitted  to  probate 

after  administration  begun 

98,  99, 101 

proceedings  for  discovery  of. 118 

where  sale  of  real  or  personal  estate 

is  ordered  by 176  to  181 

who  may  make 408 

by  married  woman 409 

must  be  in  writing  and  attested 410 

how  probated  where  witnesses  be- 
come incompetent 411 

legacies,  etc.,  to  witnesses,  when 

void. 412 

legacies,  etc.,  to  witnesses,  when 

saved 413 

nuncupative 414  to  416 

proof  of  nuncupative 415,  416 

mode  of  revoking  will 417 

effect  of  revocation  of  a  second  will 

upon  a  previous  will 418 

when  revoked  by  subsequent  mar- 
riage  419 

of  unmarried  women  revoked  by 

marriage 4^0 

bond,  etc.,  to  convey,  devise,  etc., 

not  a  revocation  of 421 

charges  and  incumbrances  not  a  re- 

Tocationof 422 

posthumous  child,  how  affected  by..  423 
not  providing  for  children,  effect  of,  424 
children,  etc.,  omitted  in,  how  to  re- 
ceive their  shares 425 
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ucnos. 
SQch  children  precluded  by  advance- 

mente 426 

lineal  deecendanta  to  take  share  of 

deceased  deyisee 427 

effect  of  devise  of  land 428 

when  sabsequently  acquired   land 

passes  by  the  will 429 

made  in  another  county  or  State, 

when  valid : 430 

includes  codicil 431 

t 
WITNESSES- 

to  will 19, 21,  22,  23,  38, 410,  411 

rights  of,  as  to  legacies. 412,  413 

to  nuncupative  will 414  to  416 

on  application  for  letters  of  adminis- 
tration     65 

to  prove  lost  or  destroyed  will 38 

judge  not  to  act  when  he  is  witness 

to  wiU 103 

on  justification  of  sureties 76  A 

on  examination  of  party  charged 

with  embeszlement,  etc 118 

on  application  for  order  of  sale 160 


SBCTIOX. 

fon  opposing  oonfirmation  of  sale.. ..  170 
testimony  of  may  be  taken  by  com- 
mission  293 

WOMAN— 
will  of  nnmarried  woman  revoked 

by  marriage 420 

married.,.: 36,44,56,34 

limitation  of  time  to  contest  will,  etc.    36 
marrying  revokes  her  letters  testa- 
mentary     44 

marrying  revokes  her  letters  admin- 
istration      56 

when  of  full  age 407 

married,  may  be  executrix 44 

See  Malks  and  Fxmalxs. 
See  Husband  and  Wipx. 
See  Marriaox. 

WRITS  AND  PROCESS— 

how  signed  and  sealed 292 

to  enforce  production  of  will 12 

See  Citations. 
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APPENDIX  OF  FORMS. 


The  following  fonns  are  prepared  for  this  work,  and  are  adapted 
to  the  new  amendments  passed  at  the  late  session  of  the  leg^latare. 

The  marginal  numbers  refer  to  the  sections  of  the  statutes  as  ar- 
ranged in  the  first  part  of  this  volume,  upon  which  the  forms  are 
constructed. 


No.  1. 

Petition  for  probate  of  will  in  the  county  of  testator's      seetio&s  re- 

_     .J   _  ferred  to. 

residenoe. 

To  the  Hon.  the  Probate  Gourt  [or  the  Probate  Judge,  212]   of  the  city  and 

county  of  San  Francisco,  State  of  California :  ♦*♦  ^* 

Your  petitioner,  John  Clay,  of  San  Francisco,  herewith  presents  to  this  « 

court  the  last  wiU  and  testament  of  Henry  Clark,  deceased,  and  showeth  as  ^^>  ^* 
follows : 

That  said  Henry  Clark  died,  in  the  county  of  Los  Angeles  in  this  State,  on  ^2. 
or  about  the  fifth  day  of  January,  1858,  being  at  that  time  a  resident  of  the 
city  and  county  of  San  Francisco,  and  leaving  estate  therein  of  the  value  of  ^^* 
ten  thousand  dollars. 

That  said  estate  consists  mostly  of  real  estate,  to  the  value  of  about  eight  ^m. 
thousand  dollars,  and  the  same  is  aJl  the  separate  property  of  said  deceased.       ^ 

That  the  personal  estate  consists  chiefly  of  his  stock  in  trade,  and  is  worth 
about  two  thousand  dollars.    That  as  near  as  your  petitioner  can  now  ascertain,  §4 
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SeetiODflre- 
ftrre   to.  ^|^^  ^^^^^  ^.^  personal  estate  is  commoD  property.    That  at  the  time  said  will 
i406   ^^  execated,  the  said  Henry  Olark  was  of  the  age  of  eighteen  years  and  up- 
wards, was  of  sound  mind,  and  in  every  respect  competent  to  make  and  pab- 
lish  a  will  and  testament. 
^X4.      That  Mary  W.,  the  wife,  aged  about  thirty  years,  and  Alexander  C,  the 
^  fitther  of  the  deceased,  aged  about  sixty-three  years,  residents  of  this  county, 
are  the  only  heirs  at  law  of  said  deceased. 

That  John  Black  and  Susan  Black,  minors,  residing  in  the  county  of  Sacra- 
mento, and  the  said  wife  and  father  of  said  deceased  and  your  petitioner,  are  the 
devisees  under  said  will. 
That  your  petitioner  and  Richard  Ross  are  named  therein  as  executors,  and 
'  the  sud  Richard  Ross,  intending  to  decline  said  trust,  presents  and  files  herewith 
his  renunciation  thereof. 

Wherefore  your  petitioner  prays  that  said  will  may  be  admitted  to  probate 
and  letters  testamentary  issued  to  him,  and  that  this  Hon.  Court  would  for  that 
'  purpose  appoint  a  day  and  order  notice  of  the  same  to  be  given  by  publication, 
03  and  that  citations  may  be  issued  to  the  heirs  residing  in  this  county,  and  that  all 
U4.  other  necessary  and  proper  orders  may  be  made  in  the  premises. 
And  your  petitioner  will  ever  pray,  etc. 
April  10th,  1861.  John  Clat. 


No.  2. 


Petition  for  the  probate  of  a  will  in  the  county  in  which 

deceafled  may  have  died,  leaving  estate  therein  and 

not  being  a  resident  of  this  State.    (42, 13. 6.) 


♦ft,M. 


To  the  Hon.  the  Probate  Court  [or  the  Probate  Judge,  {15]   of  the  county  of 
Sacramento,  State  of  California : 


The  petition  of  Albert  Bull,  of  the  city  of  Sacramento,  respectfully  showeth — 
^  '      That  John  Porter  died  in  this  county  on  the  first  day  of  Februaiy  List,  leav- 
*7S-  Jog  estate  therein  to  the  value  of  twelve  thousand  dollais  or  thereabouts. 
(Here  state  the  character  of  the  property.) 

That  said  deceased  was  at  the  time  of  his  death  a  resident  of  the  State  of 
Kentucky,  at  which  place  all  the  heirs  of  deceased  reside,  as  your  petitioner  is 
informed  and  believes. 
i6.      That  your  petitioner  does  not  know  the  names  and  ages  of  said  hehrs. 

That  said  deceased  left  a  will  wherein  your  petitioner  and  Peter  Thomas  and 
*^*  James  Rose  are  named  as  executors,  which  is  herewith  presented  and  filed  in 
this  court  as  the  last  will  and  testament  of  said  John  Porter  deceased.  . 
»4i06.     That  said  John  Porter  was  of  lawful  age  and  sound  mind  at  the  time  of  the 
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execntioD  thereof,  and  in  every  respect  competent  to  devise  and  beqneath  his  *"^  ^®- 
estate.  ♦*• 

Wherefore  your  petitioner  prays  that  the  said  will  may  be  admitted  to  pro- 
bate, and  that  letters  testamentary  thereon  may  be  issued  after  proper  hearing 
and  proof,  and  for  that  purpose  that  a  day  may  be  appointed  and  due  notice  be  ^ 
given  by  publication,  and  that  citations  issue  to  said  executors  [insert  names  of  _ 
those  executors  residing  in  the  county]  and  that  all  other  orders  be  made  and 
proceedings  be  had  in  the  premises  according  to  law. 

Dated,  Sacramento,  February  5th,  1858.  Albebt  Bull. 


No-  3. 

Petition  for  probate  of  will  in  the  oounty  in  which  any  estate 

may  be,  deceased  haying  died  out  of  the  State  and  not 

being  a  resident  thereof  at  the  time  of  his  death. 

(^2, 18. 6.) 

To  the  Probate  Court  [or  the  Probate  Judge,  {  12]  of  El  Dorado,  State  of 
California : 

The  petition  of  Abel  Williams  respec^nlly  shows  to  this  Courts 

That  your  petitioner  has  received  information  of  the  death  of  Andrew  Beed, 
a  resident  of  the  Territory  of  Or^on,  who  died  at  his  residence  in  the  said 
Territory  on  the  tenth  day  of  July,  1857. 

That  said  deceased  left  a  will  in  which,  as  your  petitioner  has  learned  within 
the  last  thirty  days,  he  is  named  as  one  of  the  executors,  and  which  is  herewith 
presented  and  filed  in  court 

That  at  the  time  of  the  execution  of  said  will,  said  Andrew  Beed  waa  of    _ 

4406 

lawful  age  and  sound  mind,  and  competent  in  every  respect  to  make  and  publish 
his  will. 

That  said  deceased  left  estate  in  this  county  and  in  other  oonntiea  of  this    ^ 
State,  but  no  application  for  letters  testamentary  upon  said  wUl  has  been  made 
in  any  other  county. 

That  your  petitioner  does  not  know  the  names,  ages  or  residence  of  the  hehrs 
of  the  deceased,  nor  is  he  informed  fully  as  to  the  value  and  character  of  the  i^ 
property  of  the  deceased,  further  than  tiiat  which  is  in  this  county,  which  con- 
sists of  an  interest  in  the  house  of  Jones  &  Banks,  in  the  dty  of  San  Fran- 
cisco, wool  dealers,  and  which,  as  near  as  your  petitioner  can  ascertain,  is  worth 
about  twenty  thousand  dollars. 

Wherefore  your  petitioner  would  humbly  pray  that  said  will  may  be  admit- 
ted to  probate,  and  that  letters  testamentaiy  thereon  may  be  issued  to  him,  and  §^  u. 
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for  such  parpoee  that  a  time  may  be  appointed  and  all  peraoiis  interested  be 

'  notified  and  dted  as  required  by  law,  and  that  all  other  neoeasary  ord»8  in  the 
^^'  premises  be  made  by  this  Honorfible  Court 

Dated,  &e.  Abel  Wilxjams. 


No.  4. 

Petition  for  probate  in  the  oounty  where  there  is  estate, 
deceased  dying  in  another  oountyy  and  not  being  a 
resident  of  the  State.    (^2»189  6.;    * 

To  the  Hon.  the  Probate  Conrt  [or  the  Probate  Judge,  {  12]  of  the  coanty  of 
Sonoma,  State  of  California : 

^6.      Tour  petitioner,  John  Hope,  represents  to  yonr  honor — 

That  Peter  Madge,  a  resident  of  the  State  of  Vermont,  arrived  in  the  State 

of  California  abont  six  months  ago,  being  then  poor  in  health,  and  seeking  to 

enjoy  the  milder  climate  of  the  interior  portions  of  this  State,  in  hopes  of 

recorering  his  health. 
0.      That  he  left  a  family  in  Vermont,  his  place  of  residence,  consisting  of  his 

wife,  Anna  Jane,  aged  about  twenty-two  yean,  and  two  children,  Henry  C, 

aged  about  three  years,  and  Sarah  L.«  aged  about  one  year. 
i%.      That  he  never  became  a  resident  of  this  State,  but  travelled  abont  in  the 

different  valleys,  until  about  one  month  ago,  when  he  died  in  the  county  of  Los 

Angeles. 
That  about  four  months  since,  on  a  visit  to  this  county,  he  purchased  for 
^6.  investment  some  real  estate,  being  a  certain  vineyard,  known  in  the  Sonoma 

valley  as  "  Sunshine  EnoH,"  which  is  probably  worth  abont  fifteen  thousand 

dollars,  and  which  is  the  only  property  of  said  deceased  in  this  county  of  which 

your  petitioner  has  any  knowledge. 
«4.      That  within  a  few  days  past  your  petitioner  has  received  from  Los  Angeles  a 

will  with  a  codicil  thereto,  executed  by  said  Peter  Mudge  in  his  Iif&-time,  in 

said  county  of  Los  Angeles,  in  which  your  petitioner  is  named  as  the  sole 
§6.  executor,  and  which  your  petitioner  now  presents  to  this  court,  praying  that 

the  same  may  be  admitted  to  probate,  and  that  letters  testamentary  thereon 

may  be  issued  to  him. 
Wherefore  your  petitioner  asks  that  a  day  may  be  appointed  for  that  purpose 
}I8.  by  your  Honor,  and  that  orders  of  publication  and  notice  in  due  form  of  law, 

and  all  other  orders  necessary,  may  be  issued,  and  that  all  proceedings  may  be 
^     had  that  are  necessary  and  requisite  in  the  premises. 
And  your  petitioner  will  ever  pray,  &c 
Santa  Bosa,  May  3d,  1861.  John  Hope. 
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No.  5. 

Benunoiation  of  tmst  by  the  ezeoutor  named  in  the  will. 

(§6.) 

Ik  thb  Mattee  of  thi  Estatb  |  p^^^^^^  ^^^^ 

Hekrt  OlaS,  Deceased.      )     -City  and  Coimly  of  San  Francigco.         ,«. 

To  the  Hon.  the  Probate  Conrt  of  the  city  and  connty  of  San  Francisco : 

The  nndersigned,  Richard  Bobs,  one  of  the  ezecators  named  in  the  wiU  and 
testament  of  Henry  Clark,  deceased,  respectfully  shows  to  this  court  that  it  is 
his  intention  to  decline  the  said  tmst  as  such  executor,  and  he  therefore 
renounces  all  daim  or  right  thereto,  and  hereby  declines  said  trust,  relinquish- 
ing the  same  to  and  in  favor  of  John  Clay,  who  is  also  named  therein  as  execu- 
tor, and  waives  all  further  citation  or  notice. 

April  10th,  1861.  Bichabd  Boss. 


BaotfoBtra- 
ftrred  to. 


No.  6. 

AppUoatton  to  extend  time  to  file  renuioiation.    (46.) 

Ik  th>  Matoe  of  the  Ewatb  |  j^  ^^^  j^^^^  Court  . 

CHABLB8  Ha^t.  Dkcbabed.    )  Of  the  county  of  Alameda. 

The  petition  of  George  Crooks,  respectfully  shows  to  this  Hon.  Court — 

That  in  the  will  of  Charles  Handy,  deceased,  filed  in  this  court  on  the  third 
day  of  April,  1861,  your  petitioner  is  named  as  one  of  the  executors. 

That  your  petitioner  is  a  member  of  the  regiment  of  volunteers  now  forming 
in  this  county  for  service  in  the  cause  of  sustaining  our  Federal  €k>vemment, 
should  aid  from  this  State  be  required. 

That  your  petitioner  is  at  present  unable  to  ascertain  whether  he  shall  be 
required  to  leave  the  State  of  California  on  such  service ;  but  he  believes  that  ^' 
he  can  ascertain  the  same  within  ten  day& 

That  if  your  petitioner  does  not  leave  the  State,  it  is  his  desire  and  expecta- 
tion to  serve  as  such  executor. 

That  the  estate  of  said  deceased  consists  almost  entirely  of  real  estate,  and 
no  injury  can  occur  to  the  same,  if  the  probate  of  said  will  be  postponed  for  a 
brief  period. 

Wherefore  your  petitioner  prays  that  the  time  for  filing  his  renunciation  or  ^^ 
applying  for  letters  testamentary  be  extended  for  ten  days. 

San  Leandro,  April  17th,  1861.  Geoboe  Ceooks. 
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*'^  *••  County  of  Alameda :  ss. 

George  CrookSi  the  above  petitioner,  being  duly  sworn,  says  that  the  matters 
set  forth  in  the  foregoing  petition  are  troe. 

Gbobge  Cboosb. 
Sworn  before  me,  April  17th,  1861. 

Hbnbt  Gilss,  Justice  of  the  Peace 

of Township,  County  of  Alameda. 


No.  7. 

Order  extending  time  to  file  renonoiation.    (§6.) 
Ik  the  Matter^of  the  BstateI  p^^^^  ^^ 

Chables  Hahdt,  Deceased.    )  County  of  Alameda. 

On  reading  and  filing  the  petition  of  George  Crooks,  it  is  ordered  that  he 
have  ten  days  further  time  in  which  to  file  his  renunciation  or  apply  for  letters 
testamentary  upon  the  estate  of  Charles  Handy,  deceased. 

April  17th,  1861.  John  A.  Lent,  Probate  Judge. 


•'t  . 


No.  8. 

Petition  for  production  of  will  and  probate  where  the  will  is 

in  possession  of  a  third  party.    (§8.) 

To  the  Honorable  the  Probate  Court  [or  the  Probate  Judge,  {12]  of  the 
county  of  Monterey,  State  of  California : 

The  petition  of  Catharine  Hall,  of  the  county  of  Monterey,  respectftilly 
showeth — 

That  Joseph  Hall,  late  a  rssident  of  this  county,  departed  this  life  on  or 
'  about  the  fifteenth  day  of  January,  1858,  leaving  large  and  valuable  estate  in 
this  and  other  counties  of  the  State  of  California. 

[Here  describe  the  character  and  probable  value  of  the  estate,  and  the  names, 
ages  and  residence  of  the  heirs  of  the  deceased,  {6.] 

That  said  deceased  left  a  will  in  the  hands  of  one  William  Hall,  a  brother  of 
^^'  deceased,  which  is  still  in  the  possession  of  said  William  Hall,  as  is  shown  by 
the  affidavit  of  Henry  Cole  annexed  thereto,  and  has  never  been  presented  for 
probate. 
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That  your  petitioner  is  the  widow  of  said  deceased,  and  a  devisee  under  the 
said  will,  and  she  therefore  prajs  that  the  same  may  be  produced  and  admitted  ^^' 
to  probate,  and  that  letters  testamentary  be  issued  to  the  proper  parties,  and  for  $9. 
that  purpose  that  the  order  of  this  court  may  be  issued  and  served  upon  the  $10. 
sud  William  Hall  requiring  him  to  produce  the  said  will  at  such  time  and 
place  as  may  be  named  by  this  court,  and  that  all  other  necessary  and  proper 
orders  be  issued. 
January  4th,  1858.  Catharine  Hall. 


No.  9. 

Order  of  pnblioatioii  of  time  appointed  for  probate  of  will, 

fto. 

In  THE  MXT«R  or  TH>  "BWATE  1  j„  p^^^^  Ooart, 

Hk«t  Clark.  DBCKAiiB).      j     Oily  and  County  of  San  Francisco. 

On  reading  and  filing  the  petition  of  John  Clay,  praying  for  admission  to  ^^3 
probate  of  a  document  filed  in  this  court,  purporting  to  be  the  last  will  and 
testament  of  Henry  Clark,  deceased,  and  the  issuance  of  letters  testamentary 
thereon  to  the  said  petitioner. 

It  is  hereby  ordered,  that  Monday,  the  twenty-second  day  of  April,  A.  D.  .^ 
1861,  at  eleven  o'clock  A.  M.,  of  said  day,  be  appointed  for  hearing  said  appli- 
cation ;  and  that  notice  be  given  thereof  by  the  derk  of  this  court,  and  direct-  §282. 
ing  that  all  persons  interested  in  said  estate  be  and  appear  at  that  time  in  the 
court  room  of  this  court,  at  the  city  hall,  in  the  city  and  county  of  San  Fran- 
cisco, to  show  cause,  if  any  they  have,  why  said  document  should  not  be 
admitted  to  probate  as  the  last  will  and  testament  of  said  deceased,  and  why 
letters  testamentary  should  not  be  issued  thereon  to  said  John  Clay,  by  publica- 
tion of  such  notice  for  at  least  ten  days  previously  to  said  twenty-second  day  of  .  « 
April,  1861,  in  the  San  Francisco  Herald,  a  newspaper  printed  and  publi^ed 
in  the  city  and  county  of  San  Francisco,  [or,  where  there  is  no  neicspaper 
printed  in  the  county,  by  posting  notices  in  writing  in  three  public  places  in 
this  county] . 

It  is  further  ordered,  that  subpoenas  issue  to  the  subscribing  witnesses  to  said  fl6. 
will,  and  that  citations  be  issued  and  served  upon  Mary  W.  Clark  and  Alexan-  §14. 
der  C.  Clark,  heirs  of  the  testator  residing  in  this  city  and  county  to  appear 
and  contest  the  probate  of  said  will  at  the  time  appointed  as  aforesaid,  [and — 
where  necessary,  {15  —  that  citations  issue  to  the  executors  or  coexecutors  (388. 
named  in  said  will]. 

Dated,  San  Francisco,  April  10th,  1861. 

Let  the  above  order  be  entered.  M.  C.  Blakb, 

County  Judge,  and  ex  officio  Judge  of  the  Probate  Court. 


SeetionaM 
ftmd  to 
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No.  10. 

Order  of  publioatton  by  judge  out  of  term  time.   (^12, 18.) 
Ik  thb  Mattkb  of  thi  Ewatb  |  p^,^  ^^ 

Chahles  HoI»,  Dmeash,.     f     County  of  Santa  Ckr.. 

Application  haying  been  made  to  me  by  John  Stone,  for  the  probate  of  tbe 
will  of  Charles  Horn,  deceased,  and  for  the  isBoance  of  letters  testamentary 
thereon  to  him  as  the  ezecator,  and  said  will  and  the  petition  of  said  John  Stone 

^  being  filed  with  the  clerk  of  the  above  entitled  conrt,  It  is  hereby  ordered  that 

Monday,  the day  of ,  1861,  at  ten  o'clock,  A.  M.  of  that  day,  be 

appointed  a  special  term  of  this  coart  for  hearing  said  application ;  and  it  is 

^302.  forther  ordered  that  notice  be  given  thereof  by  the  clerk  of  this  conrt,  and 
directing  that  all  persons  interested,  &c.    [Proceed  aiid  conclude  as  in  preceding 

♦»7.  fomit  according  to  the  circumstances  of  the  case,] 

Dated,  Ac.  Johk  H.  Moobb,  Probate  Judge. 


♦u 


No,  11. 

Notioe  of  publication  of  time  for  proving  will.    (^13.) 


In  the  Matter  of  ths  Estate  )  p^^^^  ^^^ 

Henby  ClaL,  Decea8«>.      )        ^'^  *™^  ^^'^"^y  ^^  S^°  ^"^°^"- 
fS92.  rpjjg  People  of  the  State  of  California  send  greeting : 

♦^-  In  pursuance  of  an  order  of  this  court,  [or  of  the  Probate  Judge  of  this 
county,  212, 13]  duly  made  and  entered  on  the  tenth  day  of  April,  1861,  notice 
is  hereby  given  that  Monday,  the  22d  day  of  April,  1861,  at  eleven  o'clock,  A 
M.,  of  said  day,  at  the  court  room  of  this  court,  at  the  City  Hall,  in  the  city 

i^'  and  county  of  San  Francisco,  has  been  appointed  for  hearing  the  application  of 
John  Clay,  praying  that  a  document  now  on  file  in  this  court,  purporting  to 
be  the  last  will  and  testament  of  Henry  Clark,  deceased,  be  admitted  to  pro- 
bate, and  that  letters  testamentary  be  issued  thereon  to  said  John  Clay,  who  is 
named  therein  as  executor ;  at  which  time  and  place  all  persons  interested  may 
^18.  appear  and  contest  the  same. 
April,  10th,  1861. 

♦^-  ."^-',  Attest: 

:     or     :  yTASHINGTOK  BaRTLETT, 

'P.?y.^.'  Clerk. 

Xf OTL—A  quMtion  bas  boen  soggeited  whetber  a  doUm  pobliab^d  or  poftod  noder  tbe  ordor  of 
tbe  Court  or  Judge,  to  aflbrd  tbe  opportunity  to  personi  tntarested  In  tbe  estate,  or  In  a  proceeding 
in  tbe  estate,  to  appear  and  defend  any  rights  or  interests  tbey  may  bare  tberein,  Is  to  be  consid> 
ered  In  the  nature  of  process,  and  should  be  styled  in  tbe  name  of  **tbe  People  of  the  State  of 
Califbmia.  *  *  (See  $292  of  the  Probate  Act  as  amended,  and  article  6,  section  18,  of  the  Constitution.) 
Heretofore,  an  such  notifications  haye  not  been  attended  with  the  fbimalltlM  of  process.  As  a 
matter  of  caution,  tbe  abore  form  Is  adopted  in  this  edition. 
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No.  12. 

Proof  of  publioation.    (fl7.) 

Ik  TBI  Matibr  of  th>  Ewah.  )  j„  ^^  p^j^^^  Court 

HmcRY  Cla^,  Decaskd.      f  ^f  the  City  and  Coanty  of  San  Pranctooo.  ^ 

City  and  County  of  San  Francisco :  ss, 

(280 

Charles  Corse,  of  said  city  and  connty,  being  duly  sworn,  says :  That  he  is  a 
clerk  in  the  office  of  the  San  Francisco  Herald,  a  newspaper  printed  and  pnb-'^j^ 
lished  in  the  city  and  connty  of  San  Francisco,  and  as  snch  has  charge  of  the, 
advertisements  published  in  said  paper.    That  the  following  notice,  to  wit, 

[Here  iruert  a  copy  of  the  notice  as  advertised^  fl^ 

has  been  published  daily  [or times  a  week,  in  accordance  with  the  order  of 

pMication]  for  two  weeks,  [or  for days]  previously  to  the  twenty-second  > 

day  of  April,  1861,  commencing  on  the day  of  April,  1861,  and  ending  *     « 

on  the  twenty-second  day  of  April,  1861.    That  said  newspaper  has  been  duly 
printed,  published  and  issued  in  said  county,  and  circulated  generally  during  ^o..;,. 
whole  period  above  mentioned. 

Chablbs  Cobsb. 
Sworn  before  me,  April  22d,  1861. 

[l.  s.]  p.  B.  CoBNWALL,  Notary  Public. 


No.  13. 

Citation  to  heirs  and  parties  interested  in  probate.    (U4.) 

m 

In  the  Mattbb^of  thb  Estate  1       ^.^  ^^  ^.^    .    ^^  g^^  Francisco, 
Henby  Clabk,  Deceased.      J  ^  ^"^^^  ^^"^ 

The  People  of  the  State  of  California, 
To  the  Sherifif  of  the  City  and  County  of  San  Francisco,  greeting :  ^^' 

By  order  of  this  court  you  are  hereby  required  to  cite  Mary  W.  Clark  and 
Alexander  C.  Clark,  [or  To  Mary  W.  Clark  and  Alexander  C.  Clark,  greeting : 
By  order  of  this  court  you  and  each  of  you  are  hereby  cited]  to  be  and  appear 
in  our  Probate  Court  of  the  city  and  county  of  San  Francisco,  at  the  court 
room  thereof  at  the  City  Hall  in  said  city  and  county,  on  Monday,  the  22d  day 
of  April,  1861,  at  eleven  o'clock,  A.  M.,  of  that  day,  then  and  there  to  show 
cause,  if  any  you  have,  why  a  certain  instrument  in  writing  {(resented  to  the 
said  Probate  Court,  and  now  on  file  therein,  should  not  be  admitted  to  probate 
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'  88  the  last  will  and  testameDt  of  said  deceased,  and  why  letters  testameDtaiy 


^290.  thereon  should  not  be  issaed  to  John  day,  one  of  the  execatora  named  in 

will,  according  to  his  petition  on  file  [and  make  due  retorn  hereof]. 
f888.  Witness,  the  Honorable  M.  G.  Blake,  Jndge  of  our  Probate  Goort, 

[l.  &]        at  the  city  and  connty  of  San  Francisco,  this  twelfth  day  of 
April,  A.  D.  1861. 
Attest :  WASEdKOTON  Babtlett,  Clerk. 


No.  14. 

Proof  of  servioe  citation.    (4288.) 


In  thb  Matter  of  the  Estate  ) 


Henrt  Clabk,  Deoeased. 


City  and  Connty  of  San  Francisco :  ss. 

James  Hart,  being  duly  sworn,  says,  that  he  is  a  white  male  citizen  of  the 
^gg  United  States ;  that  he  is  over  twenty-one  years  of  age,  and  is  competent  to  be 
a  witness  on  the  hearing  of  the  application  to  admit  to  probate  the  will  of 
«28l».  Henry  Clark,  deoeased.  That  on  the  sixth  day  of  April,  1861,  he  served  the 
annexed  citation  upon  Mary  W.  Clark  and  Alexander  C.  Clark,  the  parties 
therein  named,  by  giving  to  each  of  them  personally  a  copy  thereof,  at  the  city 
and  connty  of  San  Francisco. 

James  Hart. 
Sworn  before  me,  April  8th,  1861w 

Clinton  Palmer,  Notary  Public. 

When  service  is  made  by  the  Sheriff,  his  certificate  is  indorsed  upon  the  orig- 
inal in  the  nsnal  form. 


No.  15. 

SubpcBna  to  sabsoribing  witnesaes,    (46.) 

In  the  Matter  of  the  Estate 
Henry  Barrow,  Deceased,     f     City  and  Connty  of  San  Francisco. 


^"  I  Probate  Court, 

OF  > 


The  People  of  the  State  of  California  send  greeting  to  Joseph  C  Bain  and 
Timothy  Bourne : 
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Hi  PI  gill  A— 

We  eommand  yoa  and  each  of  yon,  that,  all  and  siDgiilar,  bosiiieaB  and  ^e. 
excoBeB  being  set  aside,  yon  appear  and  attend  before  the  Hon.  M.  G.  Bkke, 
Gonnty  Jndge,  and  ex  officio  Judge  of  the  Probate  Gonrt  in  and  for  the  connty 
of  San  Francisco,  State  of  California,  at  a  term  of  said  court  to  be  held  at  the 
court  room  of  said  court,  in  the  city  hall  of  the  city  and  county  of  San  Fran- 
cisco, on  Monday,  the  second  day  of  September,  A.  D.  1861,  at  eleren  o'clock, 
A.  M.,  then  and  there  to  testify  in  the  matter  of  said  estate ;  and  for  a  failure 
to  attend  you  will  be  deemed  guilty  of  a  contempt  of  court,  and  liable  to  pay 
all  losses  and  damages  sustained  thereby  to  the  parties  aggrieved,  and  forfeit 
one  hundred  dollars  in  addition  thereto.  (Practice  Act,  {410.) 
[l.  s.]    Witness,  Hon.  M.  G.  Blakb,  Judge  of  said  Probate  Court,  at  the  §98. 

court  room  thereof,  in  the  city  and  county  of  San  Francisco,  this 

twentieth  day  of  August,  A.  D.  1861. 
Attest,  my  hand  and  the  seal  of  said  court,  the  day  and  year  last  above  writ- 
ten. Washington  Babtlett,  Glerk. 

By  Wm.  Habnet,  Deputy. 


No.  16. 

Appointment  of  attorney  for  minor  heirs  and  peraons  residing 

out  of  the  county.   (^8.) 


Ik  th.  Matter  or  thk  Ebtat.  )  j^  p^^^^  conrt. 

JoHK  Farmer.  Dbcbasbd.      f     City  and  County  of  San  PranciBco. 

Application  herein  being  made  to  admit  to  probate  the  last  will  and  testa-  ^^■ 
ment  of  said  deceased,  and  it  appearing  to  this  court  that  there  are  minors  and 
persons  residing  out  of  this  county  interested  in  said  estate,  to  wit :  Henry 
Farmer,  aged  four  years,  and  Gharles  Farmer,  aged  two  years,  and  Eliza  Far- 
mer, the  widow  of  said  deceased,  residing  in  Goshen,  Orange  county,  New 
York. 

It  is  hereby  ordered  that  W.  B.  Fleming,  Esq.,  be  and  he  is  hereby  appointed  ^ 
the  attorney  to  represent  said  minors  and  said  absent  interested  parties. 

M.  0.  Blake,  Gounty  Judge, 

Dated,  September  4th,  1861.  And  ex  officio  Probate  Judge. 

iron-8«e  Mctton  296  of  Piolwto  Aet 


8«otloiii 
ftrrad  to. 
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No-  17. 
Consent  of  attorney  for  minor  and  absent  heirs.    (^18.) 

lie  THE  Mattsr  of  ths  Estatb  )  Id  Probate  Court, 

OP  v     City  and  County  of  San  FranciBoo. 

JoHK  Farmbb,  Dbgbased.      )  September  4tb,  1861. 


I,  W.  B.  Fleming,  appointed  by  the  court  attorney  to  represent  the  minor 

heirs  of  John  Farmer,  deceased,  and  persons  interested  in  said  estate  residing 

oat  of  the  city  and  oonnty  of  San  Francisco,  appear  on  behalf  of  said  heirs 

and  others  interested  as  aforesaid,  and  consent  that  the  document  purporting  to 

be  the  last  will  and  testament  of  said  deceased  heretofore  filed,  be  allowed  and 

recorded  herein,  and  be  admitted  to  probate  in  this  court  as  the  last  will  and 

testament  of  the  deceased,  and  that  letters  testamentary  with  said  will  annexed 

be  issued  to  Egbert  Judson  and  Heniy  P.  Coon,  according  to  the  prayer  of 

their  petition. 

W.  B.  Flexino, 

Attorney  for  minor  heirs  and  penons  interested  resident  out  of  the  county  of 

San  Francisco. 


No.  18. 

Testimony  of  subscribing  witness. 

In  the  Matter  of  the  Estate  )  In  the  Probate  Court 

OP  V  of  the 

Jaxes  Hathaway,  Deceased.   )       City  and  County  of  San  Francisco. 

City  and  County  of  San  Francisco  :  ss, 

John  Cox,  of  lawful  age,  being  duly  sworn,  says  :    I  reside  in  this  city  and 
fS.  county.    I  knew  James  Hathaway  in  his  life-time.    He  was  a  resident  of  the 
city  and  county  of  San  Francisco  at  the  time  of  his  death.    He  died  on  the 
third  day  of  December,  1857.    I  was  present  at  the  time.    He  has  left  estate 
in  this  county. 
The  instrument  now  shown  to  me,  marked  as  filed  in  this  court  on  the  eleventh 
*  day  of  January,  1858,  purporting  to  be  the  last  will  and  testament  of  said 
^^'  deceased,  was  signed  by  the  said  James  Hathaway,  in  the  city  and  county  of 
§^0.  San  Francisco,  on  the  eighth  day  of  November,  1857,  the  day  it  bears  date,  in 
the  presence  of  myself  and  of  John  Hart,  who  thereupon  declared  the  same  to 
be  his  last  will  and  testament,  and  requested  us  in  attestation  thereof  to  sign 
the  same  as  witnesses.    The  said  John  Hart  and  I  then  and  there,  in  the  pres- 
ence of  each  other,  signed  the  same  as  subscribing  witnesses.    At  the  time  of 
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Beetionsre- 

ezecntiDg  said  wOl,  the  said  James  Hathaway  was  over  eighteen  years  of  age. 

I  should  think  he  was  about  forty-five  years  old.    He  waa  also  of  sound  and  ***• 

disposing  mind,  and  was  not  under  any  restraint,  undue  influence  or  fraudulent  (M. 

misrepresentations. 

John  Gox. 

The  above  testimony  being  reduced  to  writing,  was  signed  by  the  witness,  ^^ 

the  said  John  Cox,  and  was  sworn  to  by  him  in  open  court,  this  twenty-fifth 

day  of  January,  1858. 

William  Duer,  Clerk. 


No.  19. 

Testiinony  of  applioant.    (^78.) 
[Title  op  Estate  akd  Goubt.] 

City  and  County  of  San  Francisco  :  ss, 

Charles  Bain,  the  executor  named  in  the  will  of  said  James  Hathaway,  §78. 
deceased,  who  has  applied  for  the  probate  of  sud  will  and  for  letters  testament- 
ary thereon,  being  duly  sworn,  says :    I  reside  in  said  city  and  county,  and  am 
of  the  age  of  twenty-one  years  and  upwards.    I  knew  James  Hathaway  in  his  i^- 
life-time.    He  was  a  resident  of  this  county.    He  died  on  the  third  day  of 
December,  1857,  at  his  said  place  of  residence,  being  then  about  forty-five  years  ^^' 
of  age.    I  am  somewhat  informed  as  to  his  property.    He  left  real  estate  which  ^^' 
is  worth,  as  near  as  I  can  judge,  about  fifty  thousand  dollars,  which  is  produc- 
ing an  average  monthly  income  of  about  three  hundred  dollars.    There  is  also 
personal  estate  amounting  to  about  five  thousand  dollars.    All  of  his  property, 

so  far  as  I  know,  is  situated  in  this  county. 

Chables  Bain. 

The  above  testimony  of  the  said  applicant,  this  day  given  by  him  in  open 
court  under  oath,  is  reduced  to  writmg  and  signed  by  him  this  twenty-fifth  day 
of  January,  1858.  William  Dues,  Clerk. 

Wm.  B.  Sattbrlee,  Deputy. 

Otj  Subscribed  and  sworn  to  in  open  court,  this  twenty-fifth  day  of  January, 
1858.  William  B.  Satterlee,  Deputy  Clerk. 


f7& 
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No.  20. 


Certifloate  of  proof  of  will.    (424.) 


State  op  California, 


J 


fM. 


City  and  County  of  San  Fsancisoo,  J  **' 

I,  Thomas  W.  Freebn,  Coanty  Judge  of  the  city  and  cocutj  aforesaid,  and 

ex  officio  Jndge  of  the  Probate  Court  thereof,  do  hereby  certify : 

That  on  the  fourth  day  of  January,  A.  D.  1858,  the  annexed  instrument  was 

^  admitted  to  probate  as  the  last  will  and  testament  of  John  Maroellus,  deceased, 

and  from  the  proofs  taken  [or  "  from  the  f^ts  found  by  the  jury,"  |24,  as  the 

430.  case  may  be]  and  the  examinations  had  therein,  the  said  court  finds  as  follows : 

That  John  Marcellus  died  on  or  about  the  twelfth  day  of  September,  A.  D. 

1857,  [in  the  county  of  ,  State  of  ]  that  at 

«8.  the  time  of  his  death  he  was  a  resident  of  the  city  and  county  of  San  Francisco ; 

that  the  said  aonexed  will  was  duly  executed  by  the  said  decedent  in  his  life-time, 

in  the  city  and  county  aforesaid,  in  the  presence  of  J.  L.  N.  Shepard  and  Jacob 

Underhill,  the  subscribing  witnesses  thereto ;  also  that  he  acknowledged  the 

SilO.  execution  of  the  same  in  their  presence  and  declared  the  same  to  be  his  last  will 

and  testament,  and  the  said  witnesses  attested  the  same  at  his  request  in  his 

presence  and  in  the  presence  of  each  other ;  that  the  sedd  decedent  at  the  time 

$406.  of  executing  said  will,  as  aforesaid,  was  of  the  age  of  eighteen  years  and  upwards, 

was  of  sound  and  disposing  mind,  and  not  under  restraint,  undue  influence  or 

^      fraudulent  misrepresentations,  nor  in  any  respect  incompetent  to  devise  and 

bequeath  his  estate. 

In  witness  whereof,  I  have  signed  this  certificate,  and  caused  the 
[l.  s.]        same  to  be  attested  by  the  Clerk  of  this  Court,  under  the  seal 
thereof,  this  fourth  day  of  January,  A.  D.  1858. 

T.  W.  Freelon, 
County  Judge  and  ex  officio  Probate  Judge. 
Attest :  William  Dueb,  Clerk. 
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No.  21. 


Order  of  probato  of  wUl,  where  there  ia  no  contest,  and 

appointment  of  executor.   (^9.) 

Ik  tbb  Mattbb  or  the  Estatk  1  j„  p^^^^  ^^^^ 

Jahks  Mxecklww,  DwauBBD.  j       <^*y  "*'  ^^"""'ty  "'  San  Francisco. 

The  petition  of  Charles  Jadson  and  Heniy  P.  Coon,  heretofore  filed  in  the  * 
above  entitled  matter  praying  for  the  admission  to  probate  of  a  document  par- 
porting  to  be  the  last  will  and  testament  of  said  deceased,  and  to  be  appointed 
executors  of  the  said  estate,  and  that  letters  testamentary  thereon  be  granted  to 
petitioners,  this  day  r^nlarly  coming  on  to  be  heard. 

And  due  proof  being  made  to  the  satis&ction  of  the  Court  that  notice  has  ^^^' 
been  given  of  the  time  appointed  for  proving  said  will,  and  for  the  hearing  of 
said  petition,  and  that  citations  have  been  duly  issued  and  served  as  required  by  ^4. 
the  previous  order  of  this  Court,  and  it  appearing  to  the  Court  that  notice  has  ^n^. 
been  given  according  to  law  to  all  parties  interested,  and  after  examining  the 
petitioners  and  [*'  Jacob  Underhill,one  of"  {19]  the  witnesses  produced  in  behalf  i^ 
of  said  petitioners  whose  testimony  has  been  reduced  to  writing  and  filed,  from 
which  it  appears  that  said  document  is  the  last  will  and  testament  of  said  James  ^j^^ 
Marcellus,  deceased ;  that  it  was  executed  in  all  particulars  as  required  by  law, 
and  that  the  testator  was  of  sound  mind  at  the  time  of  its  execution ;  that  said  $8. 

James  Marcellus  died  on  the day  of  September,  1857,  being  a  resident  of 

the  city  and  county  of  San  Francisco  at  the  time  of  his  death,  and  leaving  real 
and  personal  estate,  the  personal  estate  being  of  the  value  of  five  thousand  dol- 
lars Or  thereabouts,  and  the  real  estate  not  producing  any  rents,  issues  or  profits ;  $78. 
and  W.  B.  Fleming,  the  attorney  appointed  by  the  Court  to  represent  the  minor 
heirs  and  persons  residing  out  of  this  county,  being  present  and  consenting,  and  ^^' 
no  objections  being  made  or  filed,  and  said  applicants  being  competent  to  serve  ^42.  ^ 
as  executors.  * 

It  is  ordered  that  the  paper  heretofore  filed,  purporting  to  be  the  last  will  and  }19.  , 
testament  of  James  Marcellus,  deceased,  be  admitted  to  probate  as  the  last  will 
and  testament  of  James  Marcellus,  deceased ;  that  Charles  Judson  and  Henry  P. 
Coon  be  and  they  are  hereby  appointed  [far  **  appointed  "  see  {{47  and  50]  exec- 
utors, and  that  letters  testamentary  thereon  issue  to  the  said  petitioners  without         , 
any  bond  being  given  for  the  faithful  execution  of  their  duties,  the  bond  required  $77.  • 
by  statute  having  been  waived  by  the  will  of  said  testator  [or  **  upon  giving  the 
bonds  required  by  law  for  the  faithful  execution  of  the  duties  of  their  trust  as  ^^• 
such  executors  in  the  sum  of  ten  thousand  dollars,  with  sufficient  sureties,  to  be 
approved  by  the  Probate  Judge,'*  or  as  the  case  may  be,  {73]  and  upon  taking      *' 
the  oath  as  required  by  kw. 

September  4th,  1861.  M.  C.  Blakb, 

County  Judge  and  ex  officio  Probate  Judge.  * 
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No.  22. 

Points  of  opposition  to  will,    (^20.   See  ^^42, 43.) 

State  of  Oalifornia,  )      t>^i^4^  n,^^ 

City  and  County  of  San  Francisco,     f     ^rowte  ooort. 

In  thb  Mattes  of  the  Estate  ) 

OF  V 

^     Bobebt  Fbeeman,  Deceased.  ) 


^         And  now  comes  Mary  Freeman,  and  contests  the  supposed  will  now  presented 
*       .jg  to  this  court  for  probate  ;  and  the  said  Mary  Freeman  says  that  she  is  the 

•  widow  of  the  said  Robert  Freeman,  and  interrated  in  the  estate  left  by  the  said 

•  Bobert  Freeman. 

Il9,  1st  And  the  said  Mary  Freeman  further  says :  that  the  said  supposed  will^ 
now  offered  for  probate,  is  not  the  last  will  and  testament  of  the  said  Bobert 
Freeman. 

i%L  2d.  That  at  the  time  of  signing  said  will,  said  Bobert  Freeman  was  not  of 
sound  and  disposing  mind. 

3d.  That  said  supposed  will  was  not  signed  by  sud  Bobert  Freeman,  or  by 
any  person  in  his  presence  and  by  his  express  direction. 

I4K).      4th.  That  said  supposed  will  was  not  attested  by  two  or  more  competent 
witnesses  subscribing  their  names  thereto,  in  presence  of  the  said  Bobert  Free- 
man. 
5th.  That  at  the  time  of  the  signing  said  supposed  will,  if  the  same  was 

i%k.  signed  by  said  Bobert  Freeman,  the  said  Bobert  Freeman  signed  the  same  under 
restraint,  undue  influence  and  fraudulent  misrepresentations. 

Therefore  the  said  Mary  Freeman  prays  that  probate  of  the  said  supposed 
will  shall  not  be  granted.  Mart  Freeman. 


^  No.  23. 

Objections  to  the  granting  of  letters  testamentary.    (H3. 

^42.   See  ^20.) 

IH  TH.  MaTTEB  or  THE  EsiAtE  i  j^  ^^  p^j^  ^^ 

JoRDOK  Smith,  Dboubbd.      f  Of  the  connty  of  Placer,  State  of  California. 

..      Heniy  A.  Mott,  doly  appointed  hj  this  ooort  to  represent  the  intereetg  of 
*  iis!  minors  and  absent  persons  interested  in  the  estate  of  said  deceased,  files  his  objeo- 
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Seotioss  re- 
tioDS  to  the  grantiDg  of  letters  testamentary  to  Peter  Wyatt,  who  is  oamed  in 
the  will  of  said  deceased  as  one  of  the  executors,  as  follows : 

1st  That  said  Peter  Wyatt  is  incompetent  to  execute  the  duties  of  the  trust 
of  executor  of  said  will,  by  reason  of  improvidence  and  drunkenness. 
2d.  [Or  other  reasons  that  may  exist,  as  specified  in  sec.  42.] 
And  prays,  that  upon  said  bill  being  probated,  this  Honorable  Court  will 
decree  IJiat  the  application  of  said  Peter  Wyatt  for  letters  testamentary  be 
denied,  and  will  make  such  further  order  as  may  be  just  and  necessary  in  the 
premises. 

Henbt  a.  Mott,  Attorney,  etc. 


No.  24. 

Bequest  tbst  iasues  be  tried  by  jury.   (^20.; 

Ih  thi  Maitbi  of  ih»  Estam  |  p^^^j^  ^^^^ 

BoBww  Fkei^,  D»c«Affla>.  J     ^ity  luid  County  of  San  Fiancfaco. 

Mary  Freeman,  the  widow  of  said  deceased,  having  appeared  in  this  court  to  |^ 
contest  the  will  of  said  deceased,  and  having  filed  her  statement  of  the  grounds 
of  opposition  thereto,  I  do  hereby  request  that  the  issues  so  joined  be  certified 
to  the  District  Court  of  the  Twelfth  Judicial  District  for  trial. 

Jambs  Touno,  Petitioner  for  Probate,  &c. 

San  Francisco,  June  1, 1861. 


No.  25. 

Consent  that  issues  upon  probate  of  will  be  tried  by  the 

Probate  Court.    (§20.) 


Lf  THE  Mattsb  of  thb  Last  Will  and  Testament 

OP 

Bobebt  Fbebman,  Dbceasbd. 


\ 


A  document  purporting  to  be  the  last  will  and  testament  of  Robert  Freeman, 
deceased,  having  been  presented  to  this  court  for  probate,  and  after  due  publica-  117. 
tion  of  notice  thereof,  and  issuance  and  service  of  proper  citations  to  the  proper  ^^^' 
parties,  the  matter  now  coming  on  r^ularly  to  be  heard. 

And  the  widow  of  said  deceased  appearing  by  her  attorney,  George  G.  Bar- 
nard, Esq.,  to  contest  said  will,  and  having  filed  her  statement  in  writing  of  the  ' 
2 
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Sections  re- 
ferred to. 


groands  of  her  oppoeition  thereto,  wherein  and  whereby  oertain  iasaeB  of  fiict 
are  joined,  affecting  the  Talidity  of  Baid  will,  and  whidi  said  isBaes  are  as  fol- 
lows : 

Ist  Was  said  Robert  Freeman  of  sound  mind  at  the  time  of  the  allied 
execution  of  said  will  ? 
(410.      2d.  Was  the  said  will  signed  by  the  said  Robert  Freeman,  or  by  any  person 
in  his  presence  and  by  his  express  direction  ? 

dd.  Was  the  said  will  attested  by  two  or  more  competent  witnesses  subscrib- 
ing their  names  thereto  in  the  presence  of  said  Robert  Freeman  ? 
^^*      4th.  If  the  said  wiU  was  signed  by  said  Robert  Freeman,  did  he  sign  the 
same  freely,  without  restraint,  undue  influence  or  fraudulent  misrqNnesentations? 
Now,  therefore,  it  is  hereby  stipulated  and  agreed  by  the  said  contestant,  and 
by  James  Toung,  the  executor  named  in  said  will,  and  the  applicant  for  probate 
thereof,  and  by  H.  S.  Brown,  Esq.,  the  attorney  appointed  by  the  court  to  rep- 
resent the  minor  heirs,  and  persons  interested  herein  residing  out  of  the  county 
of  San  Francisco,  that  the  said  issues  may  be  tried  and  determined  by  this 
court,  a  trial  by  jury  and  trial  in  the  District  Court  being  expressly  waived, 
and  upon  the  trial  and  determination  of  said  issues  by  this  court,  this  court 
shall  proceed  to  admit  said  will  to  probate  or  not,  according  to  the  facts  found 
by  said  court  upon  such  trial,  and  according  to  the  law. 
San  Francisco,  June  Ist,  1861.  Gbobob  G.  Babnasd, 

Attorney  for  the  contestant,  Mary  Freeman,  widow  of  deceased. 
Jamks  Younq^  Applicant  for  Probate. 
H.  S.  Bbown,  Attorney  for  minor  heirs  and  absentees,  etc. 


No.  26. 

Order  oertifying  to  the  District  Ooiirt  for  trial  issuee  of 

flEk^t  joined  on  an  application  for  probate 

of  a  will.    (i294,  20.) 


Im  thb  Matter  of  the  Last  Will  and  Testament  )    In  the  Probate  Court, 

OP  >        City  and  County 

Robert  Freeman,  Deceased.  )      of  San  Francisco. 


James  Young  having  presented  and  filed  in  this  court  a  document  purporting 
to  be  the  last  will  and  testament  of  Robert  Freeman,  deceased,  in  which  he  is 
named  as  executor,  accompanied  with  his  petition,  praying  that  the  same  be 
admitted  to  probate  as  the  last  will  and  testament  of  said  deceased,  and  the 

hearing  of  said  application  coming  on  to  be  heard  on  the day  of , 

1861,  the  day  appointed  by  this  court  therefor,  after  due  notice  thereof,  had 
and  given  by  publication  and  citation  according  to  the  order  of  this  court, 
and  in  accordance  with  the  provisions  of  the  statute  in  relation  thereto,  and 
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Mary  Freeman,  the  widow  of  said  deceased,  having  duly  appeared  by  her  conn- 
eel  to  contest  said  will,  and  having  filed  her  statement  in  writing  of  the  grounds 
of  opposition ;  and  H.  S.  Brown,  appointed  by  this  conrt  as  the  attorney  for 
the  minors,  and  persons  not  residing  in  this  county  interested  in  the  matter, 
being  present  and  representing  snch  parties,  and  thereupon  the  matter  having 
been  regularly  continued  for  hearing  to  this  day,  and  James  Young,  the  appli- 
cant for  probate  of  said  will,  having  filed  his  request  in  writing,  asking  that  the 
issues  joined  herein  be  certified  for  trial  to  the  District  Court  of  the  Fourth 
Judicial  District,  and  the  said  issues  having  been  settled  and  framed  by  this 
court  after  due  notice  to  the  parties ;  and  the  said  applicant  having  made 
motion  in  open  court  that  said  issues  be  certified  to  the  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  the  city  and  county  of  San  Francisco,  for 
trial,  which  said  issues  are  in  the  form  and  rules  following :  Issue  No.  1,  etc., 
[as  in  preceding  form]. 

Now,  therefore,  it  is  hereby  ordered,  that  the  above  issues  of  &ct  be  certified 
as  requested,  and  that  the  clerk  of  this  court  immediately  transmit  to  the  Dis- 
trict Court  of  the  Fourth  Judicial  District,  in  the  city  and  county  of  San 
Francisco,  the  said  will  or  document,  and  a  copy  of  this  order  and  of  the  peti* 
tion  of  said  applicant,  and  of  the  statement  of  grounds  of  opposition  of  said 
contestant,  for  the  purpose  of  a  trial  of  such  issues  of  fact  and  the  rendition  of 
a  special  verdict  thereon  to  be  certified  to  this  court  for  its  further  action  in  the 
premises. 

By  the  Court  M.  C.  Blake, 

County  Judge,  and  ez  officio  Probate  Judge. 

June  1st,  1861. 


SeetioDS  re- 
ferred to 


No.  27. 

Order  of  probate  after  oontest  of  validity  of  will* 

In  the  Matter  of  the  Estate  )  In  the  Probate  Conrt  of  the 

OF  V       City  and  Countv  of  San  Francisco, 

Davh)  C.  Bbodbrick,  Deceased.  )  State  of  California. 

September  Terv,  A.  D.  1860,     ) 
Monday,  October  8th,  A.  D.  1860.  J 

Present,  Hon.  M.  C.  Blake,  Probate  Judge. 

In  the  matter  of  the  application  of  John  A.  McGlynn  and  Andrew  J.  Butler 
for  the  probate  of  the  last  will  and  testament  of  David  C.  Broderick,  deceased, 
and  for  letters  testamentary  thereon. 

This  matter  having  heretofore  come  on  for  hearing  and  trial  on  the  petition 
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Sections  re- 

*  of  said  John  A.  McGIjdd  and  Andrew  J.  Batler,  and  on  the  written  grounds 
of  opposition  herein  respectively  filed  by  Ellen  Jane  Brown  and  John  Browni 
by  Lacy  Browne,  by  William  Broderick  and  Robert  Broderick,  by  John  McDoi>- 
nell  and  by  David  Colbert,  and  on  the  issaes  thereby  joined  in  this  court,  and 
the  trial  having  been  duly  continued  from  time  to  time  until  the  sixth  day  of 
October,  A.  D.  1860,  and  the  oral  and  documentary  evidence  of  the  respective 
parties  having  been  concluded,  and  the  same  on  the  said  sixth  day  of  October 
having  been  duly  submitted  to  the  court  for  the  decision  and  final  order,  and 

.  the  court  having  duly  considered  the  same,  and  it  appearing  to  the  court  on 
due  proof  made  that  notice  of  the  hearing  of  said  application  was  duly  given 
according  to  the  statute  in  such  case  made  and  provided,  and  that  the  same  was 
duly  continued  from  time  to  time  until  this  day,  and  the  testimony  of  each  wit- 
ness having  been  reduced  to  writing  and  signed  by  him  and  duly  filed  with  the 
documentary  evidence,  and  it  appearing  to  the  satisfaction  of  the  court  from 
the  proofs  so  taken,  that  the  said  document  filed  in  this  court  on  the  twentieth 
day  of  February,  A.  D.  1860,  purporting  to  be  the  last  will  and  testament  of 
said  David  C.  Broderick,  deceased,  was  executed  by  the  said  Broderick,  and  that 
the  same  is  his  last  will  and  testament,  and  that  it  was  executed  in  all  particu- 
lars as  required  by  law,  and  that  at  the  time  of  the  execution  of  the  same,  the 
said  Broderick  was  of  sound  and  disposing  mind,  and  not  under  restraint,  undue 
influence  or  fraudulent  representation,  and  that  said  attesting  witnesses,  "RoS 
and  Phillips,  duly  witnessed  and  attested  the  said  execution  of  said  will,  and  it 
appearing  to  the  court  that  each  and  all  of  the  allegations  and  grounds  of  oppo- 
sition of  said  respective  contestants  are  untrue,  and  no  proof  having  been  offered 
by  any  of  said  contestants  showing  or  tending  to  show  that  they  were  of  the 
relation  to  said  decedent,  by  them  respectively  alleged,  and  it  not  appearing  to 
the  court  that  any  of  said  contestants  are  interested  in  the  said  estate  or  will, 
or  matters  thereunto  appertaining,  and  it  appearing  that  said  Broderick  died  on 
the  sixteenth  day  of  September,  A.  D.  1859,  a  resident  of  the  city  and  county 
of  San  Frandsco. 

It  is  therefore  ordered,  a4judged  and  decreed  that  said  paper  heretofore  filed, 
purporting  to  be  the  last  will  and  testament  of  David  C.  Broderick,  deceased, 
is  the  genuine  will  and  testament  of  said  Broderick,  and  that  the  same  was  duly 
executed  by  him,  and  attested  by  the  said  witnesses,  at  the  same  time,  in  all 
respects  according  to  law,  and  that  said  last  will  and  testament  be  and  the  same 
is  hereby  admitted  to  probate  as  the  last  will  and  testament  of  David  C.  Brod- 
erick, deceased,  and  that  said  John  A.  McGlynn  and  Andrew  J.  Butier  be  and 
they  are  hereby  appointed  executors  of  said  last  will  and  testament,  and  that 
letters  testamentary  thereon  issue  to  th|  said  petitioners  without  any  bond  being 
given  for  the  faithful  execution  of  their  duties,  the  bond  required  by  statute 
having  been  dispensed  with  by  the  will  of  said  testator. 

And  it  is  further  ordered,  ailjudged  and  decreed  that  the  allegations  and 
grounds  of  opposition  of  said  respective  contestants  are  each  and  all  untrue. 
Dated,  October  8th,  1860.  M.  G.  Blake, 

County  Judge  and  ex  officio  Probate  Judge. 
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No.  28. 

Order  of  probate  of  will,  where  the  subscribing  witnesses 

do  not  reside  in  the  county.    (432.) 

Ik  thb  Mattbb  ot  thk  EwAtB  |  j„  p^^y^^  court, 

I8AA0  BoBB^,  DBCBAM0.     )        City  Mid  Couiity  of  Sm  PraDcisco.        • 

The  petition  of  Joseph  Scott,  heretofore  filed  in  the  above  entitled  matter 
praying  for  admission  to  probate  of  a  document  purporting  to  be  the  last  will 
and  testament  of  said  deceased,  and  to  be  appointed  executor  of  the  said  estate, 
and  that  letters  testamentary  thereon  be  granted  to  said  petitioner,  this  day 
regularly  coming  on  to  be  heard. 

On  reading  and  filing  due  proofs  of  the  publication  of  the  order  to  show  cause  .^7 
why  the  prayer  of  the  said  petitioner  should  not  be  granted  as  aforesaid,  and  of 
the  notice  of  the  present  hearing,  and  of  service  of  the  citation,  issued  herein 
by  the  order  of  the  court ;  and  it  appearing  to  the  court  that  due  notice  has  ^g  to  n. 
been  given  according  to  law,  and  after  examining  the  witnesses  produced  in 
behalf  of  said  petitioner,  whose  testimony  has  been  reduced  to  writing  and  filed, 
showing  the  sanity  of  the  testator  at  the  period  of  the  alleged  execution  of  said 
will,  and  proving  the  due  execution  of  said  will  by  evidence  of  the  handwriting  of 
said  testator  and  of  the  subscribing  witnesses  to  said  will,  none  of  said  witnesses 
residing  or  being  present  in  this  county,  and  W.  W.  Wiggins,  Esq.,  the  attorney 
appointed  by  the  court  to  represent  the  minor  heirs  and  persops  residing  out  of 
this  .county,  and  interested  herein,  being  present  and  consenting,  and  no  one  ^13^ 
appearing  to  oppose. 

And  it  further  appearing  from  the  said  testimony  that  said  Isaac  Roberts  died 

on  the day  of ,  1851,  being  at  that  time  a  resident  of  the  county  of  $2. 

,  and  leaving  estate  real  and  personal ;  and  that  his  personal  estate  is  of 

the  value  of  $2,500 ;  and  said  Joseph  Scott  being  of  lawAil  age  and  competent  i^- 
to  serve  as  an  executor. 

It  is  ordered  that  the  paper  heretofore  filed,  purporting  to  be  the  last  will  and 
testament  of  said  deceased,  be  admitted  to  probate  as  the  last  will  and  testament 
of  said  deceased ;  that  said  Joseph  Scott  be  and  he  is  hereby  appointed  executor 
of  said  estate,  and  that  letters  testamentary  issue  to  the  said  petitioner  upon  his  (78. 
giving  the  bond  required  by  law  for  the  faithful  execution  of  the  duties  of  his 
trust  as  such  executor,  in  the  sum  of  five  thousand  dollars,  and  upon  taking  the 
oath  as  required  by  law.    {72. 

Alexander  Campbell, 
County  Judge  and  ex  officio  Probate  Judge. 
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No,  29. 

Order  requiring  a  person  having  poBsesBion  of  a  Will  to 

(produoe  it.    (UO.) 


In  the  Matter  of  the  Estate  )  In  the  Probate  Coari  of  the 

OF  V   Goanty  of  Monterey,  State  of  Calij 

Joseph  Hall,  Deceased.      )  (or ''  In  Chambers ")     ({  12.) 


(10.  It  being  alleged  in  the  petition  of  Catharine  Hall,  widow  of  Joseph  Hall, 
deceased,  filed  in  this  court,  that  a  will  of  said  Joseph  Hall  is  in  the  possession 
of  one  Wlliam  Hall,  a  brother  of  deceased,  and  this  court  being  satisfied 
[  **  from  the  affidavit  of  Henry  Cole  accompanying  the  same,"  or  **  from  the  oath 
l68L  of  the  petitioner,"  or  **  from  the  showing  maide,"  or  as  the  case  may  be]  that 
said  allegation  is  correct 

It  is  ordered,  that  the  said  William  Hall  produoe  the  said  wiU,  and  file  the 
same  in  this  court  within  five  days,  [or  "  forthwith,"  or  such  time  as  the  court 
(963.  may  fix]  from  this  day,  and  let  a  copy  of  this  order  be  served  upon  said  William 
Hall. 

W.  H.  RuxsET,  Probate  Judge. 
Monterey,  January  4th,  1858. 


No.  30. 

Petition  for  allowance  and  record  of  a  Will  proved  and 
allowed  in  another  State  or  oonnty*    (^27.) 

To  the  Honorable,  the  Probate  Court  of  the  City  and  County  of  San  Francisco : 

$38.  Your  petitioner,  Nathan  Sands,  herewith  produces  a  copy  of  the  will  of  Sam- 
uel Anson,  deceased,  and  the  probate  thereof  duly  authenticated,  and  alleges  as 
follows : 

(2-      That  the  said  Samuel  Anson  died  in  the  State  of  Alabama  in  May,  1857 ; 

$27.  that  his  said  will  was  duly  proved  and  allowed  in  the  Surrogate's  Court  of  the 
county  of  Westchester,  State  of  New  York,  the  same  being  a  court  of  compe- 
tent jurisdiction,  on  the  tenth  day  of  June,  1857,  and  letters  testamentary  thereon 
were  issued  to  your  petitioner,  who  is  named  therein  as  executor.  That  said 
deceased  left  estate  in  the  city  and  county  of  San  Francisco,  State  of  Califor- 
nia, which  has  not  been  administered  upon ;  and  that  said  will  is  executed  in 
conformity  with  the  laws  of  this  State. 

[Here  describe  the  character  and  probable  value  of  the  property  of  the  deceased 
in  this  State^  and  the  ages  and  residence  of  the  heirs  and  devisees  of  the  deceased, 
K  6, 18.] 
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Wherefore  your  petitioDer  prays  that  said  instrament  may  be  allowed  in  this 
Court  as  the  will  of  the  deceased ;  aod  that  said  aathenticated  copy  may  be  ^^' 
admitted  to  probate  and  recorded  as  the  will  of  said  deceased ;  and  that  said    ^ 
will  may  have  the  same  force  and  efSsct  as  if  it  had  been  originally  proved 
aod  allowed  in  this  coart ;  and  that  letters  testamentary  thereon  be  granted  to 
yonr  petitioner.    That  a  day  of  hearing  of  this  application  be  appointed,  and  ^^' 
that  due  notice  thereof  be  given  by  pnblication  according  to  law. 
Dated,  etc.  Nathax  Sands. 


No.  31. 


Petition  to  revoke  probate.    (^30.) 
In  the  Mattbr^of  the  Estate  )  ^^^^^  ^^^^^ 

Matthew  Bark,  Deceased.     [     Oonnty  of  Santa  Chira. 


Toar  petitioner,  William  Bark,  respectfully  shows  to  this  court — 

That  said  Matthew  Bark  died  intestate  in  the  county  of  Santa  Clara,  State 
of  California,  on  the  twelfth  day  of  January.  1861,  being  a  resident  of  said  .q 
county  at  the  time  of  his  death. 

That  on  the  twentieth  day  of  March,  1861,  a  document  was  filed  in  this  court 
by  one  Lewis  Bond,  with  a  petition,  claiming  that  said  document  was  the  last 
will  and  testament  of  said  Matthew  Bark,  deceased,  and  asking  that  the  same 
be  admitted  to  probate  as  such,  and  that  said  Lewis  Bond  be  appointed  execu- 
tor. 

That  upon  said  petition,  after  proceedings  had  in  this  court,  an  order  was 
duly  made  and  entered  on  the  sixth  day  of  April,  1861,  admitting  said  supposed  ^^* 
will  to  probate  as  the  last  will  and  testament  of  said  deceased,  and  appointing 
the  said  Lewis  Bond  as  the  sole  executor  thereof ;  and  thereupon  the  said  Lewis 
Bond  duly  qualified  and  received  letters  testamentary  from  this  court,  and  he  is 
now  in  the  possession  of,  and  is  administering  upon  the  estate  of  said  deceased 
as  executor. 

Your  petitioner  further  shows  that  he  is  the  only  brother  of  said  deceased,  $62 
and  that  he  is  over  twenty-one  years  of  age.  ^55, 

He  further  shows,  and  charges  upon  information  and  belief,  that  the  said 
paper,  purporting  to  be  the  last  will  and  testament  of  said  deceased,  and  admit- 
ted to  probate  as  such,  as  aforesaid,  is  not  the  last  will  and  testament  of  said 
deceased,  and  that  the  same  is  a  forged  instrument  and  paper,  and  was  made  ^30, 
and  forged  by  John  Grim,  Peter  Hale  and  Abel  Fort,  in  the  city  of  Los  Ange- 
les, in  this  State,  or  some  one  of  them,  long  after  the  death  of  said  Matthew 
Bark. 
That  said  paper  so  admitted  to  probate,  as  aforesaid,  as  your  petitioner  is 
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'  informed  and  believes,  and  so  charges  the  fact  to  be,  was  made,  and  the  signa- 
^2,  tnre  of  said  deceased  falsely  and  fraudulently  forged  thereto,  in  the  city  of  Los 
Angeles,  after  the  death  of  said  M.  Bark,  deceased. 

Your  petitioners  further  slate,  upon  information  and  belief,  and  the  advice  of 
counsel,  that  the  said  paper  was  admitted  to  probate  upon  insufficient  evidence 
a!)d  proof  in  this,  to  wit :  that  the  same  was  admitted  to  probate  upon  the  tes- 
timony of  one  witness,  the  testimony  of  the  other  subscribing  witness  to  the 
said  supposed  will  having  been  impeached  before  this  court,  and  the  probate  of 
said  will  having  been  opposed. 
*^'  That  the  estate  of  said  deceased  consists  almost  entirely  of  real  estate,  which 
(78.  real  estate  is  not  producing  any  rents,  issues  and  profits. 

That  the  only  personal  estate,  so  &r  as  known  to  your  petitioner,  is  a  sum  of 
money  amounting  to  about  $5,000,  in  the  hands  of  siud  Lewis  Bond,  the  pro- 
*^-  ceeds  of  a  sale  of  cattle  made  by  him  under  the  order  of  this  court. 

That  said  deceased  had  no  family,  and  so  fiur  as  your  petitioner  knows,  his 
only  heirs  are  the  father  of  said  deceased,  now  living  in  the  State  of  Ohio,  and 
^      aged  about  sixty  years,  and  your  petitioner,  aged  twenty-nine  years. 

Wherefore  your  petitioner  prays  that  the  probate  of  said  paper  purporting  to 
be  the  last  will  and  testament  of  said  Matthew  Bark,  deceased,  made  and 
decreed  in  or  about  the  sixth  day  of  AprO,  1861,  be  revoked,  and  that  the  let- 
ters testamentary  issued  to  said  Lewis  Bond  may  be  canceled ;  and  that  your 
petitioner  may  be  appointed  administrator  of  said  estate,  and  that  a  time  may 
(81.  be  fixed  for  the  hearing  of  this  petition,  and  that  all  due  and  proper  notice 
(60.  thereof  be  given  according  to  law. 

September  1st,  1861.  William  Babk. 


No.  32. 

Order  of  publication  of  time  appointed  for  idlowance  of 
will,  fto.,  probated  in  another  State  or  country.    (^28.) 

Tn  the  Matter  op  the  Estate  )      .  In  the  Probate  Court 

OF  V  of  the 

James  W.  Chskvbb,  Deceased.  )         City  and  County  of  San  Francisco. 

•28,  On  reading  and  filing  a  document  purporting  to  be  an  exemplified  copy  of 
the  last  will  and  testament  of  James  W.  Cheever,  deceased,  with  probate  thereof 
in  the  Commonwealth  of  Massachusetts. 

$58.  And  on  reading  and  filing  the  petition  of  F.  A.  Fabens,  praying  to  be 
appointed  administrator,  with  the  will  annexed  of  said  deceased?  and  that  said 
will  be  allowed  as  the  will  of  said  deceased,  and  be  admitted  to  probate  in  this 
court 

(13.     It  is  hereby  ordered,  that  Monday,  the  21st  day  of  December  next,  at  eleven 
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o'clock  A.  M.»  be  appointed  for  the  bearing  of  tbe  said  applicatioDi  and  that 
notice  thereof  be  given  by  publication  in  the  Daily  California  Chronicle,  a  news-  ^^* 
paper  published  in  the  city  and  county  of  San  Francisco,  twice  a  week,  until  i^O. 
the  time  appointed  for  hearing  said  petition,  and  that  publication  be  likewise  $292. 
given  by  posting  notices  according  to  law. 

M.  C.  Blake,  County  Judge, 
November  30th,  1861.  And  ex  officio  Probate  Judge. 


No.  33. 

Order  for  citation  on  application  to  revoke  probate.   (431.) 


In  the  matter  of  the  probate  of  a  paper  writing, 
purporting  to  be  the  last  will  aiid  testament 

of 
Marie  Kranz,  deceased,  bearing  date  the  thir- 
tieth day  of  Auffust,  A.  D.  1857,  now  on  file 
in  the  office  of  the  Clerk  of  said  Court 


In  Probate  Court  in  and 

and  for  the  Cit^  and  County 

of  San  Francisco,  State  of 

California. 


On  reading  and  filing  the  petition  of  William  Boesell,  duly  verified,  against  ^' 
the  probate  of  a  paper  writing,  purporting  to  be  the  last  will  and  testament  of 
Marie  Kranz,  deceased,  the  validity  thereof  and  the  competency  of  the  proofs 
on  which  the  same  was  admitted  to  probate.    On  motion  of  William  P.  Hal- 
let  and  S.  H.  Dwinelle,  of  counsel  for  William  BosseD. 

It  is  ordered  that  a  citation  issue,  directed  to  Albert  James  and  H.  H.  Byrne,  (81' 
Esq.,  attorney,  appointed  by  said  court  to  represent  tiie  interests  of  Frederick 
Alison,  requiring  them  to  show  cause  before  said  court,  on  Monday,  the  18th 
day  of  January,  A.  D.  1858,  at  eleven  o'clock,  A.  M.,  of  that  day,  why  the  pro- 
bate  of  said  paper  writmg  should  not  be  revoked,  and  the  same  to  be  declared 
not  to  be  the  last  will  and  testament  of  Marie  Kranz,  deceased,  and  not  the  last 
will  and  testament  of  Marie  Bossell,  deceased ;  why  the  letters  testamentary 
issued  on  said  paper  writing  to  Albert  James  should  not  be  revoked,  and  the 
said  Albert  James  be  compelled  to  surrender  all  property  in  lus  hands,  or  under 
his  control,  of  which  the  said  Marie  died  possessed,  to  the  said  William  Bossell, 
and  why  the  said  Albert  James  should  not  be  enjoined  from  disposing  of  said 
property,  or  any  part  thereof,  and  from  executing  any  sales  or  acquittances 
thereof,  and  why  the  said  Albert  James  should  not  file  a  bond  as  required  by  (77. 
law.  T.  W.  Febelon,  Probate  Judge. 

Dated  January  11th,  1858. 
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No.  34. 

Order  revoking  probate  of  will.    (^  83.) 

In  the  Mattes  or  the  Estate 


QP  '^"  1  In  Probate  Court, 


Marik  Kiu»«.  Dbokaiwd.      |       ^'^^  »«*  ^0°°*^  *>'  ^an  Fiundsoo. 


»81. 


f80.  William  Boasell  having  filed  herein  his  petition  in  writing,  containing  his 
allegations  against  the  validity  of  the  document  admitted  to  probate  in  this 
conrt,  on  the  fourth  day  of  January,  1858|  as  the  last  will  and  testament  of 
Marie  Eranz,  deceased,  for  the  purpose  of  contesting  the  validity  of  said  will, 
and  praying  that  the  said  probate  of  the  said  will  be  revoked. 

And  thereupon,  the  dtatation  of  this  court  being  ordered  and  issued  to  A. 
James,  the  executor  to  whom  letters  of  testamentary  upon  said  will  were  issued, 
requiring  him  to  show  cause  why  the  probate  of  said  will  should  not  be  revoked, 
and  all  other  parties  interested  being  properly  cited,  and  the  other  necessary  and 
proper  orders  in  the  premises  being  made ;  and  now  upon  this  twenty-fifth  day 
of  January,  1858,  being  the  day  appointed  for  that  purpose,  the  said  matter 
coming  on  for  hearing,  and  due  proof  being  made  of  the  personal  service  of  the 
said  citations  upon  the  parties  therein  named,  and  the  said  petitioner  appearing 

»<a.  by  W.  P.  Hallett  and  S.  H.  Dwinelle,  his  counsel,  and  the  said  A.  James 
appearing  in  person,  and  by  S.  Y.  Smith,  his  counsel,  the  court  jMroceeds  to 
hear  the  proofs  of  the  parties,  and  the  same  being  fully  heard,  and  it  appearing 
therefrom  that  the  said  Marie  Eranz,  deceased,  heretofore  in  her  lifetime,  to  wit : 
in  the  year  1840,  intermarried  with  the  said  Bossell,  in  Germany ;  that  said  mar- 
riage relation  was  never  severed  or  changed,  except  by  her  death,  in  December, 
1857 ;  that  the  said  wiU  was  made  by  her,  unbeknown  to,  and  without  the  con- 
sent of  the  said  William  Bossell,  her  lawful  husband,  and  while  they  were  living 
separate  and  apart,  in  the  year  1846,  and  under  the  pretense,  name  and  circum- 
stances of  a  single  woman. 

And  it  appearing  to  the  court  that  the  same  was  without  any  right  or  author- 
ity in  law,  and  that  the  said  will  is  invalid,  null  and  void. 

^88  It  is  hereby  ordered,  adjudged  and  decreed  that  the  said  probate  of  said  will 
be  declared  to  be,  and  the  same  is  hereby  annulled  and  revoked,  and  the  letters 
testamentary  therein  issued  to  the  said  A.  James  are  canoded. 

^       And  it  is  further  ordered  that  the  fees  and  expenses  of  this  proceeding  be 
paid  by  the  said  A.  James  out  of  the  property  of  said  deceased. 
January  26th,  1858.  T.  W.  Frbblon,  Probate  Judge. 
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No.  35. 


*12. 


Petition  for  letters  of  adminlBtration  with  the  will  annexed. 

(4  42.) 

In  the  Matter  of  the  Estate  )  In  the  Probate  Conrt 

OF  V  Of  the  City  and  County  of  San  FranciBCO, 

Louis  Traube,  Deceased.      )  State  of  Caiifomia. 

To  the  Honorable,  the  Probate  Court  of  the  City  and  County  of  San  Francisco : 

The  petition  of  Charles  L.  Traube,  late  of  the  city  of  Philadelphia,  in  the 
State  of  Pennsylvania,  now  of  the  said  city  and  county  of  San  Francisco, 
respectfully  shows: 

That  your  petitioner  has  received  information  of  the  death  of  Louis  Traube,  .^ 
a  naturalized  citizen  of  the  United  States  of  America,  aged  about  forty-two 
yeats; 

That  said  Loois  Traube,  as  your  petitioner  is  informed  and  believes,  died  on  ^2. 
or  about  the  eighteenth  day  of  October,  A.  D.  1860,  in  the  Free  Hanseatic 
City  of  Hamburg,  Gennany ; 

That  said  deceased,  at  the  time  of  his  death,  was  on  a  temporary  visit  to  said 
dty  of  Hamburg,  and  had  left  the  said  city  and  county  of  San  Francisco  with 
the  expressed  intention  of  returning  to  the  same,  of  which  place  your  petitioner  i^- 
therefore  alleges  said  deceased  was  a  resident  at  the  time  of  his  death ; 

That  said  deceased  left  a  will  bearing  date  the  fifth  day  of  February,  A.  D. 
1856,  in  the  custody  and  possession  of  John  Traube,  of  said  city  and  county  of 
San  Francisco,  who  is  named  therein  as  an  executor,  which  said  will  your  peti-  (^• 
tioner  is  informed  and  believes,  and  therefore  alleges  to  be  the  last  will  and  testa- 
ment of  said  deceased ;  and  the  same  is  this  day  presented  to  this  Probate  Court ; 

That  in  said  will,  Christopher  Whalley  and  said  John  Traube,  a  brother  of 
said  testator,  were  named  as  executors ; 

That  said  Christopher  Whalley,  as  your  petitioner  is  informed  and  believes, 
died  on  or  about  the  second  day  of  May,  A.  D.  1859,  and  said  John  Traube, 
the  other  executor  named  in  said  will,  as  aforesaid,  intends  to  decline  the  trust 
as  such  executor,  and  with  said  will  lias  this  day  filed  in  the  Probate  Court  his   ^ 
renunciation  in  writing  of  said  trust  and  all  claim  and  right  thereto ; 

That  said  testator  was  never  married  and  left  no  issue,  but  left  him  surviving 
Bueben  Levy  Traube.  aged  about  sixty  years,  the  &ther  of  said  testator,  who, 
as  your  petitioner  is  advised  and  therefore  alleges,  is  the  heir  at  law  of  said  i^^- 
testator,  residing  in  the  said  city  of  Hamburg ;  your  petitioner,  Charles  L.  (6. 
Traube,  aged  thirty-two  years,  residing  in  said  city  and  county  of  San  Francisco ; 
Siegmund  L.  Traube,  aged  about  thirty  years,  residing  in  said  city  of  Ham- 
burg ;  Julius  L.  Traube,  aged  about  twenty-six  years,  residing  in  Sydney,  Aus- 
tralia ;  and  the  said  John  Traube,  aged  about  twenty-three  years,  residing  in 
said  city  and  county  of  San  Francisco,  brothers  of  said  testator ;  and  Rachel 
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'  L.  Tranbe,  aged  about  thirty-nine  years,  iotermarried  with  Matthias  D.  Leri, 
and  residing  in  Holstien,  Germany,  the  sister  of  said  testator ; 
i406.      That  said  testator,  in  and  by  said  will,  gives,  devises  and  beqaeaths  all  his 
property,  real  and  personal,  to  his  said  fiither,  and  in  case  of  the  death  of  his 
said  father  before  the  said  testator's  death,  to  his  brothers  and  sisters ;  and  in 
case  of  the  death  of  any  of  his  said  brothers  or  sisters  before  the  said  testator's 
death,  then  to  the  descendants  of  each  brother  or  sister  so  dying  such  brother's 
or  sister's  share ; 
^410.      That  the  sabecribing  witnesses  to  said  will  are  Henry  A.  Webster,  A.  K. 
Fisher,  whose  present  residences  are  unknown  to  yonr  petitioner,  and  John  B. 
Felton  who,  as  your  petitioner  is  informed  and  believes,  resides  in  the  city  and 
county  of  San  Francisco ; 
(6.      That  said  testator  died  seized  of  the  undivided  half  of  certain  real  estate, 
situte,  lying  and  being  in  said  city  and  county  of  San  Francisco,  the  other  and 
remaining  undivided  half  being  owned  by  one  John  Shirley,  and  the  whole  beings 
of  the  value  of  $1,000  or  thereabouts;  and  left,  also  in  said  city  and  county  of 
San  Francisco,  personal  property  consLsting  of  notes  and  mortgages  upon  real 
estate,  situate  in  this  State,  of  the  value  of  $20,000  or  thereabouts ; 
That  the  said  &thex  of  said  testator  is  a  nonresident  of  this  State,  as  afore- 
'  said,  and  therefore  incapable  of  conducting  the  administration  of  this  estate, 
and  your  petitioner  is  the  brother  of  said  testator,  and  his  only  relative  in  this 
State,  except  his  brother  John  Traube,  who  has  filed  his  renunciation  as  afore- 
said,  and  your  petitioner  is  advised  and  believes,  and  therefore  alleges  that  he  is 
entitled  to  letters  of  administration,  with  the  will  annexed,  upon  said  estate ; 
Wherefore  your  petitioner  prays  that  the  Hon.  Court  will  appoint  a  time  for 
413  Pi^^^^  ^^^  ^^^^*  which  shall  not  be  less  than  ten  nor  more  than  thirty  days 
from  this  date,  and  cause  notice  to  be  given  thereof  by  the  clerk,  by  publication 
in  some  newspaper  printed  in  this  city  and  county ; 
1 15^      That  this  court  also  direct  a  citation  to  be  issued  and  served  upon  the  said 
John  Traube  to  appear  and  contest  the  probate  of  the  said  will  at  the  time 
appointed ; 
^16.      That  this  court  also  direct  subpoenas  to  be  issued  to  such  subscribing  wit- 
nesses as  redde  in  this  county ; 

And  that  at  the  time  appointed,  or  at  such  other  time  as  the  hearing  may 
be  continued  to,  upon  proof  being  made  by  affidavit  or  otherwise,  to  the  satis- 
(17.  faction  of  this  court,  that  notice  has  been  given  as  required  by  law,  and  upon 
hearingi  the  testimony  to  prove  the  said  will,  this  court  admit  said  will  to  pro- 
bate ;  and  that  letters  of  administration,  with  the  will  annexed,  issue  to  your 
fio.  petitioner,  upon  his  executing  a  bond  and  taking  and  subscribing  an  oath  as 
Ire!  required  by  law ;  or  that  such  other  or  further  orders  be  made  as  may  be  neces- 
^^*  sary  and  proper  in  the  premises. 

And  your  petitioner  will  ever  pray,  etc.  Charles  L.  Traubb. 

Dated  at  San  Francisco,  Cal.,  this  twenty-fifth  day  of  February,  A.  D.  1861. 
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Order  of  publication  and  posting.    (fl3, 60.) 

iK  THE  Mattbb  of  th.  Estam  J  p^j,ate  Court, 

Loms  Traubb,  Deceased.      )      City  and  County  of  San  Franci8<». 

On  readiDg  and  filing  the  petition  of  Charles  L.  Traube,  praying  that  a  doo-  ^13, 
nment  now  in  possession  of  this  court  and  filed  herein  this  twenty-fifth  day  of 
February,  1861,  purporting  to  be  the  last  will  of  said  deceased,  be  admitted  to  (42. 
probate,  and  that  the  petitioner  be  appointed  administrator  with  the  will 
annexed,  of  the  estate  of  said  deceased, 

It  is  hereby  ordered  that  Monday,  the  11th  day  of  March,  1861,  at  eleven  )^- 
o'clock,  A.  M.,  of  that  day,  the  same  being  a  r^ular  term  day  of  the  January 
term,  at  the  court  room  of  this  court,  at  the  city  hall,  in  the  city  and  county  of 
San  Francisco,  be  appointed  for  proving  said  will,  and  for  hearing  the  said 
application  of  said  Charles  L.  Traube,  to  be  appointed  such  administrator  with 
the  will  annexed. 

And  it  is  further  ordered  that  the  clerk  of  this  court  give  notice  thereof  by  ^297. 
publication  in  the  "  San  Francisco  Daily  Times,"  daily,  for  at  least  ten  days  pre- 
vious to  said  eleventh  day  of  March,  1861,  and  by  posting  notices  of  the  said  $60. 
application  for  letters  of  administration  with  the  will  annexed  according  to  lawi 

It  is  further  ordered  that  a  citation  be  duly  issued  and  served  upon  John  ^ 
Traube,  who  is  named  in  said  will  as  the  executor,  and  who  is  at  present  resid- 
ing in  this  county,  and  that  citation  be  issued  upon  John  Traube,  the  only  one  (14. 
of  the  heirs  of  the  testator  at  present  residing  in  this  county,  to  appear  and 
contest  the  probate  of  said  will  at  the  time  appointed. 

It  is  further  ordered  that  subpoenas  be  issued  to  the  subscribing  vritnesses  to  ^^^' 
the  will  who  reside  in  this  county. 

M.  C.  Blake,  County  Judge, 

February  25th,  1861.  And  ex  officio  Probate  Judge. 


SeotloBB  re- 
ferred to. 


No.  37. 

Order  appointing  administrator  do  bonis  non,  with  the  will 
annexed  on  the  death  of  the  executor.    (446.) 


L.  THE  Matter  of  the  Estate  |  j„  p^^^^^  Court, 

Hekrt  0.  PaL,  Deceased.    )      City  and  County  of  Ban  P«nciaco. 

The  petition  of  Ellen  Park,  widow  of  said  deceased,  praying  for  letters  of 
administration,  with  the  will  annexed,  upon  th^  estate  left  unadministered  of  ^^^q^  ^ 
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ftired  to. 


(45.'  said  deceased,  coming  on  to  be  heard ;  and  dae  proof  having  been  made  to  this 
court  that  the  clerk  had  given  notice  thereof  by  causing  notices  to  be  posted  ap 
in  at  least  three  public  places  in  tliis  city  and  county — one  of  which  was  at  the 
place  wha«  the  court  is  held — stating  the  name  of  the  deceasedi  the  name  of 
*  the  applicant,  and  the  term  of  the  court  at  which  the  application  would  be 
heard,  and  the  same  having  been  given  at  lest  ten  days  bdbre  the  hearing,  and 

»62.  that  the  notice  was  in  all  respects  according  to  law ;  and  it  being  proved  by  the 
oath  of  the  petitioner  that  John  Park,  the  sole  executor  of  said  deceased,  to 

^es.  whom  letters  testamentary  were  issued  by  the  order  of  this  court,  on  the       day 
of       1857,  died  on  the  tenth  day  of  February,  1858,  leaving  the  administration 

ftf •  of  said  estate  unclosed  and  unsettled,  and  leaving  estate  of  said  deceased  in  this 
city  and  county,  and  within  the  jurisdiction  of  this  court,  and  the  will  of  said 

^      deceased  having  been  heretofore  duly  admitted  to  probate  in  this  court,  and  no 

^^  person  interested  appearing  to  contest  the  application  of  tiie^id  petitioner,  and 
it  appearing  that  said  Ellen  Park  is  still  unmarried,  and  that  the  personal  prop- 

»66.  erty  remaining  in  said  estate  is  worth  92,500. 

It  is  ordered  that  letters  of  administration,  and  with  the  will  annexed,  upon 
the  estate  left  unadministered  of  the  said  Henry  0.  Park,  deceased,  issue  to  said 
Ellen  Park,  upon  her  taking  the  oath  and  filing  a  bond  according  to  law  in  the 
sum  of  five  thousand  dollars. 
February,  26th,  1858.  T.  W.  Fbeklok, 

Oounty  Judge  and  ex  officio  Judge  of  the  Probate  Court. 


No.  38. 

Letters  of  adminiBtration  with  will  annexed.   (^60.) 


State  of  Califosnia, 
City  and  County  of  San  Fsancisoo 


.( 


The  last  will  of  Charles  L.  Case,  deceasecf,  a  copy  of  which  is  hereto  annexed, 
having  been  proved  and  recorded  in  the  Probate  Court  of  the  city  and  county 
}4S,  of  San  Francisco,  and  there  being  no  executor  named  in  the  will  residing  in  this 
State,  Robert  C.  Rogers  is  hereby  appointed  administrator  with  the  will 
annexed, 
f 60.  Witness :  William  Duer,  clerk  of  the  Probate  Court  of  the  city 

[seal.]        and  county  of  San  Francisco,  with  the  seal  of  the  court  affixed, 
the  twelfth  day  of  January,  A.  D.  1858. 
By  order  of  the  court  Williax  Dues,  Clerk. 

State  of  California,  ) 

City  and  County  of  San  Francisco,  j 

172.      I  do  solemnly  swear  that  I  will  support  the  Constitution  of  the  United  States 
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and  the  Constitation  of  the  State  of  California ;  that  I  wUl  faithMy  discharge    ^"^  ^''' 
the  duties  of  administrator,  with  the  will  annexed,  of  the  estate  of  Charles  L. 
Case,  deceased,  according  to  law. 

BOBBBT   C.  BOGERS. 

Stthscribed  and  sworn  to  [or  **  affirmed  "  as  the  case  may  be]  before  me,  this 
twelfth  day  of  January,  1858.  James  B.  McMimr, 

Deputy  Clerk  of  the  Probate  Conrt. 


State  of  California, 
City  and  County  of  San  Francisco. 


No.  39. 

Letters  testamentary.   ({61.) 


The  last  will  of  Henry  Clark,  deceased,  a  copy  of  which  is  hereto  annexed,  f 51. 
having  been  proved  and  recorded  in  the  Probate  Court  of  the  city  and  county 
of  San  Francisco,  John  Clay,  who  is  named  therein,  is  hereby  appointed  executor. 
Witness :  Willam  Duer,  clerk  of  the  Probate  Conrt  of  the  city 
[seal.]        and  county  of  San  Francisco,  with  the  seal  of  the  court  affixed, 
the  twenty-sixth  day  of  April,  A.  D.  1858. 
By  order  of  the  court  William  Dueb,  Clerk. 

State  of  California,  ) 

City  and  County  of  San  Francisco.  J 

I  do  solemnly  swear  that  I  will  support  the  Constitution  of  the  United  States 
and  the  Constitution  of  the  State  of  California ;  that  I  will  faithfully  discharge  $73. 
the  duties  of  executor  of  the  estate  of  Henry  Clark,  deceased,  according  to  law. 

Subscribed  and  sworn  [or  **  affirmed "  as  the  case  may  be]  before  me,  this 
twenty-sixth  day  of  April,  1858.  John  Clay. 

D.  P.  Belknap,  Deputy  Clerk  of  the  Probate  Court. 


No.  40. 

Petition  to  establish  a  lost  or  destroyed  will.    (437.) 

To  the  Honorable,  the  Probate  Court  of  the  County  of  San  Joaquin,  State  of 
California : 

The  petition  of  William  Thorp  respectfully  showcth — 
That  James  Anderson,  then  a  resident  of  this  county,  died  on  the  eighth  day 
of  June  last,  leaving  estate  in  this  and  other  counties  of  this  State. 
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[Here  describe  the  character  and  probable  value  of  the  estate,  and  the  nameSf 
ages  and  residence  of  the  heirs  and  devisees,  if  known.    {{6, 18.] 

That  letters  of  administration  upon  his  estate  were  granted  to  the  public 
administrator  of  this  connty  by  this  court,  on  the  second  day  of  July,  1861. 

(38.  That  said  deceased  made  a  will  which  was  in  existence  at  the  time  of  his 
death,  [or,  "  was  ihtiidulently  destroyed  in  his  lifetime,"  as  the  ease  may  be] 
wherein  your  petitioner  was  named  executor,  which  has  been  lost  [or  *'  destroy- 

$87.  ed,"  as  the  case  may  be,  stating  the  mode  or  cause]  as  appears  by  the  affidavit  of 
Sarah  Anderson  annexed  hereto  and  made  a  part  of  this  petition,  and  that  the 
provisions  of  said  will  can  be  clearly  and  distinctly  proved  by  Sarah  Anderson 
and  James  Chase,  two  creditable  witnesses  residing  in  this  county. 

$40.  Yoor  petitioner  would  further  state,  that  said  public  administrator  has  made 
an  application  to  this  court  for  the  sale  of  certain  real  estate,  which,  under  the 
terms  of  said  will  has  been  devised  to  the  family  of  deceased,  and  there  is  suffi- 
cient other  rea]  estate  belonging  to  said  estate  to  pay  the  debts  of  deceased  and 
all  expenses  of  administration,  without  resorting  to  the  property  so  devised. 

$13.      Wherefore  your  petitioner  prays  that  a  day  may  be  appointed  for  hearing  this 

C87.  application,  and  that  due  notice  thereof  may  be  given  by  publication  according 
to  law ;  that  upon  said  hearing  this  court  shall  proceed  to  take  proof  of  the 
execution  and  validity  of  the  said  will  and  to  establish  the  same,  and  that  upon 

(1)9.  the  same  being  established,  the  proper  certificate  of  the  provisions  thereof 
under  the  hand  and  seal  of  this  court  may  be  made  and  recorded,  and  that  your 
petitioner  may  be  appointed  executor  of  said  will,  and  that  letters  testamentary 
thereon  may  be  issued  to  hun,  and  that  in  the  mean  time  the  said  administrator 

^40.  may  be  restrained  from  proceeding  with  the  sale  of  said  real  estate,  or  from  any 
other  acts  which  would  be  injurious  to  the  l^;atees  or  devisees  claiming  under 
the  said  lost  [or  destroyed]  will. 
An  1  your  petitioner,  as  in  duty  bound,  etc.  Wiujam  Thobf. 

State  of  Calipornia,  ) 

County  of  Saw  Joaquin,    j    * 

William  Thorp,  being  duly  sworn,  says  that  the  matters  set  forth  in  the  fore- 
going petition  are  true.  William  Thorp. 
Sworn  before  me,  August  12th,  1861. 

A.  B.,  Notary  Public. 


No.  41. 

/       Petition  for  letters  of  administration.    (§68.) 

To  the  Honorable,  the  Judge  of  the  Probate  Court  of  the  City  and  County  of 
San  Francisco : 

(62.      The  petition  of  Sarah  Mark,  widow  of  said  deceased,  respectfully  showeth, 
that  Harris  Mark  died  in  the  county  of  Alameda,  State  of  California,  on  or 
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aboat  the  thiid  day  of  January,  A.  D.  1858.    That  said  deceased,  at  the  time 
of  his  death,  was  a  resident  of  the  city  and  coanty  of  San  Francisco,  State  of  ^2. 
California,  and  that  he  has  ieft  estate  in  this  city  and  coanty,  and  within  the 
jnrisdiction  of  this  court.     [Vary  this  paragraph  according  to  circumstances 
under  the  provisions  of  section  2.] 

That  due  search  and  inquiry  have  been  made  to  ascertain  if  said  deceased  left 
any  will  and  testament,  but  none  has  been  found,  and  according  to  the  best 
knowledge  and  belief  of  your  petitioner,  said  deceased  died  intestate. 

Your  petitioner  further  shows  that  the  estate  of  said  deceased,  so  far  as  she  ^se. 
has  been  able  to  ascertain  the  same,  is  of  about  the  value  of  twenty  thousand 
dollars,  and  consists  of  as  follows  :  real  estate  in  the  city  and  county  of  San 
Francisco,  of  the  value  of  $15,000,  or  thereabouts,  personal  estate,  stock  in 
trade  in  the  painting  business — about  $3,000,  notes,  debts,  etc.,  about  $2,000, 
which  is  all  common  property  ;  that  the  only  heirs  at  law  of  said  deceased,  so  .i^^^ 
far  as  known  to  your  petitioner,  are  Charles,  Sarah,  and  Mary  Ann,  minor  chil- 
dren of  said  deceased,  aged  respectively  eight,  three  and  one  years,  residing  in 
San  Francisco. 

Wherefore  your  petitioner  prays  that  a  day  of  court  may  be  appointed  for  .^ 
hearing  this  application,  that  due  notice  thereof  be  given  by  the  clerk  by  post- 
ing  notices  according  to  law,  and  that  upon  said  hearing,  and  the  proofs  to  be 
adduced,  letters  of  administration  upon  said  estate  may  be  issued  to  your  peti- 
tioner.   And  your  petitioner  will  ever  pray,  etc 

Dated  January  25th,  1858.  Sarah  Mark. 


No.  42. 

Bequest  for  the  appointment  of  an  adminiBtrator  in  the  place 

of  the  person  entitled.    (4452, 66.] 


In  the  Matter  of  the  Estate 
Robert  Baird,  Deceased,     f     ^'^"^y  ^^  ^anta  Clara. 


Qj,  ^^"1  Probate  Court, 


The  uodersigDed  respectfully  shows  to  this  court —  f U. 

That  she  is  the  widow,  ({52)  [or  state  that  the  applicant  is  son,  daughter,  fOS. 
brother,  etc.,  or  as  the  fact  may  be,  §252,  66]  and  as  such,  is  entitled  to  adminis- 
ter upon  the  estate  of  said  deceased. 

That  said  Robert  Baird  died  intestate  on  the  tenth  day  of  August,  1861,  (3. 
being  then  a  resident  of  the  county  of  Santa  Clara,  and  having  estate  therein, 
[or  state  according  to  the  circumstances.    If  there  be  a  will,  and  the  executor 
declines  to  serve,  or  cannot  serve,  ask  that  the  party  named  be  appointed  adminis-  ^^* 
trator  with  the  ioill  annexed.] 

That  your  petitioner  does  not  desire  to  undertake  the  administration  of  said  (58. 
estate,  but  Charles  Haight,  a  resident  of  this  coanty,  has  consented  to  serye  in 

8 
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'  that  capacity,  and  his  petition  for  letters  of  admiDistration  are  presented  and 
filed  herewith. 
Wherefore  yonr  petitioner  reqoests  that  the  said  Charles  Halght  may  be 
'  appointed  in  her  stead,  as  administrator  of  the  estate  of  Robert  Baird,  deceased. 
Augnst  20th,  1861.  Sarah  Baird. 

NoTB.— Where  the  reqaest  Is  made  by  a  widow  or  other  person  not  in  the  State,  let  It  be  aeeom- 
i^'  panted  by  affldarlta  of  witaeiees  eetabllahlng  her  Identity. 


No.  43. 

Order  for  posting  notices  of  sppUostion  for  letters  of  adminis- 
tration.   (H88,eO.) 

h,  THK  MaTTKR  of  TB>  EsTATE  I  j„  ^  p^j^jg  f^^ 

Haekis  Mam,  DM.A8.D.      f       ^'^  ""^  ^"^^^  °'  ^°  Francisco. 

^£8.      On  reading  and  filing  the  petition  of  Sarah  Mark,  praying  for  letters  of  admin- 
istration opon  the  estate  of  Harris  Marie,  deceased. 

It  is  ordered  that  Monday,  the  eighth  day  of  February,  1858,  being  a  day  of 
term,  to  wit :  of  the  January  term  of  this  court,  be  set  for  hearing  said  petition ; 
(60.  and  that  the  clerk  give  due  notice  thereof  by  posting  notices  according  to  law. 
January  25th,  1858.  M.  C.  Blakb, 

County  Judge  and  ex  officio  Judge  of  the  Probate  Court 


♦69 


No.  44. 

Notice  for  posting  on  application  for  letters  of  administration. 

(§60.) 

In  thb  Matfeb  of  the  Estate  )  p^,^^  ^^^ 

Habbis  Ma^k,  Deceased.      f       ^^^  "^  ^^'^"^^^  ^^  San  Francisco. 

(298.  The  People  of  the  State  of  California  send  greeting : 

(00.  Notice  is  hereby  given  that  Sarah  Mark  having  filed  in  this  court  her  petition 
praying  for  letters  of  administration  upon  the  estate  of  Harris  Mark,  deceased, 
the  hearing  of  the  same  has  been  fixed  by  this  court  for  Monday,  the  eighth  day 
of  February,  1858,  at  eleven  o'clock  A.  M.  of  said  day,  of  the  January  term  of 
1858,  at  the  court  room  thereof,  at  the  City  Hall,  in  the  city  and  county  of  San 
Francisco,  and  all  persons  interested  in  said  estate  are  notified  then  and  there 
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to  appear  and  show  cause,  if  any  they  have,  why  the  said  petition  should  not  be 
granted. 

San  Francisco,  January  25th,  1858. 

Attest:  WnxuM  Dueb,  Clerk. 

[Seal  of  Coart]  By  Benjamin  E.  Babcogk.  Deputy. 

[See  note  under  form  No.  11.] 

City  and  County  of  San  Francisco :  ss, 

John  Hanna,  deputy  county  derk,  being  duly  sworn,  says  that  at  the  request  of  hb 
the  clerk  of  said  court  he  posted  three  notices,  of  which  the  above  is  a  copy,  in  ^^^ 
three  public  places  in  the  city  and  county  of  San  Francisco,  one  of  which  was    ^gg 
at  the  U.  S.  Post  Office,  one  at  the  Hall  of  Records  and  one  at  the  place  where 
said  court  is  held,  on  the  twenty-eighth  day  of  January,  1858. 

John  Hanna. 
Sworn  before  me,  January  29th,  1858. 

Jas.  B.  McMinn, 
Deputy  Clerk  of  the  Probate  Court. 


No.  45. 

Order  appointing  administrator.    (^62.) 
Ik  th.  Mattke  of  th«  Estate  |  j„  ^^^^  conrt. 

HiBRifl  Mabk.  Dec«a8ED.      i      Oity  and  Coanty  of  San  Francisco. 


The  petition  of  Sarah  Mark,  widow  of  said  deceased,  praying  for  letters  of 
administration  upon  the  estate  of  said  deceased,  coming  on  regularly  to  be  heard ; 
and  due  proof  having  been  made  to  this  court  that  the  clerk  had  given  notice  ^ 
thereof  for  this  day,  by  causing  notices  to  be  posted  up  in  at  least  three  public  ^® 
places  in  the  city  and  county — one  of  which  was  at  the  place  where  the  court  is  $68. 
held — stating  the  name  of  the  deceased,  the  name  of  the  applicant,. and  the  term  of 
the  court  at  which  the  application  would  be  heard,  the  same  having  been  given 
at  least  ten  days  before  the  hearing,  as  appears  by  the  affidavit  of  A.  B.,  a  com-  i^^* 
petent  witness,  which  is  read  and  filed  herein,  [or  due  proof  being  made  that 
notice  has  been  given  according  to  law]  and  it  being  proved  by  the  oath  of  the  ^ 
petitioner  and  of  Henry  FuUer,  that  the  said  Harris  Mark  died  on  the  third  .^ 
day  of  January,  1856,  intestate,  in  the  county  of  Alameda,  of  this  State,  and 
that  he  was  a  resident  of  the  city  and  county  of  San  Francisco  at  the  time  of 
his  death,  and  has  left  estate  in  this  city  and  county,  and  within  the  jurisdiction 
of  this  court,  and  no  person  interested  in  said  estate  appearing  to  contest  the 
application  of  the  said  petitioner,  and  his  personal  estate  being  shown  to  be  of 
the  value  of  $4,000,  or  thereabouts,  and  that  the  annual  rents,  issues  and  profits 
of  the  real  estate  amount  to  about  $1,000.  ^'^' 
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It  is  ordered  that  letters  of  administration  upon  the  estate  of  the  said  Harris 
^^-  Mark,  deceased,  issue  to  said  Sarah  Mark,  upon  her  taking  the  oath  and  filing  a 
^78.  bond  according  to  law  in  the  sum  of  $10,000. 

T.  W.  Fbeklom, 
County  Judge  and  ex  officio  Probate  Judge. 
February  8th,  1858. 


No.  46. 

Bond  of  executor  or  administrator.   073.) 

Know  all  men  by  these  presents,  that  we,  Sarah  Mark,  principal,  and  J.  C. 
Horan  and  Edward  Willett,  sureties,  are  held  and  firmly  bound  to  the  State  of 
California  in  the  sum  of  ten  thousand  dollars,  lawful  money  of  the  United  States 
'  of  America,  to  be  paid  to  the  State  of  California,  for  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors,  administrators  and 
assigns,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  eighth  day  of  February,  1858. 

»  The  condition  of  the  above  obligation  is  such,  that  whereas,  by  an  order  of 
the  Probate  Court  of  the  city  and  county  of  San  Francisco,  duly  made  and 
entered  on  the  first  day  of  February,  1858,  the  above  bounden  Sarah  Mark  was 
appointed  administratrix  of  the  estate  of  Harris  Mark,  deceased,  upon  execut- 
ing a  bond  according  to  law  in  said  sum  of  ten  thousand  dollars,  being  security 
as  well  for  the  personal  property  of  the  estate  as  for  the  annual  rents,  issues  and 
^78.  profits  of  the  real  estate  of  said  deceased  in  her  charge,  as  such  administra- 
trix. 

Now  therefore,  if  the  said  Sarah  Mark  shall  faithfully  execute  the  duties  of  her 
trust  according  to  law,  then  this  obligation  to  be  void,  otherwise  to  remain  in 
full  force  and  virtue. 


Sealed  and  delivered  in  presence  of )  Sarah  Mark, 

S.  L.  LUPTOK.  J  J.  C.  HoRAN, 

EnwARD  Willett, 


Seal. 

Seal.1 

Seal. 


»7e. 


«M. 


State  of  California,  City  and  County  of  San  Francisco,  ss. 

J.  C.  Horan  and  Edward  Willett  being  duly  sworn,  each  for  himself,  says 
that  he  is  a  freeholder  [or  householder]  resident  in  this  State,  and  is  worth  the 
said  sum  of  ten  thousand  dollars  over  and  above  all  his  just  debts  und  liabilities, 
exclusive  of  property  exempt  from  execution. 
Sworn  before  me,  this  eighth  day  of  February,  1868.  "^      T  P  tt 

T.W.PEinax.N.  Judge  of  the  Pwbate  Court     [     Lw^"""^"/^^. 
of  the  city  and  county  of  San  Francisco. ) 
(Indorsement.)    Approved  this  eighth  day  of  February,  1858. 

T.  W.  Freelon,  County  Judge, 

And  ex  officio  Probate  Judge. 
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No.  47. 


Same  with  more  than  two  BuretieB.    (§76.) 

Whereas,  by  an  order  of  the  Probate  Court  of  the  city  and  county  of  San 
Francisco,  duly  made  and  entered  of  record  on  the  eighteenth  day  of  September, 
A.  D.  one  thousand  eight  hundred  and  sixty-one,  'Charles  L.  Traube  was 
appointed  the  administrator  with  the  will  annexed  of  the  estate  of  Louis  Traube, 
deceased,  and  was  in  and  by  said  order  directed  to  execute  a  bond  to  the  State  ^ 
of  Galifomia  with  two  or  more  sufficient  sureties,  in  the  sum  of  forty  thousand 
dollars,  before  receiving  letters  of  administration  and  entering  upon  the  office  of 
such  administrator. 

Now  therefore,  know  all  men  by  these  presents,  that  I,  the  said  Charles  L. 
Traube,  as  principal,  am  held  and  firmly  bound  unto  the  State  of  California  in 
the  sum  of  forty  thousand  dollars,  in  which  sum  I  am  also  jointly  bound  with 
each  of  my  sureties  hereinafter  named  respectively,  to  the  extent  with  each  one 
of  them  not  exceeding  the  amount  of  his  liability  herein,  and  so  as  not  to  exceed . 
in  all  in  such  joint  liability  on  my  part  the  said  sum  of  forty  thousand  dollars. 

And  we,  said  sureties,  are  severally  held,  and  bound,  and  jointly  with  said 
Charles  L.  Traube  are  held  and  bound,  unto  the  State  of  California,  as  follows  : 
John  Shirley,  in  the  sum  of  thirty  thousand  dollars  ;  B.  A.  Swain,  in  the  sum 
of  twenty  thousand  dollars ;  Thomas  Davenport,  in  the  sum  of  ten  thousand 
dollars ;  Herman  Grunebanm,  in  the  sum  of  ten  thousand  dollars ;  William  79. 
Steinhart,  in  the  sum  of  five  thousand  dollars,  and  Edmond  Brooks,  in  the  sum 
of  five  thousand  dollars ;  for  the  payment  of  which  suras,  we,  and  each  of  us, 
respectively,  bind  ourselves,  our  heirs,  executors  and  administrators,  jointly  and 
severally  as  aforesaid,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  thirtieth  day  of  September,  one  thou- 
sand, eight  hundred  and  sixty-one. 

The  condition  of  this  obligation  is  such,  that  if  the  said  Charles  L.  Traube, 
as  such  administrator,  shall  fEiithfulIy  execute  the  duties  of  the  trust  according 
to  law,  then  this  obligation  to  be  void  ;  else  to  remain  in  full  force  and  virtue. 
Signed  and  delivered  in  presence  of 

Charles  L.  Traube,  [Seal. 
John  Shirlev,  [Seal. 

B.  A.  Swain,  [Seal.^ 

H.  Qrunebauk,  [Seal.^ 

Wm.  Steinhart,  [Seal.] 

Edmond  Brooks,         [Seal.] 
Thob.  Davenport,      [Seal.] 

City  and  County  of  San  Francisco  :  ss. 

John  Shirley  being  duly  sworn,  says  that  he  is  a  freeholder  resident  in  the 
State  of  California,  and  that  he  is  worth  the  sum  of  thirty  thousand  dollars 
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'  over  and  above  hia  debts  and  fiabilities,  ezclosive  of  property  exempt  from  exe- 
cution. John  Shirlet. 
Sworn  before  me,  thb  thirtieth  day  of  September,  1861. 

M.  C.  Blakk,  Jadge  of  the  Probate  Court 

of  the  dty  and  county  of  San  Francisco. 

City  and  County  of  San  Franciaco,  st. 

B.  A.  Swain  being  dhly  sworn,  says  that  he  is  a  freeholder  resident  in  the 
i"^  State  of  California,  and  that  be  is  worth  the  sum  of  twenty  thousand  dollars 
over  and  above  his  debts  and  liabilities,  exclusive  of  property  exempt  from  exe- 
cution. B.  A.  Swain. 
Sworn  before  me,  this  thirtieth  day  of  September,  1861. 

M.  C.  Blakk,  Judge  of  the  Probate  Court 

of  the  dty  and  county  of  San  Francisco. 

City  and  County  of  San  Francisco  :  ». 

Thomas  Davenport  and  Herman  Grunebaum  being  duly  sworn,  each  for 
,^9^  himself,  says  that  he  is  a  freeholder,  resident  in  the  State  of  California,  and  that 
he  is  worth  the  sum  of  ten  thousand  dollars  above  his  debts  and  liabilities, 
exclusive  of  property  exempt  from  execution.  Thos.  Davknpobt, 

H.  Gbunebaum. 
Sworn  before  me,  this  thirtieth  day  of  September,  1861. 

M.  C.  Blakk,  Judge  of  the  Probate  Court 

of  the  dty  and  county  of  San  Francisco. 

City  and  County  of  San  Francisco  :  ss. 

William  Steinhart  and  Edmond  Brooks  being  duly  sworn,  each  for  himsdf, 
says  that  he  is  a  freeholder,  resident  in  the  State  of  California,  and  that  he  is 
worth  the  sum  of  five  thousand  dollars,  over  and  above  his  debts  and  liabilities, 
*  exclusive  of  property  exempt  from  execution.  Wm.  Stkinhabt, 

Edmond  Brooks. 
Sworn  before  me,  this  thirtieth  day  of  September,  1861. 

A.  Campbell,  Judge  of  the  Twelfth  District  Court, 

City  and  county  of  San  Francisco. 


No.  48. 

Bond  of  exeoutor  or  administrator  for  the  annual  rents,  issues 

and  profits.    (^73.) 

[Same  as  in  form  No.  46,  except  as  to  recital,  which  may  be  expressed  as  fol- 
lows] : 
Whereas,  by  an  •  order  of  the  Probate  Court  of  the  county  of  ^,  duly 
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made  and  entered  on  the day  of ,  1861,  the  above  bounden  A.  B.  was 

appointed  administrator  of  the  estate  of  0.  D.,  upon  giving  a  bond  to  cover 
the  personal  estate  of  said  deceased  in  the  sum  of  $10,000 ;  [and  whereas,  the 
said  A.  B.  has  duly  qualified  as  such  administrator  and  has  received  letters  of 
administration  upon  said  estate]  and  whereas,  the  said  A.  B.  has  been  required  (78. 
by  the  judge  of  said  court  to  give  a  bond,  with  sufficient  surety,  in  the  sum  of 
$5,000,  for  the  annual  rents,  issues  and  profits  of  all  the  real  estate  in  his  charge 
as  such  administrator, 
Now,  therefore,  etc.,  [conclude  as  in  said  form  No.  46]. 


No.  49. 

Petition  of  public  administrator  for  letters  of  administration. 

(§68.) 

To  Hon.  T.  W.  Freelon,  Judge  of  the  Probate  Court  of  the  City  and  County  of 
San  Francisco : 

The  petition  of  the  undersigned,  public  administrator  of  said  city  and  county,  ^ 
represents  that  Isaac  Levick,  who  was  at  and  immediately  preceding  the  time 
of  his  death  a  resident  of  the  city  and  county  aforesaid,  departed  from  the  State  $2. 
of  California  for  the  city  of  New  York  and  State  of  New  York,  on  the  twen- 
tieth day  of  August,  A.  D.  1857 ;  that  said  Levick.  on  or  about  the day 

of  September,  1657,  left  the  port  of  Aspinwall,  New  Grenada,  for  said  city  of 
New  York,  on  board  a  steamship  called  the  "  Central  America ;"  that  said  steam- 
ship "  Central  America,"  on  said  voyage  from  Aspinwall,  as  aforesaid,  did,  on 
or  about  the  twelfth  day  of  September,  A.  D.  1857,  founder  or  was  sunk  at  sea, 
and  that  by  said  accident  to,  or  sinking  of  said  steamship,  the  said  Levick  per- 
ished by  drowniug. 

He  further  says  that  said  deceased  died  intestate  and  has  left  within  the  State 
of  California  no  heirs  or  relative  entitled  by  law  to  apply  for  and  receive  letters  ^^' 
of  administration  on  said  estate,  and  that  deceased  has  left  valuable  real  and 
personal  property  situated  and  being  in  the  said  city  and  county  of  San  Fran- 
cisco. 

That  said  deceased  was  an  unmarried  man,  and  your  petitioner  has  no  knowl- 
edge of  any  heirs  of  said  deceased  in  this  State  or  elsewhere. 

That  the  real  estate  aforesaid  is  worth  about  815,000  and  is  producing  a  its. 
monthly  income  of  about  one  hundred  and  fifty  dollars  per  month.    That  such 
amount  of  monthly  income  as  may  have  accumulated,  about  five  hundred  dol-  ^^ 
lars,  is  the  only  personal  property  of  the  estate  known  to  your  petitioner. 

Wherefore,  your  petitioner  prays  that,  by  reason  of  the  above  recited  facts, 
and  the  law  in  such  case  made  and  provided,  letters  of  administration  on  said 
estate  may  be  issued  to  him.    And  he  will  ever  pray  &c. 

BoBBKT  C.  BooKBs,  PubUc  Administrator. 

San  Francisco,  November  9th,  1857. 
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No.  50. 

Petition  for  letters  by  a  creditor.    (H68, 62.) 

i^  To  the  Hon.  the  E^bate  Gonrt  of  the  City  and  County  of  San  Francisco  : 

^       Yonr  petitioner,  Mortimer  Griggs,  respectftilly  showeth  that  Charles  Browne, 
a  resident  of  the  said  county,  died  on  the  twelfth  day  of  August,  1861,  intestate, 
and  leaving  estate  in  said  county  of  San  Francisco,  real  and  personal.    That  he 
(68.  ^^  ^  single  man,  and  your  petitioner  does  not  know  who  are  his  heirs,  if  there 
be  any,  him  surviving.    That  his  property  consists  of  real  estate  worth  about 
$20,000,  and  yielding  rents,  issues  and  profits  to  about  the  sum  of  five  hundred 
dollars  per  month.    That  his  personal  estate  consists  mostly  of  promissory  notes 
and  stock  in  incorporated  companies,  and  is  worth  about  $5,000. 
That  your  petitioner  is  a  creditor  of  said  deceased ;  that  sud  deceased  is 
'  indebted  to  him  in  the  sum  of  83,000  on  his  promissory  note,  secured  by  mort- 
gage upon  certain  of  his  real  estate.    That  your  petitioner,  so  far  as  he  has 
been  able  to  ascertain  the  same,  alleges  that  said  deceased  is  indebted  in  all  in 
about  the  sum  of  $5,000.    That  yonr  petitioner  is  the  principal  and  largest 
creditor  of  said  estate,  and  he  therefore  prays  that,  in  default  of  any  application 
by  relatives  of  the  deceased,  or  other  person  better  entitled,  administration  of 
said  estate  be  granted  to  him.    To  which  end  your  petitioner  asks  that  all  proper 
|6Q  to  68.  notice  be  gplven  according  to  law,  and  that  a  day  of  hearing  be  fixed,  and  that 
all  orders  and  proceedings  necessary  in  the  premises  be  made  and  had  in  favor  of 
this  application.    And  your  petitioner  will  ever  pray,  etc. 

MOKTDfBB  GrIOOS. 

City  and  County  of  San  Francisco,  September  2d,  1861. 


No.  51. 

Order  of  admizuBtratioii  to  a  public  administrator  after  op- 
position.   (^61, 62.) 

State  of  California,  )      T>,^K«t«  r^^t^ 

City  and  County  of  San  Francisco,      f     i^oDate  i^ourt. 

In  the  Matter  of  the  Estate  ) 

OK  >• 

John  C.  Cabaniss,  Deceased.  ) 

And  now  this  thirty-first  day  of  May,  in  the  year  of  our  Lord  one  thousand, 
eight  hundred  and  fifty-eight,  at  the  May  term  of  the  Probate  Court  for  the 
city  and  county  of  San  Francisco,  begun  and  holden  at  the  city  hall  in  said  city 
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and  county,  on  the  third  Monday  of  May,  to  wit :  on  the  seventeenth  day  of 
May,  in  the  year  aforesaid ;  the  petition  of  Robert  C.  Rogers,  public  adminis- 
trator of,  in  and  for  the  city  and  county  of  San  Francisco,  aforesaid,  praying 
for  letters  of  administration  on  the  estate  of  John  G.  Cabaniss,  late  of  San 
Francisco,  deceased,  to  be  issued  to  him,  and  the  written  opposition  thereto  of  • 
Moees  G.  Noble,  and  also  the  petition  of  said  Noble,  praying  for  letters  of 
administration  to  be  issued  to  himself  on  said  estate,  coming  on  to  be  heard  at  ^    ' 
the  same  time ;  and  it  appearing  to  the  court  that  due  proof  by  affidavit  on  file  ^ 
had  been  made,  that  notice  had  been  given  of  both  said  petitions  according  to 
law,  and  legal  proofs  having  been  made  of  all  the  allegations  contained  in  said  ^ao. 
petition  of  said  Robert  G.  Rogers,  public  administrator  as  aforesaid ;  and  the 
allegations  and  proofs  of  the  opponent  and  petitioner  Noble  having  been  heard  ^ 
and  ftdly  considered  by  the  court  at  the  di£ferent  sessions  of  said  court,  held  for 
the  hearing  thereof,  as  well  as  other  matters.  §66. 

And  it  appearing  to  the  court,  from  said  proofs  and  the  testimony  of  the 
applicant,  that  the  said  John  G.  Gabaniss  died  intestate,  in  the  city  and  county 

of  San  Francisco,  on  the day  of ,  1858,  leaving  no  wiU  ;  that  he  was  f2. 

a  resident  of  said  city  and  county  at  the  time  of  his  death,  and  that  he  left 
estate  real  and  personal  in  this  and  other  counties  of  this  State,  of  the  value  of 
about  $50,000. 

It  is  therefore  ordered  and  decreed  that  the  petition  of  said  Moses  G.  Noble, 
praying  for  letters  of  administration  on  the  estate  of  said  John  G.  Gabaniss, 
deceased,  be  denied,  and  the  same  is  hereby  denied,  and  the  opposition  of  said 
Noble  to  the  petition  of  said  Rogers,  public  administrator,  as  aforesaid,  be  and 
the  same  is  hereby  overruled. 

And  it  is  hereby  further  ordered,  adjudged  and  decreed  that  letters  of  admin-  ^^ 
istration  on  the  estate  of  said  John  G.  Gabaniss,  deceased,  be  issued  to  the  peti- 
tioner, Robert  G.  Rogers,  public  administrator  of  the  said  city  and  county  of 
San  Francisco.  M.  G.  Blake,  Gounty  Judge, 

And  ex  officio  Probate  Judge. 


No.  52. 

Fetdtioin  for  letters  de  bonis  non,  on  death  of  former  admin- 
istrator.   (^97, 46.) 

IM  TB>  Mattm  of  tbb  Esiatb  I  p^^t^  Court, 

James  McEniirb,  Deckaskd.    J       ^^^  »"^  ^"""^y  °^  S""  FraDcisco. 

To  the  Honorable  the  Probate  Gourt  of  the  Gity  and  Gounty  of  San  Francisco : 

The  petition  of  Patrick  McEntire,  of  said  city  and  county,  respectfully  ^. 
shows,  that  James  McEntire,  late  of  said  city  and  county,  died  intestate  in  said 
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city  and  county,  on  the  twenty-fourth  day  of  September,  A.  D.  1857. 

That  said  deceased,  at  the  time  of  his  death,  was  possessed  of  real  estate  in 
said  city  and  county,  of  the  value  of  two  hundred  and  fifty  dollars,  and  personal 
property  of  the  value  of  eight  hundred  and  twenty-five  dollars. 

That  said  deceased  left  as  heirs  to  his  estate,  a  mother,  Jane  McEntire,  resid- 
ing in  Ireland,  in  the  Kingd3m  of  Great  Britain,  and  two  brothers,  in  this 
State,  one  of  whom,  John  McEntire,  has  since  died,  leaving  no  widow  nor  chil- 
dren, and  your  petitioner,  who  is  the  only  surviving  brother,  and  left  no  other 
heirs. 

That  all  of  the  said  heirs  are  of  the  age  of  majority. 

That  said  John  McEntire,  by  his  petition,  filed  in  this  court  on  the  sixth  day 
of  October.  1857,  applied  for  letters  of  administration  to  himself  upon  said 
estate.  That,  on  the  nineteenth  day  of  the  same  October,  upon  hearing  the 
said  application,  this  court  ordered  that  letters  of  administration,  as  asked  for 
in  said  petition,  issue  to  the  said  John,  and  that  on  the  eighteenth  day  of  Decem- 
ber, 1857,  letters  of  administration  upon  the  said  estate  were  duly  issued  to  the 
said  John  McEntire ;  that  on  the  twenty-first  day  of  December,  appraisers  upon 
the  said  estate  were  duly  appointed  by  this  court ;  and  that  on  the  same  day, 
the  notice  to  creditors  of  said  estate  to  prove  their  claims  was  ordered  to  be 
published  in  the  San  Francisco  Herald,  twice  a  week,  for  four  weeks  ;  that  on 
the  twenty-eighth  day  of  January,  1858,  an  inventory  of  said  estate,  with  the 
appraisement  of  said  appraisers,  was  duly  filed  in  this  court,  showing  the  total 
value  of  said  estate  to  be  ten  hundred  and  seventy-five  dollars. 

And  your  petitioner  further  shows,  that  the  said  John  McEatire,  administra- 
tor as  aforesaid,  upon  the  said  estate,  died  on  the  twenty-eighth  day  of  Febru- 
ary, last  past,  in  said  city  and  county,  leaving  said  estate  unadministered  upon, 
except  as  above  stated. 
^45.  Therefore,  your  petitioner  prays  that  letters  of  administration  upon  the  estate 
left  unadministered  of,  of  James  McEntire,  deceased,  may  be  granted  to  him  in 

pursuance  of  the  statute  in  such  case  made  and  provided. 

James  McEntibk. 
Dated,  San  Francisco,  March  9th,  1858. 


No.  53. 

Order  for  letters  on  same.    (f97.) 

Ik  thb  Maitee  of  the  Estate  |  p^^^^  ^^^^ 

Jahes  McEk^b,  Deceased.    J      City  and  County  of  San  Francbco. 


The  petition  of  Patrick  McEntire,  filed  in  this  court  on  the  ninth  day  of 
March,  1858,  praying  for  letters  of  administration  upon  the  estate  left  uoad- 
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ministered  of  said  deceased,  cpming  on  to  be  heard  oo  this  twenty-eecoDd  day  of 
March,  1858,  the  time  duly  appointed  for  the  hearing  of  the  application  mode  ^^3 
by  said  petition,  and  due  proof  having  been  made  to  this  court  that  dae  notice 
of  this  application  has  been  given  according  to  law,  and  no  person  interested  in 
said  estate  appearing  to  contest  the  application  of  the  said  petitioner,  the  court 
proceeded  to  hear  his  allegations  and  proofs,  and  it  being  duly  proved  that  the  ^^' 
material  facts  set  forth  in  said  petition  were  true,  and  especially,  that  John 
McEntire,  the  former  administrator  of  said  estate,  died  in  said  city  and  county 
on  the  twenty-eighth  day  of  February,  A.  D.,  1858,  leaving  said  estate  of  James 
McEntire,  deceased,  unadministered  upon,  except  as  set  forth  in  said  petition.     ^^' 

Now,  on  this  twenty-second  day  of  March,  1858,  it  is  hereby  ordered  that 
letters  of  administration  upon  the  estate  left  unadministered  of  the  said  James 
McEntire,  deceased,  issue  to  the  said  Patrick  McEntire,  upon  his  taking  the 
oath  prescribed  by  law,  and  filing  a  bond  according  to  law  in  the  sum  of  two 
thousand  dollars. 

T.  W.  Frkblon, 
County  Judge,  and  ex  officio  Judge  of  the  Probate  Court 


No.  54. 

Petition  for  revocation  of  letters  of  administration  and  issuance 

of  letters  to  petitioner.    (^^67, 70.) 

[TiTE  OF  Estate  and  Coubt.] 

To  the  Probate  Court  of  the  County  of  San  Diego : 

The  petition  of  Yicente  Cesena  respectfully  showeth  that  he  is  the  son  of 
Domingo  Ceselia,  deceased.  i^* 

That  said  Domingo  Cesefia  died  in  this  county  on  the  third  day  of  December, 
1855,  intestate,  being  at  the  time  a  resident  of  the  said  county  of  San  Diego, 
State  of  California. 

That  administration  upon  the  estate  of  said  deceased  was,  by  the  order  of  i^- 
this  court,  on  the day  of  January,  1856,  granted  to  A.  B.,  public  adminis- 
trator of  this  county,  after  due  proofs  made,  no  one  then  appearing  to  oppose 
his  application  for  said  administration. 

That  your  petitioner,  after  an  absence  of  one  year,  has  lately  returned  to  this 
county  and  State,  and  desires  that  the  administration  granted  as  aforesaid  to  $06. 
said  public  administrator  may  be  vacated  and  his  letters  revoked,  and  that  let- 
ters of  administration  may  be  issued  to  your  petitioner,  and  to  John  Phoenix, 
Esq.,  a  resident  of  this  county,  whom  your  petitioner  prays  may  be  joined  with 
him  in  the  administration  of  said  estate. 

That  your  petitioner  is  unable  now  to  give  any  statement  of  the  value  and 


xUv  APPENDIX. 

8«etioa«  re- 

^'^58  character  of  the  property  of  said  deceased,  nntil  an  account  and  showing  thereof 
be  made  by  said  A.  B.,  administrator.  That  the  heird  of  said  deceased  are  his 
widowt  Maria  Cesefia,  and  your  petitioner,  both  of  whom  are  oyer  the  age  of 
majority. 

Wherefore,  yonr  petitioner  prays  that  said  A.  B.  may  be  removed  from  the 

.  administration  of  said  estate,  and  that  your  petitioner  and  the  said  John  Phoenix 

be  appointed  administrators  thereof,  and  that  said  A.  B.  be  cited  to  render  a 

full  account  of  his  administration,  and  that  all  other  necessary  and  proper  orden 

be  issued  in  the  premises.    And  your  petitioner  will  ever  pray,  etc. 

YlGENTK   CeSKRA. 

May  Ist,  1856. 

I,  Maria  Gesefla,  widow  of  said  deceased,  unite  in  the  forgoing  petition, 
relinquishing  my  right  of  administration  in  fayor  of  my  son,  the  said  Vicente. 

Maria  CiBBl}A. 
May  Ist,  1856. 

I,  John  Phoenix,  editor  and  proprietor  of  the  San  Diego  Herald,  agree  to 
(68.  accept  the  joint  administration  of  the  estate  of  Domingo  Cesena,  deceased,  and 
unite  with  said  Vicente  in  his  above  petition. 

John  Phosnix. 
May  Ist,  1856. 


No.  55. 

Order  for  citation  and  special  term.    (468.) 
In  the  Matter  ot  the  Estate  )  p^^^^  ^^^ 

Domingo  CesSa,  Deceased,    j  ^^  ^«  ^"""^^y  «^  ^an  Diego. 

On  reading  and  filing  the  petition  of  Vicente  Gesefta,  praying  for  revocation 
of  the  administration  heretofore  granted  h^ein  to  the  public  administrator,  and 
the  issuance  of  letters  of  administration  to  him  and  to  John  Phoenix, 
.gg  It  is  hereby  ordered  that  Monday,  the  fifteenth  day  of  May,  1856,  be  appointed 
a  special  term  for  the  hearing  of  said  petition,  and  t:iat  a  citation  be  issued  by 
the  clerk  of  this  court  to  the  said  public  administrator,  to  appear  and  answer 
said  petition  on  the  said  fifteenth  day  of  May,  1856,  at  ten  o'clock  in  the  fore- 
noon, and  that  the  clerk  post  the  usual  notices  of  this  application  for  letters  of 
§W.  administration  according  to  law. 

May  1st,  1856.  M.  N., 

County  Judge  and  ex  officio  Probate  Judge. 
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No.  56. 

Citation.    (H68,288.) 
Lr  THE  Matter  of  the  Estate  )  p^j^^^  ^^^^ 

DoMiKOO  Ces^L,  Deceased.    )  ^^  ^  ^"""^^y  ^^  ^an  Diego. 

The  People  of  the  State  of  California  to  the  Sheriff  of  the  Coimty  of  San  Diego, 
greeting: 

Bj  order  of  this  court,  yon  are  hereby  required  to  cite  A.  B.,  public  admin- 
istrator of  said  county,  to  appear  before  this  court,  at  the  court  room  thereof, 
at  the  court  house  in  the  city  and  county  of  San  Diego,  at  a  special  term  of  the 
court,  to  be  held  on  Monday,  the  fifteenth  day  of  May,  1856,  at  ten  o'clock  in 
the  forenoon  of  that  da^  then  and  there  to  answer  the  petition  of  Vicente 
Cesefia,  this  day  filed  herein,  asking  for  the  revocation  of  the  letters  of  admin- 
istration granted  to  said  public  administrator  upon  this  estate,  and  the  issuing  ^^gg. 
of  letters  of  administration  to  said  petitioner  and  John  Phoenix,  and  make  due 
return  of  this  writ     [{{289,  290.] 

Witness,  the  Honorable  D.  C,  Judge  ex  officio  of  our  Probate  Court,  in  and 
noBAn^cou?!.]  ^^^  ^  county  of  San  Diego,  with  the  seal  of  said  court  affixed, 

this  first  day  of  May,  A.  D.  1856. 

Attest :  E.  F.,  Clerk. 

Betum  of  the  foregoing  citation.    (H289,  290.) 

County  of  San  Diego :  ss, 

I,  G.  H.,  sheriff  of  the  county  of  San  Diego,  certify  that  I  served  the  within 
citation  on  A.  B.,  the  public  administrator  of  said  county,  by  delivering  to  him  ^^^• 
personally  a  copy  thereof  duly  certified,  on  the  second  day  of  May,  1856,  at  the  <390. 
city  of  San  Diego  aforesaid. 

Dated,  San  Diego,  May  2d,  1856.        G.  H.,  Sheriff  of  San  Diego  county. 

By  J.  K.,  Deputy. 


Seotiont  re- 
ft rred  to. 


No.  57. 

Order  revoking  letters  of  public  administrator  and  granting 

letters  to  the  applicant.    (§69.) 

[TtILE,  etc.,  as  in  FOREGOiyO.] 

Application  having  been  duly  made  to  this  court  to  remove  A.  B.,  the  public 
administrator  of  this  county,  from  the  administration  of  this  estate,  and  to  grant 
administration  to  Vicente  Geseiia,  the  son  of  said  deceased,  and  to  John  Phce-  ^ 
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'  nix»  as  co-administrator  with  said  Vicente  Geaefia,  by  petition  of  said  Yioeote 
Ceeefia,  duly  filed  herein^  and  in  which  petition  Maria  Geaefia,  the  widow  of 
deceased,  and  said  John  Phoenix  join. 

Now,  at  this  day,  to  wit,  the  fifteenth  day  of  May,  1856,  at  ten  o'clock, 

A.  M.,  which  has  been  appointed  by  this  conrt  a  special  term  for  that  purpose, 

the  said  application  coming  on  to  be  heard,  and  the  citation  issned  under  the 

order  of  this  conrt  to  said  administrator  being  retnmed  and  filed  with  due  proof 

(SB.  of  legal  service,  and  the  proceedings  being  in  dne  form,  and  the  parties  appear- 

f 62.  ^E*  ^^  court  proceeds  to  hear  the  proofs  and  allegations  of  the  parties,  and  it 

&69.  APP^^Q^  to  ^  covat  therefrom  that  the  matters  alleged  in  said  petition  are 

true,  and  that  the  said  Vicente  Oesefia  and  John  Phoenix  are  competent  to  act 

'  as  administrators,  and  the  right  of  said  applicant  being  established.    And  it 

^^*  further  appearing  to  this  court,  that  administration  of  this  estate  has  been  here- 

i^'  tofore  regularly  g^ranted  to  A.  B.,  the  public  administrator  of  this  county ;  and « 

f  (B.  due  proof  having  been  made  to  the  court  and  filed  herein,  that  the  derk  has 

given  notice  of  this  application  for  the  issuance  of  letters  of  administration 

^^*  according  to  law,  by  posting  up  notices  in  three  public  places  in  this  county, 

one  of  which  was  the  place  at  which  this  court  is  held,  at  least  ten  days  before 

this  hearing,  stating  the  name  of  the  deceased,  the  name  of  the  applicant,  and 

the  term  (to  wit :  the  special  term  appointed  for  the  purpose)  of  the  court  at 

which  the  application  would  be  heard,  and  that  due  and  proper  notice  has  been 

given  according  to  law. 

It  is  hereby  ordered,  that  the  letters  heretofore  g^ranted  to  said  A.  B.,  public 

administrator,  be,  and  the  same  are  hereby  revoked,  and  that  letters  of  adminis- 

^W*  tration  be  granted  to  said  Vicente  Cese&a  and  John  Phoenix,  upon  their  taking 

the  oath  required  by  law,  and  filing  separate  ({74)  bonds  with  sufficient  sureties 

to  be  approved  by  the  court,  in  the  sum  of  five  thousand  dollars  each. 

And  it  is  further  ordered  that  said  A.  B.  render  an  account  of  his  adminis- 
tration to  this  court  within  ten  days,  and  that  he  deliver  over  to  said  Domingo 
Gesefia  and  John  Phoenix  as  such  administrators,  all  the  property  of  said  estate 
in  his  hands  or  under  his  control.  D.  G.,  Gounty  Judge, 

Dated,  &c.  And  ex  officio  Probate  Judge. 


§72,  7S. 


lioo. 


No.  58. 

Letters  of  administratioxi.    (§710 

Stete  of  Galifomia,  Gity  and  Gounty  of  San  Francisco :  ss, 
Sarah  Mark  is  hereby  appointed  administratrix  of  the  estate  of  Harris  Mark, 
iTl*  deceased. 

Witness :  William  Duer,  derk  of  the  probate  conrt  of  the  city  and  county  of 
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[sBAL.]    San  Francisco,  with  the  seal  of  the  court  affixed,  this  eighth  day  of 
February; A.  D.  1858. 

By  order  of  the  conrt,  William  Dueb,  Olerk. 

State  of  California,  City  and  Connty  of  San  Francisco  :  ss, 

I  do  solemnly  swear  that  I  will  support  the  Constitution  of  the  United  States  ^^ 
and  the  Constitution  of  the  State  of  California ;  that  I  will  faithfuUy  perfoim 
the  duties  of  Administratrix  of  the  estate  of  Harris  Mark,  deceased,  according 
to  law.  Sabah  Mask. 

Subscribed  and  sworn  [or  '*  affirmed/*  as  the  case  may  be]  before  me,  this  ^^- 
eighth  day  of  February,  1858. 

T.  W.  Fbeblon,  Judge  of  the  Probate  Court 


No.  59. 

Fetitioii  for  further  Becurity  where  suretieB  of  administrator 

are  inaufacient.    (^^78, 87.) 

Ik  th>  Ma™  of  thb  Estate  )  j^  p^^^^^^  ^.^^^^ 

Charles  Dais.  J      ^'^  ^°^  ^^""^^  ^^  ^"^  Francisco. 

To  the  Hon.  T.  W.  Freelon,  Probate  Judge  of  the  City  and  County  of  San  [>87. 
Francisco : 

The  petition  of  Robert  Jones  respectfully  showeth — 

That  James  McCull  and  Simon  Brown,  the  sureties  upon  the  administrator's  ^^'* 
bond  of  William  Dais,  the  administrator  [or  executor,  as  tJie  ease  may  be] 
herein  are  insolvent,  as  appears  by  their  petitions  in  insolvency,  respectively 
filed  in  the  district  court  of  this  district,  [or  "  are  becoming  insolvent,"  state  the 
facts,  or  other  causey  as  set  forth  in  section  78]  and  that  said  bond  is  insufficient. 
That  your  petitioner  is  interested  in  said  estate,  being  a  creditor  thereof.  Your 
petitioner  would  also  represent  that  said  administrator  is  wasting  the  property 
of  said  estate,  as  is  shown  by  the  affidavit  of  A.  B.,  hereunto  annexed  and  §82. 
made  a  part  of  this  petition. 

Wherefore  your  petitioner  prays  that  a  citation  may  issue  to  said  administn^ 
tor,  requiring  him  to  appear  and  show  cause  why  he  should  not  give  further  {79. 
security,  and  that  in  the  mean  time  his  powers  as  such  administrator  be  sus- . 
pended.     [{82,  see  also  {281  to  2286.]  Bobebt  Jones.     \ 


SMtiODtre- 
ftrred  to. 
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No.  60. 

Order  for  citatioxi  on  the  above.    (§79.) 

[Title,  m-c,  as  above.] 

Application  having  been  been  made  to  me  for  the  requirement  of  farther 
security  from  W,  D.,  the  administrator  of  this  estate  [or,  {83,  without  application, 
"  it  coming  to  my  knowledge,  etc."]  on  the  allegation  that  the  sureties  upon  his 
bond  have  become  insolvent,  and  being  satisfied  that  the  matter  requires  inves> 
'  ligation  :  It  is  hereby  ordered,  that  a  citation  issue  to  said  administrator,  re- 
quiring him  to  appear  before  me,  at  my  chambers,  on  the  tenth  day  of  May, 

,gj^  1857,  at  ten  o'clock,  A.  M.,  to  show  cause  why  he  should  not  give  further  secu- 
rity :  And  it  being  alleged  on  the  oath  of  A.  B.,  whose  aflSdavit  is  annexed  to 
said  petition,  that  the  said  administrator  is  wasting  the  property  of  said  estate : 

^82.  It  18  ordered,  that  the  powers  of  said  administrator  be  suspended  until  the  mat^ 

ter  can  be  heard  and  determined. 

T.  W.  Freelon,  County  Judge, 

Dated,  May  5th,  1857.  And  ex  officio  Probate  Judge. 


No.  61. 

Citation.    (fi79,288.) 


Ik  rn  Mattbe  of  the  Estate  1  ^„  ^^^^  ^.^^ 

C       City  and  County  of  San  Francisco. 


.  In  Probate  Court, 

OF  ^ 


Charles  Dais,  Deceased. 

f2B8.  I^c  People  of  the  State  of  California,  to  the  Sheriff  of  the  City  and  County 
of  San  Francisco,  greeting : 

By  order  of  this  court,  you  are  hereby  required  to  cite  William  Dais,  admin- 
istrator of  the  estate  of  Charles  Dais,  deceased,  to  appear  before  the  Probate 
(87.  Judge  of  the  city  and  county  of  San  Francisco,  at  his  chambers,  at  the  city 
hall,  in  the  city  and  county  of  San  Francisco,  on  the  tenth  day  of  May,  1857, 
at  ten  o'clock  in  the  forenoon  of  that  day,  then  and  there  to  show  cause  why 
the  sureties  upon  his  administrator's  bond  [otf  "  his  bond  given  on  an  order  to 
sell  real  estate,"  or  other  bond,  as  the  case  may  be]  should  not  be  declared  to  be 
^888.  insufficient,  and  why  he  should  not  give  further  security,  and  why  his  letters  of 
administration  should  not  be  revoked,  for  reason  of  having  wasted  the  property 
$288.  of  said  estate,  and  make  due  return  hereof.    (i}289,  290,  79.) 

Witness,  the  Hon.  T.  W.  Fredon,  Judge  ex  officio  of  our  probate  court, 
[seal.]  in  and  for  the  dty  and  county  of  San  Francisco,  with  the  seal  of  said 
court  affixed,  this  fifth  day  of  May,  A.  D.,  1857. 

Attest :  Thoxas  Hates,  Clerk. 
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Sections  re- 
ferred to. 


No.  62. 


Order  on  the  foregoing  application,  that  new  seourity  be 

given.    (4480,81.) 

[Title,  etc.,  as  above.] 

The  citation  ordered  hereiD,  on  the  fifth  day  of  May,  1857,  having  been  daly 
served  and  retained,  and  the  said  William  Dais,  administrator,  etc.,  and  the  said 
petitioner,  Robert  Jones,  having  this  day  appeared  before  me,  at  the  time  and  }80. 
place  named  in  said  citation,  and  the  proofs  and  allegations  of  the  parties  being 
heard,  and  it  being  shown  to  me  that  one  of  the  sureties  of  said  administrator, 
the  said  Simon  Brown,  is  solvent,  and  amply  sufficient ;  the  said  Simon  Brown 
who  has  filed  his  application  in  insolvency  being  another  person  of  the  same 
name ;  and  it  appearing  satisfactorily  to  me  that  the  said  James  McCull,  the 
other  sorety,  is  insolvent ;  and  it  further  appearing  to  me,  after  a  full  hearing  of 
the  proofs  and  allegations  of  the  parties,  that  said  administrator  is  not  wasting,  ^ 
nor  has  he  been  wasting  the  property  of  -said  estate ;  the  order  of  the  fifth  of 
May,  instant,  suspending  the  powers  of  said  administrator,  is  vacated,  and  he  is  f287. 
fully  restored  to  the  exercise  of  said  powers,  and  it  is  hereby  ordered,  that  the 
said  administrator  give  further  security,  in  the  sum  specified  in  the  bond  already 
given,  in  the  place  of  the  said  James  McOull,  to  be  approved  by  me,  within 
five  days,  [or,  that  the  said  administrator  file  a  new  bond,  in  the  form  prescribed  $76. 
by  law,  in  the  sum  of  twelve  thousand  dollars,  with  sureties  approved  by  me  ^73. 
within  five  days]  or  that  his  letters  of  administration  be  revoked. 

May  10th,  1858.  T.  W.  Fbbelon,  Probate  Judge. 


No.  63. 

Order  revoking  letters  in  the  Bame  matter.    (481.) 
[Title,  etc.,  as  above.] 

Order  having  been  made  herein  by  me,  on  the  tenth  day  of  May,  instant,  that 
William  Dais,  the  administrator  herein,  give  further  security  upon  his  bond  as 
administrator,  in  the  place  of  James  McCull,  within  five  days  from  that  date,  ^ 
and  no  further  security  having  been  given,  and  the  five  days  having  elapsed,  it 
is  hereby  ordered,  that  the  letters  of  administration  of  said  William  Dais  be, 
and  they  are  hereby  revoked,  and  his  authority  thereon  terminated. 
And  it  is  furthor  ordered,  Ac,  [condvde  as  inform  No,  57.]  *^*^ 

May  16th,  1858.  T.  W.  Fkbelon,  Probate  Judge. 


$80. 


flMtfont  re- 
ftmd  to. 
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No.  64. 
of  surely  to  be  released.   (fM.) 

In  thk  Maitbb  of,  Ac.  }■        Id  Probate  Court,  Sec, 

Yoar  petitioner,  Henry  Jones,  respectfully  shows  to  this  court — 
^^^      That  he  is  one  of  the  sureties  on  Ute  bond  giyen  by  A.  B.,  the  administrator 
herein,  on  qualifying  as  such  adniinistrator  on  the  tenth  day  of  June,  I66I,  and 
which  bond  was  duly  filed  in  this  court  on  that  day. 

That  your  petitioner  desires  to  be  released  from  all  reqK>n8llHlity  on  account 
of  the  future  acts  of  said  administrator. 

Wherefore  he  prays  that  said  A.  B.  may  be  cited  to  appear  and  give  other 
security,  and  that  your  petitioner  may  be  released  from  fturther  liability,  or  have 
such  other  relief  in  the  premises  as  may  be  proper. 

September  4th,  1861.  Hbnrt  Jonu. 


No.  65. 

Order  of  publication  to  release  surety*    (^84.) 
[TiTLS  OF  Estate  amd  Coubt.] 

Application  having  been  made  herein  by  Henry  Jones,  one  of  the  sureties 
^84.  apon  the  bond  of  A.  B.,  the  admioistrator  of  this  estate,  praying  to  be  released 
from  responsibility  on  account  of  the  future  acts  of  said  administrator,  upon 
which  a  citation  was  duly  issued  in  accordance  with  the  order  of  this  court,  to 
said  administrator,  requiring  him  to  appear  at  a  time  and  place  therein  spedfied, 
and  to  give  other  security ;  and  it  appearing  that  after  due  diligence  and  inqui- 
ry, the  said  administrator  cannot  be  found  :  It  is  ordered,  that  a  copy  of  said 
citation  be  left  at  his  last  phioe  of  residenoe,  and  that  said  citation  be  published 
for  three  months,  at  least  once  a  week,  in  the  *'  San  Francisco  Daily  Times,"  a 
newspaper  printed  and  published  in  the  city  and  county  of  San  Francisco,  in 
lieu  of  personal  service. 

[Or,  conclude  with  the  foUovfing  order.'] 

It  is  ordered,  that  Monday,  the  tenth  day  of  November,  A.  D.  1861,  at 
eleven  o'clock,  A.  M.,  be  fixed  for  hearing  said  matter,  and  that  a  new  citation 
be  issued  for  that  day,  directed  to  said  administrator,  and  that  the  same  be 
served  by  leaving  a  copy  thereof  at  his  last  place  of  residence  in  this  county, 
within  two  days,  and  that  said  citation  be  published  at  least  once  a  week,  eight 
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weeks  ptevioiisly  to  said  day»  in  the  **  San  Francisco  Daily  Times,"  a  newspaper 
printed  and  pnblished  in  the  city  and  ootmty  of  San  Francisco. 

M.  0.  Blake,  County  Jadge, 
September  5th,  1861.  And  ex  officio  Probate  Jndge. 


No.  66. 

Order  releasing  surety  on  his  request.   (^84  to  §86.) 

Iv  THB  Mattbb  of  thb  Estatk  )  Probatc  Gonrt, 

OF  >     Oity  and  Goonty  of  San  Francisco. 

Jaxbs  H.  Wingatk,  Dbosasbd.  )  January  4th,  1858. 

Helena  Wingate,  administratrix  of  said  estate,  having  been  cited  to  appear 
before  this  court,  by  an  order  entered  on  the  twenty-fourth  day  of  December  * 
last,  to  show  cause  why  Frank  T.  Maynard,  one  of  ti»e  sureties  on  her  official 
bond,  should  not  be  released  from  all  fbrther  liability  as  such  bondsman ;  and 
the  said  Helena  Wingate,  as  administratrix,  having  this  day  appeared  in  obedi- 
ence to  said  order,  and  filed  a  new  bond,  conditioned  for  the  faithful  discharge 
of  her  duties  as  administratrix  with  sufficient  surety,  which  said  bond  has  been 
this  day  approved  by  me :  It  is  hereby  ordered,  that  the  said  Frank  T.  May- 
nard be,  and  he  is  hereby  fiilly  discharged  from  all  future  liability  for  any  sub- 
sequent act,  default  or  misconduct  of  tiie  said  Helena  Wingate,  as  administra- 
trix of  the  said  estate.  T.  W.  Frbelok,  Probate  Judge. 


No.  67- 

Order  on  application  of  surety*  that  new  bond  be  given. 

(^84  to  ^86.) 


In  the  Matter  of  the  Estate  of  J.  Willabd 
Barkbb,  deceased,  on  the  application  of 
Henry  Pierce  to  be  discharged  from  liabil- 
ity on  the  bond  of  James  Thompson, 
executor. 


Probate  Courts 

City  and  County  of 

San  Francisco. 


This  day,  came  on  to  be  heard  the  application  of  Henry  Pierce,  one  of  the 
sureties  on  the  bond  of  James  Thompson,  as  executor  of  J.  Willard  Barker, 
deceased,  to  be  released  from  all  liability  on  said  bond  for  any  future  act,  default, 
or  misconduct  of  said  executor,  and  it  being  shown  to  the  court  tiiat  a  citation 
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ftrred  to. 
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has  beeD  iasaed  according  to  the  (bnner  order  of  the  court,  reqairiog  the  said 
Thompson  to  appear  on  Monday,  the  first  day  of  March,  1858,  at  eleven  o'dock 
A.  M.,  and  give  new  secorities  to  the  satisfaction  of  the  Judge  on  his,'  the  said 
Thompson's  bond,  as  ezecator  as  aforesaid,  and  that  said  citation  was  duly 
served  on  said  Thompson  on  the  twelfth  day  of  February,  1858,  [or,  state  more 
particularly  the  mode  of  service.  See  {84.]  and  it  appearing,  also,  that  a  state- 
ment in  writing  has  been  filed,  setting  forth  the  desire  of  said  surety,  Henry 
Pierce,  to  be  relieved  from  all  liability  on  said  bond  thereafter  arising,  and  the 
reasons  therefor,  which  statement  is  subscribed  and  verified  by  the  affidavit 
of  said  Pierce,  and  that  said  statement,  together  with  the  order  of  the  court, 
was  duly  served  on  said  Thompson  on  the  twelfth  day  of  February,  1858,  more 
than  ten  days  before  the  time  appointed  for  the  hearing  of  this  application,  and 
that  the  said  Thompson  appearing  by  counsel,  the  hearing  thereof  has  been 
regularly  continued  to  this  diy  by  consent  It  is  now  ordered,  that  within  five 
days  from  this  date,  the  said  James  Thompson  do  give  new  sureties  on  his  said 
bond,  as  executor,  to  the  satisfaction  of  the  judge ;  and  that  on  his  failure  so  to 
do,  his  letters  testamentary  be  revoked ;  and  it  is  further  ordered,  that  this 
application  be  continued  to  Monday,  the  twenty-second  day  of  March,  inst, 
for  the  further  order  of  the  court  herein. 
May  15th,  1858.  T.  W.  Fbbblov,  County  Judge. 


No.  68. 

Order  revoking  letters  for  failure  to  give  new  bond.  (^84  to  86.) 

In  thb  MATTnt  of  thk  Estate  )  In  the  Probate  Court 

OF  >  of  the 

J.  WnxABD  Baskkr,  Deosasbd.  )      City  and  County  of  San  Francisco. 

James  Thompson,  executor  of  the  last  will  and  testament  of  J.  Willard 
$84.  Barker,  deceased,  having  neglected  to  give  new  sureties,  to  the  satisfaction  of 

the  judge,  on  his  bond  as  executor,  as  aforesaid,  within  the  time  prescribed  by 
f^-  the  order  of  this  court  of  the  fifteenth  of  March,  inst.,  it  is  now  ordered,  that 

the  letters  testamentary  on  the  estate  of  said  Barker,  deceased,  heretofore  issued 

to  said  Thompson  by  this  court,  be,  and  the  same  are  hereby  revoked.     [Corir 

dude  as  in  form  No.  57.] 

T.  W.  Frbklon,  Probate  Judge. 
San  Francisco,  March  22d,  1861. 
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No.  69. 

Petition  for  special  letters.    (488.) 

Ik  ths  Matter  of  thb  Eotatb  )  p^^^^^  ^^^^ 

Ohalib  Grant,  Deoeasbd.     J       Oily  and  County  of  San  PranciBco. 

To  the  Hon.  M.  C.  Blake,  Probate  Jadge : 

Your  petitioner,  John  Grant,  respectfully  shows :  _ 

That  Charles  Grant,  a  resident  of  this  county,  died  on  the  third  day  of  May, 
1661,  leaving  estate  in  this  county. 

That  a  paper  document  has  heesa  filed  in  this  court,  purporting  to  be  the  gen- 
uine will  of  said  deceased.  That  on  account  of  opposition  made  thereto,  no 
letters  testamentary,  or  of  administration  of  any  kind,  have  been  issued  upon 
said  estate. 

That  the  property  of  said  estate  is  sufibring  loss  and  damage  from  the  want  of 
an  administrator,  or  other  person  having  authority  to  preserve  the  same. 

That  there  has  been  abeady  great  delay  in  granting  letters,  and  the  said  oppo- 
sition is  still  made  to  said  wiU,  and  seems  likely  to  be  still  greatly  protracted. 

That  your  petitioner  is  a  brother  of  deceased.  ^^* 

Wherefore,  he  prays  that  he  may  be  appointed  special  administrator  of  said 
estate  of  Charles  Grant,  deceased. 

Dated,  etc.  John  Grant. 


ftrred  to. 


No.  70. 

Order  for  speoial  letters.    (SS9.) 

In  the  Matter  of  the  Estate  )  In  the  Probate  Court, 

of  v         City  and  County  of  San  Fra 

Haiolton  Bowie,  Dboeasbd.    i  State  of  California. 


It  appearing  to  me,  upon  the  petition  of  Mrs.  Maiy  Bowie,  widow  of  the  said 
Hamilton  Bowie,  deceased,  that  said  deceased  departed  this  life  on  or  about  the 
twenty-first  day  of  September,  A.  D.  1856,  in  the  B^ublic  of  Nicaragua, 
Central  America,  and  that  he  was  at  the  time  of  his  death  a  resident  of  the  said  (SS7. 
dty  and  county  of  San  Francisco,  and  that  he  died  intestate,  leaving  property 
and  estate  in  said  city  and  county,  and  that  said  petitioner  is  the  widow  of  said 
deceased,  and  prays  general  letters  of  administration  on  said  estate,  and  in  the 
mean  time  special  administration  thereon ;  and  the  said  allegations  in  said  peti- 
tion appearing  to  be  true  by  witness,  and  it  likewise  appearing  that  there  has 
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SeottOBirt- 

^'  been  delay  in  taking  oat  letters  of  administratton  od  said  estate,  it  is  ordered 
that  Mondajr,  the  tenth  day  of  May,  1858,  be  appointed  for  the  bearing  of  said 
application  for  general  ktten  of  administration  npon  said  estate,  and  that  nntil 
SQcb  general  letten  be  granted,  stid  Mary  Bowie  be  appointed  spedal  admin> 
istratrix  of  said  estate,  with  ftill  power  and  authority  to  coUoct  and  take  charge 
of  the  estate  of  the  deceased,  in  whatever  ooonty  or  coonties  the  same  may  be 
foond,  and  to  exercise  sach  other  powers  as  may  be  necessary  for  the  preserva- 
tion of  said  estate,  and  that  letters  as  sach  special  administratrix  shall  issue  to 
^91,  said  Mary  Bowie  on  giviog  bond  in  the  sam  of  tlfiOO,  with  sureties  to  the  satis- 
&ction  of  the  undersigned,  probate  judge. 

M.  G.  Blake,  Probate  Judge. 
San  Francisoo,  April  24th,  1858. 


»W 


No.  71. 

Special  letters  of  administration*   WTl,  89.) 

OwT  AND  County  of  San  Fhanciboo.  \  "^  ^~***^  ^"*" 

.^^  Mary  Bowie  is  hereby,  in  accordance  with  the  order  of  the  probate  judge, 
appointed  special  administratrix  of  the  estate  of  Hamilton  Bowie,  deceased, 
until  general  letters  be  granted,  with  full  power  and  authority  to  collect  and 
take  charge  of  tha  estate  of  said  deceased,  in  whatever  county  or  counties  the 
same  may  be  found,  and  to  exerdse  such  other  powers  and  perform  such  duties 
as  may  be  necessary  for  the  preservation  of  the  estate,  and  as  are  provided  by 
law. 

Witness :  William  Duer,  derk  of  the  Probate  Court  of  the  city 
t^         [sKAL.]        and  county  of  San  Francisco,  with  the  seal  of  the  court  affixed, 

this  twenty-fourth  day  of  April,  A.  D.  1858. 
By  order  of  the  court  Wiluam  Dubr,  Clerk. 

By  D.  P.  Bklknap,  Deputy  Clerk. 

State  of  California,  City  and  County  of  San  Francisco :  ss, 

I  do  solemnly  swear  that  I  will  support  the  Constitution  of  the  United  States 
^^  and  the  Constitution  of  the  State  of  California ;  that  I  wiU  foithfully  discharge 
the  duties  of  special  administratrix  of  the  estate  of  Hamilton  Bowie,  deceased, 
according  to  law.  M.  Bowis. 

Subscribed  and  sworn  to  before  me,  this  twenty-fourth  day  of  April,  1858. 

D.  P.  Belknap,  Deputy  Clerk. 
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No.  72. 

Order  for  probate  of  a  will  subsequently  found  after  adminis- 
tration has  been  granted,  and  for  revocation  of 
such  administration*    (H98, 99.) 

In  the  Mattkb  of  thk  Estatb)  Probate  Court, 

OF  >-       City  aod  County  of  San  Francisco, 

J.  Caleb  SmitHi  Deceased.     )  State  of  California. 

The  petition  of  Austin  E.  Smith,  heretofore  filed  in  the  above  entitled  mat- 
ter, praying  for  the  admiasioq  to  probate  of  a  document  purporting  to  be  an 
authenticated  copy  of  the  last  will  and  testament  of  said  deceased,  and  to  be 
appointed  executor  of  the  said  estate,  and  that  letters  testamentary  thereon  be 
granted  to  said  petitioner  this  day  coming  on  regularly  to  be  heard. 

On  reading  and  filing  due  proof  of  the  publication  of  the  order  to  show  why  $1T. 
the  prayer  of  the  said  petitioner  should  not  be  granted  as  aforesaid,  and  of  the  ^28. 
notice  of  the  present  hearing  as  required  by  law ;  and  it  appearing  to  the  court 
that  the  will  of  said  deceased  has  been  duly  proved  and  allowed  in  the  court  of  §37. 

,  of county,  in  the  State  of  Virginia,  the  same  being  a  court  of 

competent  jurisdiction,  that  the  said  testator  at  the  time  of  his  death  was  a  res- 
ident of  the  city  and  county  of  San  Francisco,  and  has  left  an  estate  in  this 
city  and  county,  and  that  said  will  has  been  executed  in  conformity  with  the 
laws  of  the  State  of  California,  and  it  therefore  appearing  that  the  instrument 
ought  to  be  allowed  as  the  will  of  the  said  deceased,  and  that  the  said  copy  and 
the  probate  thereof  are  duly  authenticated,  and  R  H.  Lloyd,  Esq.,  the  attorney  ^^ 
appointed  by  the  court  to  represent  the  absent  heirs  and  persons  interested  resi- 
dent out  of  this  city  and  county,  being  present  and  consenting  thereto,  and  no 
one  appearing  to  oppose : 

And  it  further  appearing  that  the  said  Austin  E.  Smith  was  duly  appointed 
the  administrator  of  the  said  estate  by  an  order  of  this  court,  dated  the  twenty- 
second  day  of  October,  1856,  and  that  the  said  will  has  been  discovered  and 
duly  proved  and  allowed  as  aforesaid  since  the  granting  of  said  order. 

It  is  now,  this  fifteenth  day  of  March,  1858,  ordered,  adjudged  and  decreed 
that  the  said  will  be  allowed  as  the  will  of  said  deceased,  and  that  said  antheo- 
ticated  copy  be  admitted  to  probate  and  recorded  as  the  last  will  and  testament 
of  J.  Caleb  Smith,  deceased,  and  that  said  will  have  the  same  force  and  eflect  *^* 
as  if  it  had  been  originally  proved  and  recorded  in  this  court :  it  is  further  i^' 
ordered,  that  the  said  Austin  E.  Smith  be,  and  he  is  hereby  appointed  executor 
of  said  will,  and  that  letters  testamentary  upon  the  estate  of  said  deceased  left 
unadministered  issue  to  said  executor,  upon  his  taking  the  oath  prescribed  by 
law,  and  giving  a  bond  conditioned  for  the  faithful  execution  of  his  duties  as 
such  executor,  in  the  sum  of  $12,000,  to  be  approved  by  the  judge  of  this  court. 

And  it  is  further  ordered,  that  the  letters  of  administration  heretofore  granted  ^aoi. 
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to  the  said  Angtb  E.  Smith,  as  aforesaid,  be  and  the  same  are  hereby  revoked, 
and  that  said  Austin  E.  Smith  do  render  an  account  of  his  administration,  as 
aforesaid,  to  this  court  within  thirty  days  from  this  date. 

T.  W.  Fbbelon,  Probate  Judge. 
San  Francisco,  March  15th,  1858. 


No.  73. 

Beaignation  of  executor.    (UOO.) 

In  TBI  Maitbb  or  thb  Estatb  \  In  Probate  Court 

OF  >  Of  the  Counts  of  Santa  Clara, 

Francisco  Blanco,  Dbcsased.  )  State  of  California. 

To  the  Hon.  John  H.  Moore,  Judge  of  the  Probate  Court  of  the  county  of 
Santa  Clara: 

I,  James  Stokes,  at  present  one  of  the  executors  of  the  last  will  and  testa- 

^       ment  of  Francisco  Blanco,  deceased,  duly  appointed  and  qualified  as  such  under 

the  order  of  this  court  on  the  tenth  day  of  December,  A.  D.  1855,  do  hereby 

resign  my  said  appointment  as  such  executor,  and  pray  to  be  duly  discharged 

upon  the  settlement  of  my  account,  which  is  herewitii  filed. 

Date,  San  Jose,  June  3d,  1858.  Jaxbs  Stocks. 


No.  74. 

Order  of  discharge  of  administrator  on  resignation.   (UOO.) 

Ik  thb  Matter  of  thb  Estatb  )  p^^^j^  conrt,  • 

Jahbs  Bla«,  Dbcbabkd.       [     City  and  County  of  Sm.  PnmciBca 

J.  Whitney,  Jr.,  administrator  of  the  estate  left  unadministered  of  James 
aoo.  Blair,  deceased,  having  heretofore  filed  his  resignation  as  such  administrator, 
praying  to  be  discharged  from  the  trust ;  and  it  appearing  to  the  court  that 
the  said  administrator  has  duly  settled  his  accounts,  and  that  he  has  delivered 
up  the  property  of  the  estate  in  his  hands  to  William  Norris,  in  accordance 
with  the  former  order  of  this  court  appointing  sud  Norris  to  receive  said  prop- 
erty. 
It  is  hereby  ordered  and  decreed,  that  the  resignation  of  said  administrator 
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be,  and  the  same  is  hereby  accepted,  and  be  is  hereby  released  and  discharged  ^'  ^' 
from  his  said  tmst,  and  his  letters  of  administration  are  vacated. 

M.  C.  Blake, 
County  Jndge,  and  ex  officio  Jndge  of  the  Probate  Court. 


No.  75. 

Appointment  of  appraisers*    (4106.) 

In  thb  Matteb  of  the  Estate  )  In  the  Probate  Court. 

OF  V  of  the 

Alexis  Williams,  Deceased.   )         City  and  County  of  San  Francisco. 


Letters  of  administration  having  been  granted  to  I.  Lawrence  Pool,  and 
application  being  made  to  this  court  for  appointment  of  appraisers,  to  appraise 
the  estate  of  said  deceased  : 

It  is  hereby  ordered,  that  C.  C.  P.  Parker,  George  Jones  and  Samuel  Swift,  (^<^- 
^hree  disinterested  persons,  competent  and  capable  to  act,  be  appointed  such 
appraisers. 

San  Francisco,  April  1st,  1858.  M.  C.  Blake,  Probate  Judge. 


No.  76. 

Inyentory,  with  the  affidavits,  fto.   (H106,  111.)  .y^ 

Ik  te>  Matte,  of  ths  Ewate  |  p^j^^^  ^^ 

Alexis  Williahs,  Deceased,   f     ^^  ^  ^»"*y  <>'  S«i  Prandsco. 


I,  WiUiam  Duer,  County  Clerk  of  the  city  and  county  of  San  Francisco, 
and  ex  officio  Clerk  of  the  Probate  Court,  do  hereby  certify  that  C.  C.  P.  Pa^ 
ker,  G^rge  Jones  and  Samuel  Swift  haye  been  duly  appointed  appraisers  of  ^ 
the  estate  of  Alexis  Williams,  deceased,  by  order  of  the  court,  duly  entered  and 
recorded  on  the  first  day  of  April,  A.  D.  1858. 

[seal.]     Witness  my  hand  and  seal  of  said  Probate  Court,  this  first  day  of 
April,  1858.  William  Dueb,  Clerk. 

State  of  California,  City  and  County  of  San  Francisco :  ss, 

C.  C.  P.  Parker,  Gfeorge  Jones  and  Samuel  Swift,  duly  appointed  i^praisers 
of  the  estate  of  Alexis  Williams,  deceased,  being  duly  sworn,  each  for  himself,  ^^^' 
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sajB,  tliat  be  will  tnily,  honestly  and  impartially  ^)pnufle  the  [iroperty  of  said 

estate  which  shall  be  exhibited  to  him,  aooording  to  the  best  of  his  knowledge 

and  ability. 

Subscribed  and  sworn  before  me,  this  17th  )  0.  C.  P.  Parkbr, 

day  of  May,  1858.  v  Gbobob  Jonks, 

John  Haitka,  Deputy  Oerk. )  Samurl  Swirr. 

Ik  thb  Matter  of  trs  Estate) 

OF  V  Inyentory  and  Appraisement  ({L05, 107-8.) 

Alexis  Williams,  Deceased.   ) 

Real  Estate. 

1.    A  certain  lot  of  land  in  the  city  and  oonnty  of  San  Frandsoo, 

described  as  foUows,  etc.,  etc.,  valued  at $10,000  00 

fi07.  2.    A  certain  tract  of  Uind  in  the  county  of  Alameda,  described, 

etc,  etc.,  valued  at 5,000  00 

All  the  real  estate  is  separate  property,  as  &r  as  can  be  ascertained. 

Personal  Estate. 

3.  Promissory  note,  made  by  John  Hoyt,  dated  May  Ist,  1857, 

for  il,000,  endorsed  hy  Wm.  Pitt    Payment  of  $200  re- 
ceipted.   Valued  at 800  00 

4.  Promissory  note,  Peter  Hanks,  $375,  conddered  worthless. 

fi06.  5.    One  horse,  valued  at 200  00 

6.  One-half  partnership  interest  in  the  house  of  Holman,  Williams 

k  Co.,  valued  at 6,000  00 

7.  Clothing  and  furniture,  small  items,  valued  at 47  00 

U06.  8.    Moneys  that  have  come  to  the  hands  of  the  administrator.. . . .     1,083  25 

822,130  25 
All  the  personal  estate  is  common  property.    ({107.) 

State  of  California,  City  and  County  of  San  Francisco  :  m. 

I.  Lawrence  Pool,  administrator  of  the  estate  of  Alexis  Williams,  deceased, 

fill,  being  duly  sworn,  says,  that  the  annexed  inventory  contains  a  true  statement  of 

all  the  estate  of  the  deceased  that  has  come  to  the  knowledge  and  possession  of 

deponent,  and  particularly  of  all  money  bdonging  to  said  deceased,  and  all  just 

claims  of  said  deceased  against  this  deponent 

I.  Lawrence  Pool. 

Subscribed  and  sworn  before  me,  this  seventeenth  day  of  May,  A.  D.  1858. 

William  R.  Satterlee,  Deputy  Clerk  of  the  Probate  Court 

We,  the  undersigned,  duly  appointed  appraisers  of  the  estate  of  Alexis  Wil- 
(111.  liams,  deceased,  do  certify  that  the  property  mentioned  in  the  foregoing  appnuse- 
ment  has  been  exhibited  to  us,  and  we  appraise  the  same  at  twenty-two  thou- 
sand, one  hundred  and  thirty  dollars  and  twenty-five  cents. 
May  20th,  1858.  C.  C.  P.  Parkxb, 

Geoboe  Jones, 
Samuel  Swift, 
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Seotioncre- 
Betate  of  Alexis  WUMams,  deceased,  *"^  *•• 

To  Parker,  Jones  and  Swift,  Appraisers,  Dr. 
To  compeosatioD  for  services  in  appraising  said  estate,  items  as  follows  i 

Two  days'  services,  at  $5  per  day  each $30  00 

Necessary  disbursements,  as  follows : 
Fare  to  Alameda  county  and  return $1  50 

<31  50 
Received  payment,  0.  C.  P.  Parkbr, 

Geobge  Jones, 

Samuel  Swift. 

This  bHI  of  appnisers'  fees  allowed  this  twentieth  day  of  May,  1858. 

M.  0.  Blake.  Probate  Judge.      *^^ 


State  of  Oalifomia,  City  and  County  of  San  Francisoo  :  ss. 

C.  C.  P.  Parker,  George  Jones  and  Samuel  Swift,  the  appraisers  above 

named,  being  duly  sworn,  each  for  himself,  says,  that  the  foregoing  bill  of  items 

is  correct  and  just,  and  that  the  services  have  been  duly  rendered  as  therein  set 

forUi. 

Subscribed  and  sworn  to  before  me,  this  twentieth  1  C.  C.  P.  Pabkbb, 

day  of  May,  A.  D.  1858.  >  Gboboe  Jones, 

Bbnj.  E.  Baboock,  Deputy  Clerk.     )  Samuel  Swm. 
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No.  77. 

Order  to  show  oause  why  letters  Bhould  not  be  revoked  for 

flAilure  to  file  inventory. 

[Title  of  Estate  and  Court.] 

On  reading  and  filing  the  petition  of  A.  B.,  duly  verified,  showing  that  CD.,  ^m. 
the  administrator  of  Uie  estale  of  £.  B.,  deceased,  has  neglected  to  file  any 
inventory  of  said  estate,  within  the  period  of  the  next  term  after  his  appoint- 
ment, the  time  prescribed  by  law,  nor  within  the  period  of  two  months  thereaf- 
ter, the  further  time  granted  him  for  that  purpose  by  the  order  of  this  court 
duly  made  and  recorded  on  the  fourth  day  of  January,  1858 ;  it  is  hereby 
ordered,  that  the  said  C.  D.,  administrator,  be  cited  to  be  and  appear  before 
this  court,  at,  etc.,  on,  etc.,  to  show  cause  why  his  letters  of  administration 
should  not  be  revoked. 

Dated,  etc.  M.  X.,  Probate  Judge. 


Saetlou  re- 
ferred to. 
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No.  78. 

iSommary  revocation  of  letters  for  flailiire  to  file  inventory. 

In  Probate  Conrt,  etc    In  the  Matter  of  the  Estate  of;  etc. 

f  112.  ^^  appearing  to  this  court,  from  the  files  thereof,  and  from  the  proofs  made  to 
the  satisfaction  of  the  court,  that  John  Ooz,  the  execotor  of  the  last  win  of 
A.  B.,  deceased,  has  failed  to  return  any  inventory  of  the  property  <^  said 
estate,  that  the  term  of  court  succeeding  the  term  at  which  he  was  appointed 
executor  has  expired,  and  that,  alter  the  order  of  this  court,  duly  made,  and 
returned  served  upon  said  executor,  he  refuses  to  file  such  inventory,  or  to  show 
cause,  and  the  time  allowed  by  said  order  having  expired  :  Now,  on  motion  of 
J.  E.,  it  is  hereby  ordered,  that  his  letters  testamentary  be,  and  the  same  aie 
hereby  revoked,  and  his  bond,  as  such  executor  is  declared  forfeited,  and  held 
liable  to  said  estate  for  any  injury  sustained  by  said  neglect 
Dated,  &c  Signed,  &c. 


No.  79, 

Petition  on  oomplaint  of  embesilementt  etc.    (^117.) 
[TiTLB  OF  EsTATi  AND  CouBT.]  January  25th,  1858. 

To  the  Hon.  the  Probate  Judge  of,  kc, 

(117.  A.  B.,  administrator,  &c.,  complains  that  one  0.  D.,  as  your  petitioner,  is 
informed  and  believes,  was  a  short  time  previous  to  the  death  of  deceased  in 
possession  of  a  certain  diamond  ring,  of  the  value  of  five  hundred  dollars,  the 
property  of  said  deceased ;  that  the  said  C.  D.,  refuses  to  give  any  information 
in  regard  to  the  same,  or  to  make  any  answers  to  the  inquiries  of  your  petitioner 
in  reference  thereto.  Wherefore,  your  petitioner  complains  that  said  0.  D. 
conceals,  or  has  embezzled  or  disposed  of  said  property  of  said  deceased,  and 
prays  that  he  may  be  cited  to  appear  before  this  honorable  court  and  be  exam- 
ined on  oath,  and  answer  interrogatories  touching  the  matter  of  this  oomplaint. 

A.  B.,  AdmY. 
State  of  California,  City  and  County  of  San  Francisco  :  ss, 

A.  B.,  the  above  petitioner,  being  duly  sworn,  says  that  he  has  read  the 
foregoing  petition  and  knows  the  contents  thereof,  and  that  the  same  is  true  of 
his  own  knowledge,  except  as  to  the  matters  therein  stated  to  be  on  informa- 
tion or  belief,  and  as  to  those  matters,  he  believes  it  to  be  true.  A.  B. 
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Sabscribed  and  swqtd  to  before  me,  this  twenty-fifth  day  of  January,  1858. 

E.  P.  Feokham,  Notary  Public. 
An  order  for  citation  and  also  a  citation  can  easily  be  drawn  from  the  above 
petition.    See  forms  Nos.  56,  57,  61  and  62. 


860tlOlklT«- 

ftiTtd  to. 


No.  80. 

Order  for  warrant  of  oommitment  for  reftising  to  answer. 

»U8.) 

[In  the  Matter  of,  kc — ^In  Probate  Court,  Sec] 

G.  D.,  having  been  cited  before  this  court  to  be  examined  and  answer  inte^ 
rogatories  concerning  certain  property  alleged  in  the  complaint  of  A.  B., 
administrator,  to  be  the  property  of  said  estate,  and  the  citation  being  duly 
returned,  properly  served,  and  the  said  0.  D.  having  appeared  in  obedience 
thereto,  and  having  refused  to  answer  the  interrogatories  put  to  him  touching 
the  matter  of  said  complaint,  after  being  ordered  thereto  by  the  court,  and 
which  interrogatories  are  as  follows :  [here  insert]  and  the  said  C.  D.  still 
refusing  to  answer  the  said  interrogatories,  whereby  said  G.  D.  is  guilty  of  a  con- 
tempt :  It  is  hereby  ordered,  that  the  said  G.  D.  be  committed  to  the  county 
jail  of  this  county,  there  to  remain  in  close  custody,  until  he  shall  submit  to  the 
order  of  this  court,  and  answer  said  interrogatories,  and  that  a  warrant  for  tliat 

purpose  issue. 

M.  C.  Blake,  Probate  Judge. 


No.  81. 

Warrant  of  commitment.    (ill8)^(H48i,  489  of  Fsaotioi  Act.) 

IH  THE  Mattee  OF  THE  EsTATE  |  In  Probato  Oourt, 

E.  p..  Deceased.  )        ^^  "^  ^^"'^  ^^  ^"^  Francisco. 

The  People  of  the  State  of  California,  to  the  Sheriff  of  the  City  and  County  of 
San  Francisco,  greeting :  ***• 

Yon  are  hereby  commanded  to  take  the  body  of  C.  D.,  and  imprison  him  in  .y^ 
the  county  jail  of  the  city  and  county  of  San  Francisco,  in  close  custody,  for 
refusing  to  answer  certain  interrogatories  propounded  to  him  upon  his  exami- 
natiou  on  the  complaint  of  A.  B.,  administrator  in  the  estate  of  E.  F.,  de- 
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8«otloBire- 

'  ceased,  as  follows :  [here  insert  laterrogatoiieB]  tiiere  to  lemam  until  he  shali 


consent  to  answer  said  interrogat<»ic8,  or  nntil  the  ftirthor  commaDd  of  tliis 
court 

Witness,  the  Honorable  M.  €.  Blakb,  Jndge  ex  oH&oo  of  our  Frob«te 
[l.  8.]     Goort,  in  and  for  the  dty  and  county  of  San  Frandsoo,  with  die  seal 
of  said  court  affixed,  this  nineteenth  day  of  April,  A.  D.  1856. 

Attest :  WiLLiAX  Duebl,  CkA. 

By  J.  F.  BowMAK,  Deputy. 


No.  82. 

Petition  for  ftunily  allowanoe.   C^120.) 

[TiTLB,  ETO.,  OF  EsTATB  AND  GOUBT.] 

The  petition  of  0.  B.,  widow  of  A.  B.,  deoeased,  respectfiilly  showeth : 

That  letters  of  administration  have  been  granted  herein  to  E.  F.,  [oTt  thai 
general  letters  of  administration  faaye  not  yet  been  granted  apon  said  estate] 
and  that  no  inventory  has  been  as  yet  returned  to  this  court 

That  your  petitioner,  and  G.  H.,  J.  K.  and  L.,  the  minor  diildren  of  said 
deoeased,  are  without  estate  of  their  own,  and  wholly  dependent  upon  the  estate 
of  said  deoeased  for  maintenance ;  that  said  estate  is  amply  able  to  provide  an 
aOowance  to  yonr  petitioner  for  her  support,  and  that  of  her  said  minor  chil- 
dren, to  the  extent  of  two  hundred  and  fifty  dollars  per  month,  and  whidi  is  a 
reasonable  amount  for  that  purpose,  according  to  their  circumstances  and  accos- 
^     *  tomed  mode  of  life. 

Wherefore  yonr  petitioner  prays  that  an  allowance  out  of  said  estate  to  said 
amount  of  two  hundred  and  fifty  dollars  per  month,  for  the  support  of  the 
fiunily  of  said  deoeased,  until  the  return  of  said  inventory,  be  made  by  order  of 
this  court  G.  B. 


No.  83. 

Order  for  an  allowance.    (il20.) 

[TiTLB  OP  ESTATB  AND  GoUBT.] 

On  reading  and  filing  the  petition  of  G.  B.,  the  widow  of  said  deceased,  pray- 
*       ing  that  a  provision  for  the  support  of  the  family  of  deceased  be  made  out  ot 
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and  estate,  imtil  the  return  of  an  inventory,  and  on  hearing  the  testimony  of 
G.  H.,  a  witness  dnly  examined  before  me  onder  oath  :  It  is  hereby  ordered, 
that  the  som  of  two  hnndred  and  fifty  dollars  per  month  be  appropriated  ont  of 
said  estate  for  the  support  of  said  G.  B.  and  her  minor  children,  nntil  the  inven- 
tory be  letamed,  and  E.  F.,  the  administrator  of  said  estate,  is  hereby  ordered 
to  pay  the  same  monthly,  on  the  first  day  of  each  and  eyery  month,  to  the  said 
0.  B.,  widow  of  said  deceased,  nntil  said  inventory  be  retnmed,  or  nntil  the  fbr- 
iher  order  of  this  court 
Dated,  etc.  M.  N.,  Probate  Judge. 


to. 


No.  84. 

Order  setting  apart  property.    (U21.) 

[TrrLE  OF  ESSTATB  AND  OOUBT.] 

The  petition  of  0.  B.  being  filed  herein  and  presented  to  this  court,  and  ^i^i. 
the  said  petitioner  being  examined  under  oath,  uid  it  appearing  to  this  court 
that  the  inventory  of  the  estate  of  deceased  has  been  returned  and  filed,  the 
same  having  been  duly  appraised,  whereby  it  appears  that  said  estate  is  pos- 
sessed of  property  to  the  amount  in  value  of  #20,000,  and  it  further  appearing 
by  the  said  petition  of  C.  B.,  the  widow  of  deceased,  that  the  amount  of  prop- 
erty included  in  said  inventory  which  is  by  law  exempt  from  execution  is 
inmificient  for  the  support  of  the  said  widow  and  the  minor  children  of  deceased, 
and  that  the  sum  of  two  hundred  and  fifty  dollars  per  month  heretofore  allowed 
by  this  court  is  insufficient  for  the  purposes  of  such  maintenance ;  and  it  further 
appearing  by  said  petition  that  the  debts  of  said  estate  are  moderate,  and  do 
not  exceed,  in  all  probability,  the  sum  of  81,000,  and  the  above  matter  being  fiao. 
isabstantiated  by  competent  testimony :    It  is  hereby  ordered,  that  the  order 
heretofore  made  in  this  estate,  granting  an  allowance  to  the  widow  and  minor 
children  of  deceased  of  two  hnndred  and  fifty  dollars  per  month,  be  vacated, 
and  that  an  allowance  of  three  hnndred  dollars  per  month  be  made  from  hence- 
forth, and  until  the  fbrther  order  of  the  courts  to  be  paid  to  said  widow,  monthly,  .^^ 
on  the  first  day  of  each  month,  by  the  administrator.    And  it  is  further 
ordered,  that  the  homestead  of  said  deceased,  consisting  of  a  certain  lot  with 
the  dwelling  house  thereon,  situate,  lying  and  being  in  the  city  of  San  Fran-  ^194. 
Cisco,  and  described  as  follows,  eta  :  [insert  description]  and  also  the  following  ''®^* 
articles  mentioned  and  appraised  in  said  inventory,  to  wit :  [insert  the  articles]  (l^ 
be  set  apart  for  the  use  of  the  family  of  deceased,  the  ono-half  of  part  of  all 
which  property  so  set  apart  shall  belong  to  the  said  widow,  and  the  remaining 
half  in  equal  shares  to  John,  James,  Sarah,  Ellen  E.,  and  Mary  Ann,  the  minor 
duldren  of  deceased.    It  is  further  ordered,  that  a  copy  of  this  order  be  recorded  $V6. 
in  the  office  of  the  Beoorder  of  the  city  and  county  of  San  Francisoo. 

M.  G.  BI.AKB,  Probate  Judge. 


t 
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No.  85. 

Order  for  allowanoe  while  estate  ie  ineolveiit.   (fl22.) 
[TiTUB  or  Estate  akd  Ooubt.] 

Od  reading  and  filing  the  petition  of  B.  S.,  widow  of  deceased,  and  on  the 
testimony  of  A.  B.,  the  administrator  and  other  witnesses  duly  sworn  and  exam- 
ined, and  it  appearing  therefrom  that  the  said  estate  is  insolvent,  and  that  it  is 
neoeasary  that  provision  shoold  be  made  out  of  said  estate  for  the  maintenanoe 
of  the  fiunily  of  said  deceased,  it  is  hereby  ordered  that  an  allowance  of  fifty 
dollars  per  month  be  made  for  thdr  snpport  dnring  the  progress  of  the  settle- 
f  12S.  ment  of  the  estate,  for  a  period  not  to  exceed  one  year,  and  the  administrator  is 
4 128.  ordered  to  pay  the  same  monthly  to  said  R  S.,  widow  of  deceased,  oat  of  the 
fonds  of  said  estate. 
Dated,  etc  M.  N.,  Probate  Judge. 


No.  86. 

Order  that  the  whole  estate  be  paid  to  the  flamily.    (^126.; 
[TiTLB  OF  Estate  and  Coubi.] 

0 

The  petition  of  A.  B.,  widow  of  L.  B.,  deceased,  being  presented  to  this 
court,  showing  that  there  are  four  minor  children  of  deceased  him  smrviving, 
George,  Mary,  Snsan  and  Helen  Kate,  who  are  without  means  of  snpport,  and 
it  appearing  from  the  inventory  retomed  by  the  said  A.  B.,  administratrix  of 
said  deceased,  that  the  value  of  the  estate  does  not  exceed  five  hundred  dollars. 
It  is  hereby  ordered,  adjudged  and  decreed,  that  after  the  payment  of  the 
charges  of  the  funeral  of  said  deceased  and  of  the  expenses  of  administration, 
which  amount,  as  appears  by  the  account  of  the  administratrix  filed  herein,  to 
the  sum  of  one  hundred  and  twenty-two  dollars  and  fifty  cents,  the  whole  of  the 
estate  being  the  amount  of  four  hundred  and  fifty-seven  dollars,  as  shown  by 
said  inventory,  be  assigned  for  the  use  and  snpport  of  said  minor  childr^i,  and 
that  no  further  proceedings  be  had  in  this  administration  unless  further  estate 
be  discovered.  And  it  is  further  ordered,  that  the  whole  of  said  property  so  set 
apart,  to  wit :  the  property  and  estate  set  forth  in  the  inventory  filed  herein, 
less  the  amount  necessary  to  pay  said  funeral  charges  and  the  expenses  of  admin- 
istration, be,  and  the  same  is  hereby  declared  to  be  the  property  of  said  minor 

§125.  children ;  the  widow,  the  said  A.  B.,  having  a  mamtenance  derived  from  her  own 
property,  equal  to  the  one-half  part  or  portion  of  the  property  set  apart  for  the 

^^'  benefit  of  the  fiimily  of  deceased,  the  whole  amount  thereof  is  hereby  decreed  to 

be  the  property  of  said  minor  children. 

M.  N.,  Probate  Judge. 
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8MtiOD8  re- 
ferred to. 


No.  87. 

Order  for  allowanoe  to  flunily.    (U22.) 

Lc  THK  Mattkh  of  thb  Bstaib  I  i„  p^^^^  Court. 

JoHK  HakJI'dmeaskd.        j       City  and  County  of  San  FrancuKO, 

It  Appearing  to  the  court  on  the  application  of  the  executrix  and  execator  of 
said  estate  that  said  testator  died  leaving  a  widow  and  five  children,  four  of 
whom  are  minon,  and  three  of  the  minors  females,  and  that  said  widow  and  ^122. 
children  are  not  posBessed  of  any  separate  estate,  and  that  a  reasonable  allow- 
ance out  of  the  said  estate  is  necessary  for  their  support.  It  is  therefore  ordered 
by  the  court,  that  the  sum  of  twenty-five  hundred  dollars  be  allowed  and  set 
apart  for  the  support  and  maintenance  of  said  widow  and  minor  children,  for 
one  year  from  and  after  the  date  of  the  letters  testamentary  herein,  and  also 
that  the  property  belonging  to  said  estate  and  exempt  from  execution  shall  also 
be  set  apart  and  reserved  for  the  use  of  said  widow  and  minor  children,  to  be 
paid  to  them  out  of  said  estate,  as  circumstances  may  require.  ' 

T.  W.  Frbelok,  Probate  Judge. 


No.  88. 

Order  of  refarenoe  on  application  for  a  homestead.    (H208, 

206,  121.) 

Is  TE>  MaTTBK  OF  TRU  BsTATK  )  p^^^^^  Court, 

BioHARD  W.  BOABD,  DKKAttD.  j      ^'^^  '^  ^™*y  °'  ^an  Fnuicisco. 

Susan  Board,  the  widow  of  said  deceased,  having  this  day  filed  in  this  court 
her  petition  praying  that  a  homestead  may  be  set  apart  for  ^e  use  of  the  family 
of  the  deceased,  out  of  his  estate.    It  is  hereby  ordered,  that  it  be  referred  to  ^2M. 
8.  S.  Wright,  Esq.,  an  attorney  of  this  court,  who  is  hereby  appointed  a  referee 
for  that  purpose,  to  take  all  the  proofs  and  ascertain  all  the  facts  necessary  for  (iUS  of 
the  information  of  this  court,  to  enable  the  court  to  act  upon  said  petition,  and  pnet.  Act.) 
that  said  referee  report  the  same  to  this  court  with  all  convenient  dispatch. 

August  10th,  1861.  M.  C.  Blakb,  Probate  Judge. 


Sections  re- 
ferred to. 
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No.  89. 

Report  of  refaree  on  homestead.    (^121*  298.) 
Ik  tb.  Mat™  of  the  Estate  \  j^  ^  p^^^^  ^^^ 

Richard  W.  Board,  Deceased.  )        ^'^  ^  ^°*y  ^^  ^an  Francisco. 

This  court  having^  by  its  order  of  Angnst  10th,  1861,  referred  to  me,  the 

f SM.  UDdersigDed,  the  petition  of  Susan  Board,  asking  that  a  homestead  be  set  apart 

oat  of  the  estate  of  said  deceased  for  the  use  of  his  fiunily,  to  take  proo6  and 

ascertain  all  the  facts  necessary  for  the  information  oC  this  court  in  relation  to 

the  matter  of  said  petition,  I  would  respectiuUy  report  to  your  Honor — 

That  I  have  been  duly  attended  by  said  petitioner  and  her  counsel,  Geoige  G. 
W.  Hoge,  Esq.,  and  have  taken  certain  testimony  and  pioolk,  whidi  are  herewith 
reported  and  filed. 

That  firom  said  proofe  and  testimony  I  find  for  the  information  of  the  court 
the  following  facts : 

1.  That  said  Richard  W.  Board  and  Susan  Board  were  lawfully  married  in 
the  year  1854,  in  this  State,  and  lived  together  in  the  marriage  relation  until 
July  30, 1861,  at  which  time  the  said  Richard  died  in  this  county,  his  then 
place  of  residence. 

2.  That  he  left  him  surviving  his  said  wife  and  three  minor  children,  their 
lawful  issue,  Sarah,  now  aged  three  years,  John  J.,  now  aged  two  years,  and 
Peter,  now  aged  about  six  months,  all  of  whom  are  now  living  and  constitute 
the  fiimily  of  the  deceased. 

3.  That  said  deceased  left  certain  estate,  in  this  and  oihet  counties  of  this 
State,  and  that  the  same  is  now  in  course  of  administration,  said  widow  having 
received  letters  of  administration  from  this  court 

4.  That  the  lot  of  land  mentioned  in  the  petition  of  said  applicant  as  sought 
for  a  homestead,  jb  the  family  residence  of  said  petitioner  and  her  children,  and 
was  occupied  as  such  by  them  and  by  said  Richard  W.  at  the  time  of  and  lo^g 
before  his  death,  and  is  described  as  follows : 

[Here  insert  descriptiim.] 

5.  That  said  homestead  does  not  exceed  in  value  the  sum  of  five  thousand 
dollars,  but  the  same  is  worth  about  the  sum  of  four  thousand  dollars. 

$121.      Wherefore  I  would  recommend  that  the  said  petition  be  granted. 
AU  of  which  is  respectfully  submitted. 

S.  S.  Wright,  Referee. 

San  Francisco,  September  1, 1861. 
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No.  90. 

Decree  for  a  homestead.    (U21.) 

At  a  term  of  the  Probate  Court  of  the  City  and  County  of  San  Francisco, 
held  on  the day  of  July,  of  the  July  term,  1861. 

Present — Hon.  M.  C.  Blake,  Probate  Judge. 

In  tbb  Mattbr  of  thb  Estate) 

OK  V 

RiGHABD  W.  Board,  Deceased.  ) 

This  day  coming  on  to  be  heard  the  application  of  Susan  Board,  the  widow 
of  Richard  W.  Board,  deceased,  praying  that  a  homestead  be  set  apart  out  of  4 121. 
the  estate  of  said  deceased,  for  the  use  of  said  applicant,  and  the  children  of 
the  deceased,  and  the  said  applicant  being  present  by  C.  Wittram,  Esq.,  her 
counsel,  and  the  report  of  S.  S.  Wright,  Esq.,  the  i^eree  to  whom  the  matter 
was  referred  by  the  previous  order  of  this  court  to  take  proo&,  and  ascertain  all 
the  facta  necessary  for  the  information  of  this  court  in  relation  to  the  matter  of 
said  application,  being  returned,  the  same  is  read,  and  the  said  applicant  is  duly 
examined  before  the  court  under  oath,  and  the  whole  matter  being  duly  exam- 
ined and  considered  by  the  court. 

And  it  appearing  that  the  property  asked  to  be  set  apart  as  a  homestead  has 
been  occupied  as  such,  and  was  so  occupied  by  the  deceased  and  his  family  at 
the  time  of  his  death ;  that  the  family  have  continued  such  occupation ;  that 
the  same  is  worth  a  sum  not  exceeding  five  thousand  dollars ;  that  the  family  of 
the  deceased  consists  of  his  surviving  wife,  the  said  applicant,  and  their  chil- 
dren, Sarah,  aged  three  years,  John  J.,  aged  two  years,  and  Peter,  aged  six 
months ;  that  said  applicant  has  no  separate  estate  of  her  own ;  that  said 
deceased  was  a  resident  of  this  county  at  the  time  of  his  death,  and  that  admin- 
istration  has  been  duly  and  lawfully  granted  upon  his  estate  to  the  said  Susan  ' 
Board,  the  petitioner ;  and  no  person  making  any  opposition,  and  no  good  cause 
benig  shown  or  appearing  to  the  court  in  opposition  to  said  application ; 

It  is  hereby  ordered  and  decreed,  that  the  land  and  premises  mentioned  in  the 
said  petition,  which  are  situated  in  the  city  and  county  of  San  Francisco,  and 
are  described  as  follows :  [here  insert  description]  be  and  the  same  are  hereby 
set  apart  for  the  use  of  the  said  family  of  Richard  W.  Board,  deceased,  entirely 
free  fh)m  any  further  administration  of  this  estate.  And  it  is  further  ordered, 
that  a  copy  of  this  decree  be  duly  recorded  in  the  office  of  the  Recorder  of  the 
city  and  county  of  San  Francisco.  .2B6 

Done  in  open  court,  this day  of  July,  1861. 

M.  C.  Blake,  Probate  Judge. 


Sactioni  It 
ferred  to. 


Seotioiit  re- 
ftrred  to. 
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No.  91. 

Order  of  publioatioii  of  notice  to  creditors.    (^128.) 

In  tbe  Matter  of  the  Estate  1  Probata  Court, 

OF  V       City  and  County  of  San  Fnucisco, 

Valentine  Castro,  Dbobabbd.  )  State  of  California. 

It  is  ordered,  that  notice  to  the  creditors  of  the  said  Valentine  Castro, 
<^^-  deceased,  requiring  all  persons  having  claims  against  the  said  deceased  to 
exhibit  the  same  vith  the  necessary  vouchers  to  the  administrator  of  this  estate, 
according  to  law,  be  given  by  publication  in  the  "  Daily  Alta  California,"  a 
newspaper  printed  and  published  in  the  city  and  county  of  San  Frandsco,  at 
least  twice  a  week,  for  the  period  of  ten  weeks.     [  The  couH  may  also  add  {126.] 

It  is  also  ordered,  that  a  copy  of  said  notice  be  published  for  at  least  once  a 

week  for  the  said  period  of  ten  weeks  in  the  ''  Los  Angeles  Star,"  a  newspaper 

printed  and  published  in  the  county  of  Los  Angeles,  in  this  State,  and  that 

three  copies  61  said  notice  be  posted  up  within  ten  days  from  this  date  in  three 

of  the  most  public  places  in  the  county  of  Santa  Barbara,  in  this  State,  one  of 

which  shall  be  at  the  court  house  in  the  city  of  Santa  Barbara,  county  of  Santa 

Barbara,  aforesaid. 

San  Francisco,  September  lOth,  1861. 

M.  C.  Blake,  Probate  Judge. 


^28. 


No.  92. 

Notice  to  creditors,  with  aflLdavit  of  publication.    (44128, 129.) 
Estate  or  John  Clabk,  Dbcbasbd. 

Notice  is  hereby  given  by  the  undersigned,  administrator  of  the  above  named 
estate,  to  the  creditors  of,  and  all  persons  having  claims  against  said  deceased, 
to  exhibit  the  same,  with  the  necessary  vouchers,  within  ten  months  from  the 
first  publication  of  this  notice  to  the  undersigned,  at  his  office,  Nos.  36  and  38 
Battery  street,  San  Francisco. 

Gbo.  C.  Johksok,  Administrator. 

San  Francisco,  February  Ist,  1858. 

City  and  County  of  San  Francisco  :  ss. 

J129.      A.  D.,  printer,  [or  "  publisher,"  }129]  of  the  "  Daily  Evening  Bulletin,"  a 

newspaper  published  in  said  city  and  county,  being  duly  sworn,  says,  that  the 

{289.  notice  to  creditors  of  the  estate  of  John  Clark,  of  which  the  annexed  is  a  copy. 


»128. 
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Sectfoni  re- 
was  pablished  in  said  paper  twice  a  week,  for  the  period  of  ten  weeks,  from  tiie 

first  day  of  February,  1858,  to  the  nineteenth  day  of  April,  1858. 

A.  D. 
Sworn  before  me,  April  20th,  1858. 

W.  F.  SwASEY,  Notary  Public. 

NoTB.~Thfs  affldaTit  can  be  made  hj  §uj  other  penon  oompetent  to  teatlQr,  knowing  the  Cict, 
ftatliic  blfl  meaoa  of  knowledge.  See  IS129, 389.  Affldaylt  magr  be  made  in  like  manner  to  pxore 
soch  otber  poblicatton  or  potting  aa  maj  be  ordered.   See  S1S8. 


No.  93. 

Decree  showing  doe  publioatkm  of  notice  to  creditoni.   (il20.) 

Ik  thb  Mattbr  of  th«  Ewatb  1  p^j^^  ^^^^ 

Ohablks  HoFK,  D.CKA8KD.     )      City  «nd  Oouiity  of  S«.  Piiuicisco. 

In  this  estate,  it  being  fully  shown  to  this  court,  by  the  testimony  of  A.  B., 
duly  sworn  and  examined,  and  by  the  affidavit  of  C.  D.,  on  file,  that  in  accord-  (isg. 
ance  with  its  order  of  publication  of  notice  to  creditors  heretofore  made,  to  wit, 

on  the day  of ,  1861,  the  administrator  of  this  estate  did  cause 

a  notice  to  the  creditors  of  Charles  Hope,  deceased,  whereof  the  followipg  is  a 
copy  :  [here  insert  copy  of  notice,  or  state  the  contents  of  the  notice  inserted] 
to  be  published  [and  posted]  in  the  manner  and  for  the  time  prescribed  by  said 
order,  and  upon  such  testimony  and  affidavit  it  appearing  to  the  satisfaction  of 
the  court  that  due  and  legal  notice  to  the  creditors  of  said  deceased  to  present 
th^r  claims  has  been  given. 

It  is  hereby  ordered  and  decreed,  that  the  same  Lb  established  of  record,  and   ^ 
that  this  decree  be  entered  in  the  minutes  of  this  court. 

Done  in  open  court  this day  of ,  1861. 

M.  C.  Blaks,  Probate  Judge. 


{289. 


No.  94. 

Creditor's  claim.    (§131.) 
In  the  Matteb  op  thb  Estate  \  j^  ^  p^^^^  ^^^^ 

Jabez  Coi^,'deckased.        f     ^^^  *"^  ^^^*y  ^^  ^an  Francisco. 

Letters  of  administration  upon  the  above  named  estate  having  been  granted  $^* 
to  J.  H.  Fish,  the  undarsigned  presents  his  claim  against  said  estate  with  the  f  188. 
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SeeUow  re- 
ferred to. 

neoeaaary  Toachcn  to  said  J.  H.  Fish,  adminutnttor,  for  approTil,  as  foDows, 

to  wit : 
iVSi.      Estate  of  Jabez  Coit,  To  Robert  C.  Jofainon,  Dr. 

(135..  '^^  amount  of  promissory  note  herewith  filed,  dated  Jaoaary  5, 1858.  .$500  00 

To  interest  on  same,  from  January  5, 18&8,  at  2  per  cent  per  month 

till  paid.    Amount  of  interest  at  this  date. 440  00 

To  cash  loaned,  May  1, 1868 60  00 

To  agreed  price  of  horse,  sold  and  delivered  March  6th,  1861 260  00 

State  of  California,  City  and  Connty  of  San  Francisco :  ss. 

Robert  C.  Johnson,  whose  foregoing  claim  is  herewith  presented  to  the 
^^'  administrator  of  said  estate,  being  duly  sworn,  says  that  the  amount  thereof,  to 
wit :  the  sum  of  twelve  hundred  and  forty  dollars,  with  accruing  interest  as 
above  set  forth,  is  justly  due  to  this  claimant ;  that  no  payments  have  been 
made  thereon,  and  that  there  are  no  offsets  to  the  same,  to  the  knowledge  of 
this  deponent,  the  said  claimant  Bobbbt  G.  Johxson. 

Sworn  before  me,  September  3d,  1861. 

Saxubl  Hbbmahn,  Notary  Public. 

[Indorwnent  upon  this  claim.] 

The  within  daim  is  allowed  and  approved  for  five  hundred  dolkrB,  with  inter- 
est accrued  and  accruing,  as  claimed,  and  two  hundred  and  fifty  dollars  for  the 
^^-  horse.  The  item  of  fifty  dollars  is  without  voucher  or  proof,  is  barred  by  the 
statute  of  limitations,  and  is  rejected. 

September  6, 1861.  J.  H.  Fish,  Administrator. 

$188      Allowed  and  approved  this  tvrenty-seventh  day  of  September,  1861,  for  all 
but  the  item  of  fifty  dollars,  which  latter  is  rejected. 

M.  G.  Blakb,  Probate  Judge, 
Gity  and  County  of  San  Francisco 


No.  96. 

Owtilloate  by  notary  of  presentment  of  olsim.   (ilSS.) 

IH  TBI  MaTTO  of  THB  EwaTB)  p^^^^^  jj^,^ 

Oearlm  Ito^  Dkcash).      J      City  and  County  of  San  Francisco. 

City  and  County  of  San  Francisco :  ss. 

This  IB  to  certify  that  I,  Richard  H.  Sinton,  a  Notary  Public  in  and  for  said 
(182.  ^^  ^^  county  of  San  Francisco,  at  the  request  of  James  Black,  the  claimant 


APPENDIX.  Ixri 

Seotioure- 
of  the  within  daim,  against  the  estate  of  Charles  Boss,  deceased,  on  the  twelfth    ^^ 
day  of  September,  1861,  did  present  the  said  claim  to  Henry  Jackson,  the 
administrator  of  the  said  estate  of  Charles  Boss,  deceased,  personally,  at  the 
place  of  his  residence,  [or, "  transaction  of  basinesB,*'  accordingly  as  vfos  expressed 
in  his  notice  to  creditors,  as  published.    See  {128]  to  wit,  at  No.  —  Montgom- 
ery street,  in  the  said  city  and  county  of  San  Francisco,  and  demanded  of  him, 
the  said  Henry  Jackson,  administrator  as  aforesaid,  to  endorse  upon  said  daim 
his  allowance  or  rejection  thereof;  and  I  further  certify  that  after  the  lapse  of 
ten  days,  to  wit:  on  the  twenty-third  day  of  September,  1861, 1  again  made 
demand  upon  said  Henry  Jackson,  at  his  place  of  residence  [or,  transaction  of 
business]  as  aforesaid,  for  the  endorsement  upon  said  claim  of  his  allowance  or 
rejection  thereof,  and  he  thereupon  returned  the  same,  neglecting  and  refusing  to  jia. 
make  any  endorsement  whatever  thereon. 

In  witness  whereof,  I  have  hereto  set  my  hand  and  seal,  this  twenty-third  day 
of  September,  A.  D.  1861. 

[notarial  seal.]  R.  H.  Sinton,  Notary  Public 


No.  96. 

Another  form  of  creditor's  claim.    (§181.) 

IH  THK  MaTTBB  of  THE  ESTATB  |^  p^^^   ^^^^ 

William  H.P^B,  Deceased.  J      City  and  County  of  San  Francisco. 

Estate  of  William  H.  Pahner,  deoeased, 

To  Nicholas  Luning,  Dr. 

To  amount  of  principal  sum  and  interest  expressed  in  a  certain  promissory  note 
made  by  decedent,  William  H.  Palmer,  on  the  twenty-sixth  August,  1856,  by 
which  he  promised  to  pay  to  said  Niehohis  Luning  the  sum  of  forty  thousand 
doUars,  with  interest,  until  paid,  at  the  rate  of  two  and  a  half  per  cent  per 
month,  which  said  note  is  annexed  hereto,  as  follows : 

**  $40,000.  San  Frandsco,  August  26, 1856. 

^  Two  years  after  date,  without  grace,  I  promise  to  pay  to  Nicholas  Luning, 
**  or  order,  forty  thousand  dollars,  with  interest  at  the  rate  of  two  and  a  half 
*'  per  cent  per  month,  payable  monthly,  in  advance,  for  yalue  received,  negotiar 
**  ble  and  payable  at  the  office  of  said  Nicholas  Laning,  in  the  city  of  San 
*"  Francisco.  Wm.  H.  Palmer." 

Which  said  note  was  secured  to  be  paid  by  a  mortgage,  made  by  said  decedent 
to  said  Lnning,  of  the  date  of  said  note,  executed  in  due  form  of  law,  by  which 
was  conveyed  to  sdd  Lnning,  the  foUowmg  mentioned  property,  to  wit : 


^ 
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SMtloBi  r*> 

1st  A  lot  of  groand  Id  the  city  of  Sao  FnuKnaco,  south  side  oi  Jadkson 
street,  between  Dram  and  eastern  front  of  the  city,  extending  to  Oregon  street 
2d.  Water  lots  Nos.  457,  458, 463,  464,  and  465,  in  said  dty. 
3d.  Hundred  vara  lot  No.  145,  in  said  city. 

♦1S8 

All  of  which  will  more  folly  and  at  large  appear  by  referenee  to  said  mort- 
gage, recorded  in  the  Recorder's  of&»  of  San  Francisoo  county,  in  liber  31  of 
mortgages,  at  page  695. 

• 

Principal  sam $40,000 

Interest  to  date,  August  26, 1861 5,000 

^131.      Accruing  interest  at  the  rate  of  two  and  a  half  per  cent  per  month 

until  paid 

City  and  County  of  San  Francisco :  u. 

§181.  Joseph  Prince,  being  duly  sworn,  says  that  the  whole  amount  of  the  above 
claim,  to  wit :  the  sum  of  forty  thousand  dollars,  with  intoest  thoeon  at  the 
rate  of  two  and  one-half  per  cent  per  month,  which  interest  amounts  at  this 
time  to  five  thousand  dollars,  is  justly  due  to  said  Nicholas  Luning  from  the 
estate  of  Wm.  H.  Palmer,  deceased  ;  that  no  payments  have  been  made  thereon, 
fin.  and  there  are  no  off-sets  to  the  same,  to  the  knowledge  of  this  affiant  Affiant 
further  states,  that  he  is  a  derk  of  the  said  Luning,  and  as  such  has  knowledge 
of  this  claim ;  that  the  reason  why  this  affidavit  is  not  made  by  said  claimant  is» 
that  he,  the  said  claimant,  N.  Luning,  is  now  absent  from  the  State  of  California. 

Joseph  Pbikce. 
Subscribed  and  sworn  before  me,  August  26th,  1861. 

P.  B.  CoBNWALL,  Notary  Public. 


No.  97. 

Agreement  between  administrator  and  a  claimant  to  refer. 

(a42.) 

[Ik  the  Matter  of,  etc.,  Probate  Court.] 

The  claim  of  A.  D.  against  the  estate  of  B.  C,  deceased,  for  the  sum  of  Qve 
U31.  hundred  dollars,  allied  to  be  due  to  the  said  A.  D.  for  money  lent  and  advanced 
by  him  to  deceased  in  his  life-time,  having  been  presented  to  E.  F.,  the  admims- 
trator  of  said  estate,  verified  in  due  form  of  law,  and  the  said  administrator 
having  reason  to  doubt  the  correctness  thereof,  the  same  being  unaccompanied 
by  any  voucher  and  not  appearing  upon  the  books  of  said  deceased,  and  having 
therefore  endorsed  thereon  his  rejection  of  the  same :  It  is  hereby  agreed  to 
refer  the  matter  to  J.  T.  Boyd,  Esq.,  a  disinterested  person,  to  hear  and  determ- 
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Seotiont  re- 
ine  tlie  said  claiiii,  and  report  thereon  to  the  District  Court,'  provided  the 
appoiotment  of  said  J.  T.  Boyd  foe  approved  bj  the  probate  judge.  ^^^' 

Dated,  etc.  Signed,        E.  F.,  Administrator. 

A.  D.,  Glumant 
[Indoioement.] 
The  appointment  within,  of  J.  T.  Boyd,  Esq.,  referee,  is  approved.  ^^^ 

Dated,  etc.  M.  N.,  Probate  Judge. 


No.  98. 

Order  of  suoh  reference  to  be  entered  in  District  Oourt. 

(^42.) 


In  the  Matter  of  the  Estate 

of,  &c.,  Deceased. 
In  administration  in  the  Pro- 
bate Court  of  the  County  of 
San  Francisco. 


Order  of  Beferenoe. 


On  filing  the  agreement  of  E.  F.,  administratw  of  the  above  named  estate, 
and  of  A.  D.,  who  makes  claim  against  said  estate  for  the  sum  of  five  hundred 
dollars,  agreeing  to  refer  said  daim  to  J.  T.  Boyd,  Esq.,  and  on  filing  the  {142. 
approval  of  the  probate  judge  of  this  county,  approving  the  appointment  of 
said  J.  T.  Boyd,  as  referee,  the  said  claim  is  hereby  referred  to  said  J.  T.  Boyd, 
to  hear  and  determine  the  same  and  make  report  thereon  to  this  court. 


^"•■^— ^^pi^ 


No.  99. 

Order  to  show  cause  on  ftiilnre  to  give  notice  to  creditors. 

(U4e.) 

[TiTB  OF  Estate  aud  Court.] 

It  appearing  to  this  court  by  the  records  thereof,  that  A.  B.,  was  duly 
appoint»l  administrator  of  the  estate  of  C.  D.,  deceased,  by  the  order  of  this 
court,  on,  etc.,  and  that  letters  of  administration  were  duly  issued  to  him,  and 
that  he  duly  qualified,  and  became  such  administrator  by  taking  the  oath 
required  by  law  and  by  filing  a  proper  bond  in  accordance  with  the  order  of, 

and  duly  approved  by  this  court  upon  the  same  day,  and  that  on  the day  <^* 

of  ' ,  1861,  an  order  was  made  by  this  oourt  that  the  said  A.  B.,  adminis- 
trator, publish  at  least  once  a  week  for  the  period  of  four  weeks,  in  the  '*  San 
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(146. 


Fraodsoo  Herald/'  a  newspaper  pablished  in  the  city  and  county  of  San  Fran- 
cifloo,  a  notice  to  the  creditors  of  deceased  for  the  presentation  of  their  dainis 
against  said  deceased  to  said  administrator  within  ten  months  ;  and  it  farther 
appeariQg  to  this  court  that  two  months  have  elapeed  since  said  appointmat 
and  qualification  as  such  administrator  and  the  making  of  said  order ;  and  it 
ftirther  appearing  by  the  affidavit  [or  by  the  complaint]  of  K.  L.,  duly  filed  in 
this  court,  that  said  administrator  has  failed  to  publish  said  notice;  it  is  there- 
fore  hereby  ordered,  that  the  said  administrator  show  cause  before  this  court,  at, 
etc.,  on,  etc,  why  his  letters  of  administration  should  not  be  reroked.  And  it 
is  further  ordered,  that  a  copy  of  this  order  be  served  upon  him  at  least  five 
days  before  said  day  appointed. 
Dated,  &c.  M.  N.,  Probate  Judge. 


No.  100. 

statement  of  olaims  presented.    (U47.) 
[TiTLB  OF  Estate  and  Cottrt.] 

4 147.  The  undersigned,  administrator  of  the  estate  of  A.  B.,  deceased,  now  returns 
to  this  court  his  subjoined  statement  for  this  the  June  term  of  1861-,  of  this 
court,  of  claims  presented  against  this  estate : 

Amount  of  claims  heretofore  presented,  of  which  return  has  been 

duly  made  to  this  court $4,237  58 

Interest  on  same 835  40 

CLAIMS  8UBSEQUENTLT  PBBSENTBD. 


Namt  of  Ortdit^. 

FatmreofCMm. 

Whtn  dt». 

RijtcUd, 

Ama^, 

E.  Perry  Jones 

John  S.  May 

Peter  Hanks 

R  W.  Hent 

Mortgage 

Judgment 

Groceries 

Legal  services... 

Aug.  5,  1861. 
June  1,  1861. 
May  3,  1861. 

Allowed. 
Allowed. 
Allowed. 
Rejected. 

91,000  00 

8,432  00 

725  42 

350  00 

$10,507  42 

Dated,  ibc. 


M.  N.,  Administrator,  ibc 
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No.  101. 
Petition  for  order  to  sell  perishable  property.    (^60.; 

Ik  the  Matter  of  the  Estate  )  j^  ^^  p^^a^^  ^^^^ 

John  Smith,  Deceased.       )  ^^  *^^  ^'^^  ^"^^  ^^^"^^  ^^  S*°  Francisco. 

To  the  Hod.  tbe  Probate  Goort  [or  the  Hon.  M.  C.  Blake,  Probate  Judge, 
{150]  of  the  City  and  Oonaty  of  Ban  Francisco,  in  the  State  of  California : 

The  petition  of  James  Smith,  special  administrator  of  the  estate  of  John 
Smith,  deoeaa^,  respectfolly  shows — 

That  after  due  and  legal  proceedings  had  in  this  court,  your  petitioner  duly 
received  special  letters  of  administration  of  said  estate,  to  wit,  on  or  about  the 
second  day  of  September,  A.  D.  1861,  and  that  said  letters  have  not  been  ^^ 
revoked. 

That  certain  property  of  said  estate,  consisting  of  a  hundred  head  of  cattle, 
a  thousand  bushels  of  com,  and  five  hundred  barrels  of  apples,  is  perishable, 
and  that  a  sale  thereof  is,  therefore,  for  the  best  interest  of  the  estate. 

Wherefore  your  petitioner  prays,  that,  after  notice  of  at  least  five  days  given 

of  the  hearing  of  this  application,  this  court  [or  your  Honor,  2151]  order  a  (92. 

sale  of  the  said  perishable  property  to  be  made,  or  that  such  other  or  further  |iso. 

order  may  be  made  as  is  meet  in  the  premises. 

James  Smith,  Special  Administrator,  &c. 
September  4th,  1861. 


Seetloni  n- 
ftrred  to. 


No.  102, 

Petition  for  order  to  sell  perishable  and  other  property  to 
pay  the  allowance  to  the  flEunily  of  the  deceased.    (§150.) 

In  the  Matteb^of  the  Estate  )  j^  ^^^  ^^^^  ^^^^ 

B.  Perry  JoHBS,  Deceased.     )  OouDty  of  Amador. 

To  the  Hon.  the  Probate  Court  [or  the  Hon.  Probate  Judge,  {150]  of  the 
County  of  Amador,  in  the  State  of  California : 

The  petition  of  Frank  W.  Qross,  the  executor  of  the  last  will  and  testament 
of  E.  Perry  Jones,  deceased,  respectfully  shows — 

That  on  or  about  the  ninth  day  of  September,  A.  D.  1861,  your  petitioner 
duly  received  from  this  court  letters  testamentary  of  the  estate  of  said  testator, 
and  that  said  letters  have  not  been  revoked. 

That  certain  property  of  said  estate,  to  wit :  seventy-five  hams,  a  large  quan- 
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'  tity  of  eggs  and  cheese,  and  aboat  five  hundred  pounds  of  batter,  is  perishable, 
f  1^  and  that  a  sale  thereof  is,  therefore,  for  the  best  interest  of  the  estate. 

That  besides  the  said  perishable  property,  which  is  at  present  of  the  vtluB 

of dollars,  or  thereabouts,  other  property  of  esid  estate,  eooaisting  oi 

horses,  cattle,  grain,  and  farming  utensils  and  implements,  of  the  vakie  of 

dollars,  or  thereabouts,  has  come  to  the  hands  of  your  petitioner. 
That  on  or  about  the  ninth  day  of  September,  A.  D.  1861,  a  provision  of 
—  dollars  per  month  until  the  return  of  the  inventory,  for  the  widow  and 


4130 

'  minor  children  of  said  testator,  was  duly  allowed  by  your  Honor,  amounting  at 

this  date  to  the  sum  of doUars — all  of  which  remains  unpaid  for  want  of 

ftmds  in  the  hands  of  your  petitioner. 

That  at  the  time  of  the  return  of  the  inventory  the  said  provision  allowed  as 

aloresaid  will  amount  to  the  sum  of dollars  or  thereabouta,  and  that  a  sale 

of  so  much  of  said  other  property  as  will  bring  the  sum  of doQan,  or 

thereabouta,  is  therefore  necessary,  to  pay  the  said  allowaoce  to  the  family  of 
the  said  deceased. 
(160.  Wherefore  your  petitioner  prays,  that,  after  notice  of  at  least  five  days  given, 
of  the  hearing  of  this  application,  this  court  [or,  your  Honor,  {151]  order  a 
sale  to  be  made  of  the  said  perishable  property,  and  of  so  mudi  of  the  asid 
other  property  as  may  be  necessary  to  be  sold,  to  pay  the  allowance  made  to 
the  family  of  the  said  deceased,  to  wit,  so  much  as  will  bring  the  said  sum  of 

dollars  or  thereabonts,  or  that  such  other  or  further  order  may  be  made  as 

is  meet  in  the  premises. 

Frank  W.  Gross,  Executor,  Ac. 

September  13th,  1861. 


(160. 


No.  103. 

Petition  for  order  to  sell  personal  properly  to  pay  claims 
against  the  estate  and  expenses  of  administration.    (§150.) 

LC  THE  MaTTHR^^OF  TB>  ESTATE  )  j^  ^j^^  ^^^^^^   ^^^^^ 

Charles  Green,  Deceased.     )  ^^  ^^  ^""^^  ^^  Calaveras. 

To  the  Hon.  the  Probate  Court  [or,  the  Hon.  Probate  Judge,  {150]  of  the 
County  of  Calaveras,  in  the  State  of  California  : 

The  petition  of  George  Green,  administrator  of  the  estate  of  Charles  Green, 
deceased,  respectfully  shows— 

That  on  or  about  the  aecond  day  of  September,  A.  D.  1861,  and  after  due 
and  legal  proceedings  had  in  this  Probate  Court,  your  petitioner  duly  received 
letters  of  administration  of  the  said  estate,  and  that  the  same  have  not  been 
revoked. 
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8«ctionire- 

That  immediately  after  his  appointment  he  caused  to  be  duly  pnbliedied,      "^ 

according  to  law,  in ,  a  newspaper  published  in  said  county,  a  notice  .^^ 

to  the  creditors  of  the  said  deceased,  requiring  all  persons  haying  claims  against 
the  said  deceased  to  exhibit  them  with  the  necessary  vouchers,  within  ten 
months  after  the  first  publication  of  the  notice  to  said  administrator,  at  the 
place  of  his  residence,  [or  transaction  of  business,  as  the  case  may  6e,  J128] 
specified  in  the  said  notice. 

That  the  following  claims  against  the  estate  have  been  duly  allowed,  and  filed  u^g. 
in  this  court,  to  wit : 

Claim  of  John  Murphy,  for  the  sum  of ^ .- $600 

Claim  of  James  Wilson,  for  the  sum  of. 1,000 

Claim  of  Joseph  Pierce,  for  the  sum  of. 1,200 

Amounting  to  the  sum  of 92,800 

With  interest  thereon,  amounting  at  this  date  to 100 

Amount  of  allowed  claims  and  interest  thereon $2,900 

That  the  following  expenses  of  administration  have  been  incurred,  to  wit : 

Fees  of  Clerk  of  Probate  Court $16  50 

Fees  of  appraisers  of  estate 15  00 

Fees  of  attorney  for  administrator 100  00 

Amounting  to  the  sum  of S131  50 

That  the  following  expenses  of  administration  will  necessarily  be  incurred 

before  said  administrution  can  be  closed  and  the  estate  finally  settled,  to  wit : 

Fees  of  attorney  for  said  estate  in  the  suit  of  George  Qreen,  administra- 
tor of  said  estate,  vs,  John  Doe,  as  per  agreement $500  00 

Fees  of  attorney  for  administrator  upon  closing  said  estate,  as  per 
agreement 400  00 

Commissions  upon  920,000,  the  probable  amount  of  the  whole  estate  to 
be  accounted  for  by  the  said  administrator,  upon  the  settlement  of  his 
final  account 930  00 

Other  expenses 100  00 

Amounting  to  the  sum  of 91,930  00 

And  making,  with  the  said  sums  of : 2,900  00 

And 131  00 

The  sum  of $4,961  00 

That  no  moneys  of  said  estate  have  come  to  the  hands  of  your  petitioner,  and 
no  portion  of  said  claims  or  expenses  has  been  paid. 

That  said  intestate  died  possessed  of  personal  property,  particularly  described 
in  the  inventory  and  appraisement  heretofore  returned  to  this  court,  to  wit :  on   ,q- 
the  eleventh  day  of  November,  A.  D.  1861,  and  appraised  at  the  sum  of  95,000, 
as  will  appear  by  said  inventory  and  appraisement,  which  your  petitioner  begs 
leave  to  make  a  part  of  this,  his  petition. 

That,  therefore,  a  sale  of  the  whole,  or  some  portion  of  said  personal  prop- 
erty is  necessary  for  the  payment  of  said  claims  and  expenses  of  administration. 
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fcmd  to.     YHneniofre  your  peU tioner  pnys  that,  after  notice  of  at  least  fire  days  giteo 
.j^  of  the  hearing  of  this  application,  this  court  [or  your  Honor,  {151]  order  a 
sale  of  the  whole  or  of  so  much  of  the  said  personal  property  as  shall  be  neces- 
sary fiyr  the  payment  of  said  claims  and  expenses  of  administration,  or  that  such 
other  or  flirther  order  may  be  made  as  is  meet  in  the  premiseB. 

GiOBOK  Grkbt,  Administrator,  ke. 
December  2d,  1861. 


fUO. 


§151. 


No.  104. 

Petition  for  order  to  sen  the  whole  of  the  personal  property  at 
private  sale,  as  being  for  the  best  interest  of  the  estate. 

(U5L) 

IH  THB  MaTTKE  OF  TB.  EsTATB  1  j^  ^  p^j^^  ^^ 

Paul  Harrison,  Dkcbased.     f  Of  the  Oounly  of  Batter. 

To  the  Hon.  the  Probate  Gonrt  [or  the  Probate  Jadge,  {150]  of  the  connty  of. 
Satter,  in  the  State  of  Oalifomia : 

The  petition  of  Jane  Harrison,  the  ezecatrix  of  the  bst  will  and  testament 
of  Paul  Harrison,  deceased,  respectfully  shows : 

That  on  the  first  day  of  July,  A.  D.  1861,  letters  testamentary  in  the  estate 
of  said  testator  vere  duly  issued  to  your  petitioner  by  order  of  this  court,  and 
your  petitioner  thereupon  entered  upon  the  discharge  of  her  duties  as  such 
executrix,  and  has  ever  since  continued  to  act  as  such ; 

That  your  petitioner  duly  made  and  returned  to  this  ooort,  at  its  first  term 
after  her  appointment  as  such  executrix,  as  aforesaid,  a  true  inventory  and 
appraisement  of  all  the  estate  of  said  deceased  whidi  had  come  to  her  possos- 
sion  or  knowledge ; 

That  the  whole  of  the  personal  property  of  said  testator  is  unproductive,  and 
besides,  being  exposed  to  fire,  is  depreciating  in  value,  and  a  source  of  expense 
in  its  keeping ;  and  your  petitioner,  therefore,  deems  it  for  the  best  interest  of 
the  estate  that  the  said  personal  property  should  be  sold ; 

That  said  property  consists  principally  of  the  stock  in  trade  and  store  fixtures 
of  the  said  testator,  the  greater  portion  of  which,  if  sold  at  public  auction,  would 
not  bring  one-half  of  its  original  cost,  it  being  of  little  value  to  any  one  except 
to  a  purchaser  of  the  whole  stock  contemplating  a  continuance  of  the  business 
of  said  testator  upon  the  premises  occupied  by  said  testator  in  his  life  time ; 

That  an  ofier  of  97,600  has  this  day  been  made  to  your  petitioner  by  one 
Timothy  Parting^n  for  the  whole  of  said  personal  property,  embracing  said 
stock  and  store  fixtures  and  the  few  articles  of  furniture  left  by  said  testator, 
which  is  four  hundred  and  fifty  dollars  more  than  the  appraised  value  of  said 
property ; 
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That  your  petitioDer  believes  this  to  be  a  rare  opportunity  of  selling  said  per- 
sonal property  at  so  large  a  price ;  ^^^' 

That  the  expenses  necessarily  incident  to  a  sale  of  said  personal  property  at 
public  auction  would  amount  to  at  least  the  sum  of  two  hundred  dollars,  which 
is  an  additional  objection  to  the  usual  public  sale ;  that  therefore  good  reason 
is  shown  for  ordering  a  private  sale ; 

Whoefore,  your  petitioner  prays  that  after  notice  of  at  least  five  days  given  iU^ 
of  the  hearing  of  this  application,  this  court  [or  your  Honor,  {152}  order  a 
private  sale  to  be  made  of  the  whole  of  said  personal  property  belonging  to  said 
estate,  or  that  such  other  or  further  order  may  be  made  as  is  meet  in  the  premises. 

November  18th,  1861.  Janb  Habbison. 


No.  105. 

Short  fonn  of  petition  for  sale  of  personal  property  to  pay 
claims  and  expenses  of  administration.    (§150.) 

[Tttle,  etc.] 

To  the  Honorable  Probate  Court  [or  Judge] : 

The  petition  of  A.  B.,  administrator,  respectfully  showeth,  that  claims  against 
the  estate  of  said  deceased  have  been  duly  presented  and  allowed,  amounting  to  ^^^' 
the  sum  of  $1,000 ;  that  no  money  has  come  to  the  hands  of  petitioner,  except 
the  sum  of  two  hundred  and  fifty  dollars,  which  has  been  paid  out  in  the  neces- 
sary expenses  of  administration,  including  the  funeral  expenses  of  deceased ;  and 
that  for  the  payment  of  said  claims  and  the  further  expenses  of  administration, 
it  is  necessary  to  sell  the  personal  property  of  said  estate. 

Wherefore  your  petitioner  prays  for  an  order  of  sale,  etc. 

Dated,  etc.  A.  B.,  Administrator. 


No.  106. 

Order  appointing  time  and  place  for  hearing  application  to 

sell  personal  property,  and  directing 

notice  to  be  given.    (U50.) 


In  the  Matter  of  the  Estate  )  In  the  Probate  Court 

OF  v  Of  the  county  of  Calave 

Chablbs  Green,  Deceased.     )  State  of  California. 


Upon  reading  and  filing  the  petition  of  (George  Green,  administrator  of  the 
estate  of  Charles  Green,  deceased,  praying  for  an  order  to  sell  the  whole  or  so  |{^' 
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'  mach  of  the  peraonal  property  of  aud  estate  as  shall  be  Deceasaiy  for  tlie  pay- 
ment of  the  claims  against  sai^  estate  that  have  been  allowed,  and  [or  {150] 
expenses  of  administration,  [or  that  an  order  to  sell  the  perishable  pr(q)»rty  of 
said  estate  be  made,  or  for  an  order  to  sell  at  pnvate  sale  the  whole  of  the  per- 
sonal property  belonging  to  said  estate,  or  for  ao  order  to  sell  the  perishable 
property  of  said  estate,  and  so  mach  other  property  as  may  be  necessary  to  be 
sold  to  pay  the  allowance  made  to  the  fomily  of  the  said  deceased,  or  for  an 
order  to  sdl  so  mach  of  the  personal  property  of  said  estate  not  neceaaary  for 
the  sapport  and  subsistence  of  the  family  of  said  deceased,  or  set  apart  for  the 
use  of  said  fiunily<  and  not  specifically  beqaeathed,  as  will  bring  the  som  of 
$2,000  or  thereabouts  to  pay  the  allowance  made  to  the  fiunily  of  the  sud 
deceased,  as  the  ctue  may  be]. 

It  is  ordered,  that  all  persons  interested  in  said  estate  appear  before  the  Pro- 
bate Court  [or  Judge,  2^50]  of  the  county  of  Calaveras,  in  the  State  of  Cali- 
fornia, at  the  court  room  thereof,  at  the  court  house  in  Mokelumne  Hill,  on  the 
ninth  day  of  December,  A.  D.  1861,  at  eleven  o'clock  in  the  forenoon  of  that 
day,  then  and  there  to  show  cause  why  such  order  should  not  be  made. 

And  it  is  further  ordered,  that  a  copy  of  this  order  be  published  in  the 
"  Chronicle,''  a  newspaper  published  in  said  county,  [or  that  a  copy  of  this  order 
be  posted  in  three  public  places  in  said  county,  {150]  at  least  five  days  previoos 

to  said  ninth  day  of  December,  A.  D.  1861. 

Wm  .  Badoblt, 

County  Judge,  and  ez  officio  Jadge  of  the  Probate  Court 

Dated  at  Mokelumne  Hill,  December  2d,  1861. 


No.  107. 

Short  form  of  same.    (§150.) 

« 
In  thb  Matter  of  thb  Estate  |  In  the  Probate  Court 

OF  V  Of  the  county  of  Amador, 

E.  Pbbrt  Jones,  Deceased.    )  State  of  California. 

^48.      Upon  reading  and  filing  the  petition  of  Frank  W.  Gross,  the  executor  of  the 
^^'  last  will  and  testament  of  E.  Perry  Jones,  deceased,  praying  for  an  order  to  sell 
the  [or  certain]  personal  property  of  said  estate ; 

It  is  ordered,  that  the  eighteenth  day  of  September,  A.  D.  1861,  at  eleven 
o'clock,  in  the  forenoon  of  said  day,  and  the  court  room  of  this  court,  at  the 
court  house,  in  the  town  of  Jackson,  be  and  the  same  are  hereby  appointed  as 
the  time  and  place  for  hearing  said  application. 

And  it  is  further  ordered,  that  notice  of  at  least  five  days  be  given  of  the 
hearing  of  said  application  by  posting  notices  [or  by  advertising]. 

M.  W.  GoRDmr, 
County  Judge  and  ez  oiBdo  Probate  Judge, 
ft      Dated  at  Jackson,  September  13th,  1861. 
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No.  108. 

Affidavit  of  posting  notioeB  of  hearing  application  to  sell 

personal  property.    (4150.) 


In  TBS  Mattir  of  the  Estate  )  Id  the  Probate  Court 

OF  >•  Of  the  CouDty  of  Cnlaveras, 

Charles  Green,  Deceased.    )  State  of  California. 


State  of  California,  County  of  Calaveras,  ss : 

William  M.  Bowdoin,  of  said  county,  being  duly  sworn,  says :  That  on  the  fuo. 
second  day  of  December,  A.  D.  1861,  he  posted  exact  and  true  copies  of  the 
annexed  [here  annex  copy  of  notice]  notice  of  the  time  and  place  appointed  for 
hearing  the  application  of  George  Green,  administrator  of  the  estate  of  Charles 
Green,  deceased,  for  an  order  to  sell  personal  property  of  said  estate ;  in  three 
of  the  most  public  places  in  said  county,  to  wit :  one  copy  of  said  notice  at 
the  United  States  post  office,  one  at  the  court  house,  and  one  at  the  Miner's 
Exchange,  in  Mokelumne  Hill,  in  said  county. 

William  M.  Bowdoin. 

Subscribed  and  sworn  to  before  me  this  ninth  day  of  December,  A.  D.  1851. 
[seal.]  a.  C.  Adams,  Notary  Public. 


No.  109. 

Affidavit  of  notice  advertised  of  hearing  applioation  to  sell 

personal  property.    (§160.) 


In  the  Matter  of  the  Estate  )  In  the  Probate  Court 

OF  >  Of  the  County  of  Amad 

E.  Pbrrt  Jones,  Deceased.     )  State  of  California. 


State  of  California,  County  of  Amador,  ss. 

J.  B.  Guilford,  of  said  county,  being,  duly  sworn,  says  :  That  he  is  the  pub- 
lisher of  the  "  Times,"  a  newspaper  published  in  said  county,  [or  that  he  is  the  |]jbo, 
principal  clerk  and  book-keeper  in  the  office  of  the  publisher  of  the  "  Times,"  a 
newspaper  published  in  said  county,  and  as  such  clerk  and  book-keeper  has 
charge  of  all  advertisements  in  said  newspaper,  or  the  affidavit  may  be  made 
by  any  person  competent  to  be  a  wUnesSj  {289]  that  a  true,  full  and  correct  copy 
of  the  annexed  notice  of  the  time  and  place  appointed  for  hearing  the  appli- 
cation of  Frank  W.  Gross,  the  executor  of  the  last  will  and  testament  of  E. 
Perry  Jones,  deceased,  for  an  order  to  sell  personal  property  of  said  estate,  was 
published  in  said  newspaper  at  least  five  days,  to  wit :  daUy,  Sundays  excepted, 

6 
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'  [or  as  often  during  the  prescribed  period  as  the  paper  is  regularly  issued,  {267] 
from  the  fourteenth  day  of  September,  A.  D.  1861,  to  and  mitil  the  eighteenth 
day  of  September,  A.  D.  1861,  both  incloaive,  that  being  as  often  during  the 
said  period  as  the  said  paper  is  regularly  issued,  [or  that  being  the  prescribed 
number  of  publications  during  the  said  period,  if  a  less  number  has  been  ordered 
by  the  court  or  Judge,  {287]. 
And  further  this  affiant  says  not.  J.  B.  Guilposd. 

Subscribed  and  sworn  to  before  me,  this  eighteenth  day  of  September,  A.  D. 
1861.  T.  M.  Pawlino, 

County  Clerk  and  ez  officio  Clerk  of  Probate  Court 


No.  110. 

Order  of  sale  of  personal  property.    (§161.) 


In  the  Matter  of  the  Estate  )  In  the  Probate  Court 

OP  >•  of  the 

Paul  Harrison,  Deceased.     )      County  of  Sutter,  State  of  California. 


Application  having  been  made  to  this  court  [or  to  the  probate  judge  of  the 
county  of  Sutter,  in  the  State  of  California,  {150]  by  the  petition  in  writing 

fl49.  of  Jane  Harrison,  the  executrix  of  the  last  will  and  testament  of  Paul  Harri- 
son, deceased,  heretofore  filed  in  this  court,  to  wit,  on  the  eighteenth  day  of 

flfi2.  November,  A.  D.  1861,  for  an  order  to  sell  at  private  sale  the  whole  of  the 
personal  property  belonging  to  the  estate  of  said  testator,  [or  for  an  order  to 
sell  the  perishable  property  of  the  estate,  and  of  so  much  of  the  other  property 
as  may  be  necessary  to  be  sold  to  pay  the  allowance  made  to  hie  family  of  said 
deceased ;  or  for  an  order  to  sell  so  much  of  the  personal  property  of  the  estate 
not  set  apart  for  the  use  of  the  family  and  not  necessary  for  their  support  and 
subsistence,  and  not  specially  bequeathed,  as  will  bring  the  sum  of  $2,000,  or 
thereabouts  ;  or  for  an  order  to  sell  the  whole  or  so  much  of  the  personal  prop- 
erty of  the  estate  as  will  be  necessary  for  the  payment  of  claims  and  expenses 
({150)  of  administration  ;  or  for  an  order  to  sell  the  perishable  property  of  the 
estate,  as  the  case  may  be,  {150]  ;  and  this  court  [or  said  probate  judge,  {150] 
having  thereupon  made  an  order  appointing  the  twenty-third  day  of  November, 
A.  D.  1861,  at  eleven  o'clock,  A.  M.,  and  the  probate  court  room  at  the  court 
house  in  Yuba  city,  as  the  time  and  place  for  hearing  said  application,  and 
directing  notice  of  at  least  five  days  to  be  given  of  said  hearing,  by  posting 
[or  by  advertising,  J150] ; 

Now  on  this,  the  said  twenty-third  day  of  November,  A.  D.  1861,  at  said 
hour  and  at  said  court  room,  the  time  and  place  appointed  for  said  hearing,  as 
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aforesaid,  npon  due  proof  to  die  satisfactioD  of  this  court  [or  said  probate  judge] 


by  the  affidavit  filed  this  day  [J289]  of  William  M.  Bowdoin,  [or  of , 

the  publisher  of  the ,  a  newspaper  published  in  said  county,  or  of 

,  the  principal  clerk  and  book-keeper  in  the  office  of  the  publisher  of  the 

,  a  newspaper  published  in  said  county,  or  of  any  person  competent 

to  be  a  witness^  §289]  of  the  due  posting  of  notices  of  said  hearing,  in  three  of 
the  most  public  places  in  said  county,  on  the  eighteenth  day  of  November, 
A.  D.  1861,  [or  of  the  due  publication  of  notices  of  said  hearing  in  the  said 
newspaper,  at  least  five  days,  to  wit,  daily,  or  as  often  during  tlie  prescribed 
period  as  the  paper  is  regvlarly  issued,  J287,  from  the  eighteenth  day  of  Novem- 
ber, A.  D.  1861,  to  and  until  the  twenty-third  day  of  November,  A.  D.  1861, 
both  inclusive  ;  as  the  case  may  be\  ;  and  it  appearing  to  this  court,  [or  said  (161. 
probate  judge]  by  the  testimony  of  said  executrix,  [or  of  A.  B.  and  C.  D., 
witnesses  duly  sworn,  as  the  case  may  be\  that  all  the  allegations  in  said  petition 
are  true,  [or  state  the  facts  proved]  and  that  good  reason  is  shown  for  ordering 
a  private  sale  of  the  whole  of  said  personal  property,  [or  that  a  sale  of  so  much 
of  the  personal  property  not  set  apart  for  the  use  of  the  said  family,  and  not 
necessary  for  their  support  and  subsistence,  and  not  specially  bequeathed  as  will 
bring  the  sum  of  $2,000,  or  thereabouts,  is  necessary  to  pay  the  allowance 
made  to  the  family  of  said  deceased ;  or  that  a  sale  of  the  perishable  property 
of  said  estate  is  for  the  best  interest  of  the  same ;  or  that  a  sale  of  so  much  of 
the  personal  property  of  said  estate  as  will  bring  the  sum  of  $ ,  or  there- 
abouts, is  necessary  to  pay  the  allowance  made  to  the  family  of  the  said 
deceased ;  or  that  a  sale  of  the  whole  or  some  portion  of  said  personal  property 
is  necessary  for  the  payment  of  said  claims  and  (or)  expenses  of  administration, 
as  the  case  may  be] ;  and  it  inrther  appearing  to  this  court,  [or  said  probate 
judge]  that  all  the  proceedings  in  the  matter  of  said  application  have  been  con- 
ducted strictly  in  accordance  with  the  statute  in  such  case  made  and  provided  ; 
and  no  one  interested  in  said  estate,  or  otherwise,  having  made  or  filed  any  §149. 
objections  or  exceptions  to  the  order  prayed  for. 

It  is  hereby  ordered,  adjudged  and  decreed,  that  the  said  executrix  sell  at 
private  sale  to  Timothy  Partington,  for  the  sum  of  $7,600,  the  whole  of  the  |168. 
personal  property  belonging  to  said  estate,  [or  that  said  executrix  sell  the 
perishable  property  of  said  estate,  (specifying  it)  or  sell  so  much  of  the  per- 
sonal property  of  said  estate  not  set  apart  for  the  use  of  the  family  of  the 
deceased,  and  not  necessary  for  their  support  and  subsistence,  and  not  specially 
bequeathed,  as  will  bring  the  sum  of  $2,000  or  thereabouts,  &c.,  according  to 
the  order  prayed  for,  specifying  the  property,  if  deemed  necessary,  at  public 
auction,  and  after  public  notice  given  for  at  least  ten  days  by  notices  posted  in 

three  public  places  in  said  county,  {or  by  publication  in  the newspaper, 

2153)  in  which  shall  be  specified  the  time  and  place  of  sale. 

And  it  is  further  ordered,  that  the  sale  of  said  property  be  made  at  the  court 
house  door,  or  at  the  late  residence  of  the  said  deceased,  or  at  some  other  public 
place  to  be  mentioned  in  said  notice ;  and  that  no  sale  shall  be  made  of  any  of 
said  .property  which  is  not  present  at  the  time  of  selling]  ;  and  that  said  execu- 
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(198.*  ^^^^  return  to  the  probate  court  of  said  county,  at  its  next  tenn  after  Bach  «ale, 
an  account  of  sales  verified  by  her  affidavit. 

B.  B.  SbbbrabDi 

County  Judge,  and  ex  officio  Probate  Judge. 
Dated  at  Yuba  City,  this  twenty-third  day  of  November,  A.  D.  1861. 


No.  111. 

Betam  and  aoconnt  of  sales  of  personal  property  and  petition 
for  confirmation  and  approval.    (§§162, 192.) 

Is  THE  Matter  of  the  Estate  )  In  the  Probate  Court 

OF  >  Of  the  City  and  County  of  San  Francisco, 

John  Smith,  Deceased.        )  State  of  Califomia. 

To  the  Hon.  the  Probate  Court  of  the  City  and  County  of  San  Francisco : 

James  Smith,  the  special  administrator  of  the  estate  of  John  Smith,  deceased, 
at  this,  the  November  Term,  A.  D.  1861,  of  said  Probate  Court,  respectfully 
returns  the  following  account  of  sales  made  by  him  under  the  order  of  this 
court,  [or  of  the  Probate  Judge  of  said  city  and  county,  {151]  dated  on  the 
ninth  day  of  September,  A.  D.  1861,  and  reports  as  follows,  to  wit : 
)lfi2.  That  in  pursuance  of  said  order  of  sale,  he  gave  public  notice  for  at  least  ten 
days,  by  notices  posted  in  three  public  places  in  the  said  city  and  county,  [or  by 

publication  in  the ,  if  fmblication  has  been  ordered^  J153]  in  which 

were  specified  the  time  and  place  of  sale,  as  will  also  and  more  fully  appear  by  the 
affidavit  marked  **A,"  {form  No.  112)  hereunto  annexed  and  made  a  part  hereof; 

That  at  the  time  and  place  specified  in  said  notices,  to  wit :  at  the  auction 
rooms  of  McBuer  &  Merrill,  Nos.  117  and  119  Califomia  street,  in  said  city, 
and  on  the  twentieth  day  of  September,  A.  D.  1861,  at  twelve  o'clock,  M.,  he 
*  caused  to  be  sold  through  said  McRuer  &  Merrill,  auctioneers,  to  the  highest 
bidders  for  cash,  the  property  described  in  said  notices  and  mentioned  in  the 
account  of  sales  contained  in  the  affidavit  marked  **  B,''  (form  No.  113)  here- 
unto annexed  and  made  a  part  hereof; 

That  at  such  sales  the  persons  named  in  said  account  of  sales  became  the  pur- 
chasers of  the  articles,  and  at  the  prices  set  opposite  their  respective  names ; 
that  all  of  the  said  property  was  present  at  the  time  of  selling ;  that  the  said 
sales  were  legally  made  and  fairly  conducted ;  that  the  bidding  was  spirited ; 
and  that  the  sums  bid  were  not  disproportionate  to  the  value  of  the  property 
sold ;  all  of  which  will  also  and  more  fully  appear  by  said  affidavit  marked  **  B." 

Wherefore,  the  said  special  administrator  prays  that  said  sales  be  confirmed 
and  approved,  and  declared  valid.  James  Smith, 

Special  Administrator  of  the  estate  of  John  Smith,  deceased. 

Dated  at  San  Francisco,  November  5th,  1861. 
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frrrad  t* 


Statb  of  Oaliporitia, 
OiTT  AND  County  of  San  Francisco. 


}«. 


James  Smith,  who,  as  the  special  administrator  of  the  estate  of  John  Smith,  *  ^g'^^ 
deceased,  has  sabscribed  the  foregoing  return  and  account  of  sales,  being  duly  Praot.  Aot.) 
sworn,  says  that  he  has  read  [or  heard  read]  the  said  return  and  account,  and 
knows  the  contents  thereof,  and  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  which  are  therein  stated  on  his  information  or  belief, 
and  as  to  those  matters  that  he  believes  it  to  be  true. 

Jakes  Smith. 

Subscribed  and  sworn  to  before  me,  this  fifth  day  of  November,  A.  D.  1861. 

William  Harnbt,  Deputy  Clerk  of  the  Probate  Court 


"A." 


No.  112. 

Notdoe  of  sale  of  personal  property.    (4U52, 163.) 

special  administrator's  sale. 


Notice  is  hereby  given,  that  in  pursuance  of  an  order  of  the  Probate  Court 
of  the  city  and  county  of  San  Francisco,  in  the  State  of  California,  made  on 
the  ninth  day  of  September,  A.  D.  1861,  in  the  matter  of  the  estate  of  John 
Smith,  deceased,  the  undersigned,  special  administrator  of  said  estate,  will  sell 
at  public  auction  to  the  highest  bidder,  for  cash,  and  subject  to  confirmation  by 
said  Probate  Court,  on  Saturday,  the  twentieth  day  of  September,  A.  D.  1861, 
at  twelve  o'clock  M.,  at  the  auction  rooms  of  McRuer  &  Merrill,  Nos.  117  and 
119  California  street,  in  said  city  and  county,  the  foUowing  personal  property, 
to  wit :  (Describe  property). 

James  Smith,  Special  Administrator 
of  the  estate  of  John  Smith,  deceased. 

[Annex  a  copy  of  the  foregoing  notice  to  an  affidavit  of  posting  or  publica- 
tion, substantially  the  same  as  that  of  posting  or  publication  of  notice  of  hearing 
application  for  order  of  sale  of  personal  property, /ohtm  Nos,  108, 109.] 


Ssottontn- 
fcmd  to. 
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No.  113. 

Affldayit  of  auctioneer  to  sales  of  personal  property. 
"  B." 

In  the  Matter  of  the  Estate  )  Id  the  Probate  Court 

OF  V  Of  the  City  and  County  of  San  Francisoo, 

John  Smith,  Deceased.        )  State  of  California. 

State  of  California,  ) 

City  and  County  of  San  Francisoo.  j 

John  C.  Merrill,  of  said  city  and  coanty,  being  daly  sworn,  says  that  he  is  a 
member  of  the  firm  of  McRner  &  Merrill,  aactioneers,  in  said  city ;  that  the 
property  described  in  the  annexed  notice,  [here  annex  copy  of  notice]  was  sold 
by  said  auctioneers  to  the  highest  bidders  for  cash,  at  their  auction  rooms,  Nob. 
117  and  119  California  street,  in  said  city,  on  the  twentieth  day  of  September, 
A.  D.  1861,  at  twelve  o'clock  M.,  as  follows,  to  wit : 

[Here  insert  account  of  sales^  in  columns t  a$  follows :] 


description   of   property.        I  name  of  purchaser.        I        AMOUNT    BID. 


fUB.  That  all  of  said  property  was  present  at  the  time  of  selling ;  that  the  said 
sales  were  legally  made  and  fairly  conducted  ;  and  that  the  sums  bid  were  not 
disproportionate  to  the  yalue  of  the  property  sold ;  and  further  this  affiant  says 
not  John  C.  Merrill. 

*    Subscribed  and  sworn  to  before  me,  this  twentieth  day  of  September,  1861. 
[seal.]  p.  B.  Cornwall,  Notary  Public 


No.  114. 

Betum  and  account  of  private  sales  of  personal  property, 

with  petition  for  approval.    (§192.) 

[Title,  etc.] 

To  the  Hon.  the  Probate  Court  of  the  County  of  Sutter,  in  the  State  of  Cali- 
fornia : 
Jane  Harrison,  the  executrix  of  the  last  will  and  testament  of  Paul  HarrisoD, 
deceased,  respectfully  returns  the  following  account  of  the  private  sale  made  by 
her  under  the  order  of  this  court,  [or  of  the  probate  judge  of  said  county] 
dated  on  the  twenty-third  day  of  November,  A.  D.  1861,  and  reports  as  follows, 
to  wit : 
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Seotlont  re^ 
That  on  the  twenty-third  day  of  November,  A.  D.  1861,  in  pursuance  of  said 
order,  she  sold,  subject  to  the  approval  of  the  probate  judge  of  said  county,  a'l] 
the  personal  property  of  said  estate,  consisting  principally  of  the  stock  in  trade 
and  store  fixtures  of  the  said  testator,  to  Timothy  Partington,  for  the  sum  of 
$7,600,  said  sum  being  the  full  value,  and  four  hundred  and  fifty  dollars  more 
than  the  appraised  valae,  of  the  property  sold. 

Wherefore  the  said  executrix  prays  that  the  said  sale  be  approved  by  the  said 
probate  judge. 

Jane  Harrison, 
'Executrix  of  the  last  will  and  testament  of  Paul  Harrison,  deceased. 

[Annex  affidavit  as  in  form  No.  111.] 


No.  115. 

Order  approving  sales  of  personal  property.    (§162.) 

In  the  Matter  op  the  Estate  J  In  the  Probate  Court 

OP  >-  Of  the  City  and  County  of  San  Francisco, 

John  Smith,  Deceased.        )  State  of  California. 

James  Smith,  the  special  administrator  of  the  estate  of  John  Smith,  deceased, 
having  duly  returned  to  the  probate  court  of  the  city  and  county  of  San  Fran-  «1M. 
Cisco,  in  the  State  of  California,  at  this,  the  November  term,  A.  D.  1861,  of 
said  court,  an  account  and  report  verified  by  his  affidavit,  of  sales  made  by  him  * 
under  the  order  of  said  court,  [or  of  the  probate  judge  of  said  city  and  county, 
2151]  dated  on  the  ninth  day  of  September,  A.  D.  1861,  and  having  also  f.led  a 
petition  praying  that  said  sales  be  confirmed  and  approved,  said  term  being  the 
next  term  after  the  making  of  said  sales. 

And  from  said  account  and  report  [and  from  the  examination  of  said  admin- 
istrator, under  oath,  or  from  the  testimony  of  A.  B.  and  C.  D.,  witnesses  duly 
sworn]  it  appearing  to  the  satisfaction  of  the  probate  judge  of  said  city  and 
county,  that  in  pursuance  of  said  order  of  sale,  said  administrator  gave  public 
notice  for  at  least  ten  days,  by  notices  posted  in  three  public  places  in  said  city 

and  county,  [or  by  publication  in  the  newspaper,  if  publication  had 

been  ordered,  2153]  in  which  were  specified  the  time  and  place  of  sale ; 

That  at  the  time  and  place  mentioned  in  said  notice,  he  sold  to  the  highest 
bidders  for  cash  the  property  described  in  said  notices  and  mentioned  in  said 
account  of  sales ; 

That  the  said  place  of  sale  was  a  public  place ;  that  all  of  the  said  property  fin. 
was  present  at  the  time  of  selling ;  that  the  said  sales  were  legally  made  and 
fairly  conducted  ;  that  the  sums  bid  were  not  disproportionate  to  the  value  of 
the  property  sold  ;  and  that  said  account  and  report  are  in  all  respects  true ; 
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4170.  ^^  °^  objections  or  ezoeptioDS  being  made  or  filed  by  any  person  interested  in 
the  estate  or  otherwise,  to  the  granting  of  the  said  order  prayed  for ; 

It  is,  therefore,  ordered  by  the  said  probate  jadge,  that  the  said  sates  be,  and 
the  same  are  hereby  confirmed  and  approved,  and  declared  valid. 

M.  0.  Blaeb, 
County  Judge,  and  ex  offido  Probate  Judge. 
Dated  at  San  Francisco,  Cal.,  this  twentieth  day  of  September,  A.  D.  1861. 


No.  116. 

Short  form  of  order  approying  sales  of  personal  property. 

(§152.) 

[Title,  ktc]  • 

On  reading  and  filing  the  account  verified  by  the  affidavit  of  the  administrar 
trix,  of  the  sale  of  personal  property,  to  wit :  one  horse,  and  the  wooden  tene- 
ments at  the  southeast  comer  of  Stockton  and  Clay  streets,  in  the  city  of  San 
Francisco : 

It  is  hereby  ordered  that  the  sale  of  said  personal  property  be,  and  the  same 
18  hereby  approved  and  confirmed,  and  declared  valid. 

M.  C.  Blake,  County  Judge, 

Dated  November  30th,  1861.  and  ex  officio  Probate  Judge. 


No.  117. 

Order  confirming  sale  of  personal  property  directed  by  the 

will  to  be  sold.    (H177,  178.) 

Ik  the  Matter  of  the  EstatkJ  Probate  Court, 

OF  >  City  and  County  of  Sacramento, 

Francis  Cole,  Deceased.      )  State  of  Califoruia. 

Howard  Cross,  the  executor  of  the  last  will  and  testament  of  Francis  Cole, 

deceased,  having,  on  the  first  day  of  August,  A.  D.  1861,  sold  to  H.  0.  Beatty, 

Esq.,  without  the  order  of  this  Probate  Court,  certain  personal  property 

[specifying  it,  or  the  personal  property]  directed  by  said  will  to  be  sold,  and 

}162  having  given  notice  of  the  said  sale,  and  returned  accounts  thereof  to  this  court, 

f  192.  and  proceeded  in  making  the  said  sale  in  all  respects  as  if  it  had  been  made 
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Seotlonsrfr* 
under  the  order  of  this  court,  no  special  directions  having  been  given  in  the 
said  will  [or  in  all  respects  according  to  the  special  directions  given  in  the  ^^'^' 
said  will]  ; 

And  it  appearing  that  said  sale  was  legally  made  and  fairly  conducted,  and 
that  the  sum  bid  was  not  disproportionate  to  the  value  of  the  property  sold,  on 
motion  of  A.  P.  Gatlin,  Esq.,  counsel  for  said  executor ; 

It  is  ordered,  adjudged  and  decreed,  that  said  sale  be  confirmed  and  approved, 
and  declared  valid. 

R.  BoBXNSON,  County  Judge, 
and  ex  ofllcio  Probate  Judge. 
Dated  at  Sacramento,  this  second  day  of  August,  A.  D.  1861. 


No.  118. 

•  Order  of  sale  of  perishable  property.    (il61.) 

[Title  of  Estate  and  Goubt.] 

In  this  estate  the  application  of  the  executors  by  petition  in  writing,  filed  in  this  §lg* 
court  on  the  first  day  of  October,  A.  D.  1861,  for  an  order  to  sell  as  perishable 
property  the  articles  embraced  in  the  inventory  and  appraisement  on  file,  under 
the  titles  of  "  household  furniture,"  (with  the  exception  of  the  silver,  eogravings, 
table  and  bed  linen)  "  Tehama  house  furniture,"  and  **  stable,"  this  day  coming 
on  to  be  heard,  after  due  and  l^al  notice  of  at  least  five  days  given  of  the  hear- 
ing of  said  application,  and  Robert  C.  Rogers,  Esq.,  the  attorney  duly  appointed 
for  minors  and  absent  persons  interested  in  said  estate,  being  present  and  con-  ^^^* 
senting  to  such  order,  and  the  court  [or  Judge]  having  considered  the  matter,  §149. 
and  no  one  interested  in  said  estate  or  otherwise  having  filed  any  objections ; 

It  is  ordered,  that  the  application  be  granted,  and  that  the  executors  sell  at  ^^g, 
public  auction,  giving  previous  notice  pursuant  to  the  provisions  of  the  statute, 
the  articles  embraced  in  the  inventory  and  appraisement  on  file  under  the  titles 
of  '*  household  furniture,"  (with  the  exception  of  silver,  engravings,  table  and 
bed  linen)  "  Tehama  house  furniture  "  and  "  stable,"  the  same  being  deemed  per- 
ishable. M.  C.  Blake, 

County  Judge  and  ex  oflScio  Probate  Judge. 

Dated  at  San  Francisco,  this  sixth  day  of  October,  A.  D.  1861. 

I,  Robert  G.  Rogers,  the  attorney  appointed  for  minors  and  absent  persons 
interested  in  the  estate  of  Joseph  L.  Folsom,  deceased,  consent  and  agree  to  the 
foregoing  order  of  sale  of  perishable  property. 

October  6th,  1861.  Robert  C.  Rogers,  Attorney,  &c. 

NoTB.— The  statate  do«8  not,  upon  application  to  sell  penonal  property,  as  npon  application  ft>r 
sale  of  real  estate,  require  the  appointment  of  an  attorney  for  minors  and  absent  persons  into> 
rested  in  the  estate,  though  the  reason  Ibr  sach  appointment  wonld  seem  to  be  eqaally  applicable 
to  both  cases. 
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No.  119. 

Petition  for  order  of  sale  of  real  estate.    (^1499  166.) 


Iw  THE  Matteb  of  thb  Estatb  )      _  _  Probatc  Conrt, 

OP 

Fbancis  Post,  Dbcbabbd. 


rATB  1  Probate  Court, 

V     City  and  Coonty  of  San  Francisco,  1 

K      )  State  of  California. 


To  the  Hon.  the  Probate  Court  [or  the  Hon.  M.  C.  Blake,  Probate  Judge, 
{155]  of  the  City  and  Coanty  of  San  Francisco,  in  the  State  of  California : 

The  petition  of  John  C.  Merrill,  the  adminiBtrator  of  the  estate  of  Frands 
Post,  deceased,  respectfully  shows  : 
fS>  That  said  Francis  Post  died  intestate,  on  or  about  the  thirtieth  day  of  Octo- 
ber, A.  D.  1860,  at  the  city  of  New  Bedford,  in  the  county  of  Bristol,  in  the 
State  of  Massachusetts,  being  a  resident  thereof  at  the  time  of  his  death,  and 
leaving  estate  in  said  city  and  county  of  San  Francbco ; 

§66.  That  at  the  request  in  writing,  filed  in  this  court,  of  Ruth  Post,  the  suryiying ' 
wife  of  said  intestate,  also  a  nonresident  of  this  State,  proved  to  the  satisfac- 
tion of  this  court,  by  the  affidavit  [or  deposition,  }66]  of  Josiah  S.  Bonney, 
taken  before  James  Anderson,  a  commissioner  residing  in  the  said  State  of 
Massachusetts,  authorized  by  the  laws  of  this  State  to  take  acknowledgments 
and  administer  oaths,  to  be  the  identical  party  who  signed  the  said  request ; 

458.  and  after  application  for  letters  of  administration  duly  made  by  petition  in 
writing,  signed  by  your  petitioner,  and  filed  with  the  clerk  of  this  court,  stating 
the  facts  essential  to  give  this  court  jurisdiction,  the  names,  ages  and  residence 
of  the  heirs  of  the  said  deceased,  and  the  value  and  character  of  the  property ; 

f60.  and  after  notice  of  said  petition,  stating  the  name  of  the  deceased,  the  name  of 
the  applicant,  and  the  term  of  the  court  at  which  the  application  would  be 
heard,  given  at  least  ten  days  before  the  hearing,  by  the  clerk  by  causing  notices 
to  be  posted  up  in  at  least  three  public  places  in  said  city  and  county  of  San 
Francisco,  one  of  which  was  posted  up  at  the  place  where  this  court  is  held  ; 

f68.  and  after  hearing,  at  the  said  term  of  court,  the  allegations  and  proof  of  the 
parties  interested  in  said  estate,  it  having  bden  first  proved  that  notice  had  been 

(66.  given  according  to  law,  and  the  fact  of  the  said  Francis  Post's  dying  intestate 
having  been  proved  by  the  oath  of  your  petitioner,  and  this  court  having  also 
examined  Harvey  E.  Babcock,  concerning  the  time,  place  and  manner  of  the 

f6a.  death,  and  whether  or  not  the  said  deceased  left  any  will ;  an  order  of  this 
court  was  duly  made  and  entered,  to  wit,  on  the  fifteenth  day  of  October,  A.  D. 
1861,  appointing  your  petitioner  administrator  of  said  estate,  and  directing 
letters  of  administration  to  be  issued  to  him  upon  his  taking  and  subscribing  an 

$73.  oath  or  affirmation,  before  the  probate  judge  or  clerk,  that  he  would  perform 
according  to  law  the  duties  of  administrator,  and  upon  his  executing  a  bond  in 
the  penal  sum  of  five  hundred  dollars,  to  the  State  of  California,  with  two  or 

fTS.  more  sufficient  sureties,  to  be  approved  by  the  probate  judge ;  and  upon  your 
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petitioner's  baviDg  afterwards,  to  wit,  on  the  day  last  aforesaid,  dnly  taken  and 
subscribed  snch  oath  and  ezecated  such  bond,  letters  of  administration  of  said  ^^^' 
estate,  signed  by  the  clerk,  and  under  the  seal  of  this  court,  were  thereupon  J"^- 
duly  issued  to  your  petitioner,  a  competent  person,  to  wit :  on  the  day  last  afore-  (66. 
oaid,  which  said  letters  have  not  been  revoked ; 

That  your  petitioner  thereupon  entered  upon  the  discharge  of  his  duties  as 
such  administrator,  and  immediately  after  his  appointment  caused  to  be  pul> 
lished  in  the  "  Daily  Evening  Bulletin,"  a  newspaper  published  in  said  city  and  i^^- 
county  of  San  Francisco,  a  notice  to  the  creditors  of  the  deceased,  requiring  all 
persons  having  claims  against  the  deceased  to  exhibit  them  with  the  necessary 
vouchers,  within  ten  months  after  the  first  publication  of  the  notice,  to  said 
administrator  at  the  place  of  his  residence  [or  transaction  of  business,  {128] 
specified  in  the  notice,  which  notice  was  published  as  often  as  the  judge  [or  this 
court]  had  directed,  to  wit :  twice  a  week  for  six  weeks,  and  after  such  notice  had  f  120. 
been  given,  a  copy  thereof  with  the  affidavit  [or  affidavits,  {129]  of  due  publi- 
cation was  filed,  and  upon  such  affidavit  a  decree  was  made,  showing  that  due 
and  legal  notice  to  creditors  had  been  given,  and  directing  that  such  decree  be 
eSitered  in  the  minutes  of  this  court ; 

That  your  petitioner  duly  made  and  returned  to  this  court,  at  its  first  term  ^los. 
after  his  appointment,  to  wit,  on  the  first  day  of  November,  A.  D.  1861,  a  true 
inventory  and  appraisement  of  all  the  estate  of  the  deceased,  which  had  come 
to  his  possession  or  knowledge,  in  which  inventory  and  appraisement  the  apprais-  (107. 
ers  set  down  each  article  separately,  with  the  value  thereof  in  dollars  and  cents, 
in  figures  opposite  to  the  articles  respectively,  and  which  inventory  contains  all 
the  estate  of  the  deceased,  real  and  personal,  a  statement  of  all  debts,  partner- 
ships, and  other  interests,  bonds,  mortgages,  notes,  and  other  securities,  for  the  . 
payment  of  money  belonging  to  the  deceased,  specifying  the  name  of  the  debtor 
in  each  security,  the  date,  the  sum  originally  payable,  the  indorsements  thereon, 
with  their  dates  and  the  sum  which,  in  the  judgment  of  the  appraisers  is  col- 
lectable on  each  debt,  interest  and  security ;  and  which  inventory  shows,  as  &r 
as  can  be  ascertained  by  said  administrator,  what  portion  of  the  property  is 
community  property,  and  what  portion  is  the  separate  property  of  the  deceased ; 
all  which  will  more  fully  appear  by  reference  to  the  papers  on  file  in  the  clerk's 
office,  and  to  the  records  of  this  court  in  the  matter  of  said  estate ; 

That  the  amount  of  personal  estate  that  has  come  to  the  hands  of  your  peti-  ^^j^^ 
tioner  (a  description  of  which  personal  estate  is  contained  in  the  said  inventory 
and  appraisement,  on  file,  to  which  your  petitioner  hereby  refers,  and  which  he 
hereby  makes  a  part  of  this  petition,  for  such  description)  is  the  sum  of  $2,500, 
that  being  the  appraised  value  of  said  personal  estate ; 

That  since  the  making  and  return  of  said  inventory,  as  aforesaid,  no  property 
has  been  discovered,  but  profits  have  been  received,  being  the  rents  of  the  real 
estate,  amounting  to  the  sum  of  five  hundred  dollars,  and  making  with  the  said 
sum  of  92,500,  the  sum  of  $3,000 ; 

That  the  whole  of  said  personal  estate  has  been  disposed  of  in  the  payment 
of  a  monthly  provision  of  three  hundred  dollars  for  the  support  of  the  family  of  f  120. 
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'  the  deceased,  allowed  by  the  probate  judge  of  said  city  and  connty  of  San 
Francisco,  on  or  about  the  first  day  of  December,  A.  D.  I860,  antil  letters 
had  been  granted  and  the  inventory  had  been  returned ;  in  the  deliyery  to  said 
family  of  all  the  personal  property  which  is  by  law  exempt  from  execution,  set 
apart  upon  the  said  return  of  the  inventory  by  the  said  probate  Judge  for  tha 
use  of  the  said  family  [{121  ];  and  in  part  payment  of  a  monthly  allowance 
out  of  said  estate  made  at  the  same  time  by  this  probate  court  [or  said  judge, 
{122]  as  necessary  for  the  maintenance  of  the  said  fiunily,  during  the  progress 
of  the  settlement  of  this  estate,  on  account  of  the  insuffictency  of  the  amount 
set  apart,  as  aforesaid,  for  the  support  of  the  widow  and  children  ;  and  in  the 
payment  of  funeral  charges  and  expenses  of  administration  [2123]  ; 

That  the  debts  outstanding  against  the  said  deceased,  as  fiur  as  can  be  asoer- 
tfuned  or  estimated,  are  the  following,  to  wit : 
Claim  of  P.  S.  Johnson,  on  a  promissory  note  for  six  hundred  dollars, 
with  interest  thereon  at  the  rate  of  ten  per  cent  per  annum,  from 
January  1, 1861,  amounting,  principal  and  interest  [{131]  at  this 

date,  to  the  sum  of $ 

Claim  of  Henry  Hill,  on  five  drafts  accepted  by  said  Frauds  Post  in 
his  life  time,  for  four  hundred  dollars  each,  and  payable  respectively 
November  5th,  1859,  December  5th,  1859,  January  5th,  1860, 
March  5th,  1860,  and  June  5th,  1860,  with  interest  thereon  at  the 
rate  of  six  per  cent,  per  annum  after  due,  amounting,  principal 

and  interest,  ({131)  at  this  date,  to  the  sum  of $ 

Claim  of  Jane  Plunkett  on  a  promissory  note  for  $2,000,  dated  Octo- 
ber 1st,  1859,  and  payable  October  1st,  1860,  with  interest  th^eon 
from  date  at  the  rate  of  two  per  cent,  per  month,  amounting,  princi- 
pal and  interest  (2131)  at  this  date,  to  the  sum  of $ 

Claim  of  William  Smith  for  money  advanced  to  said  Francis  Post  in 
his  life  time,  to  wit :  August  30th,  1859,  one  hundred  and  seventeen 
dollars,  with  interest  thereon  at  the  rate  of  ten  per  cent,  per  annum 
from  the  said  thirtieth  of  August,  amounting,  principal  and  interest 

({131)  at  this  date,  to  the  sum  of $ 

Claim  of  Charles  Waters  for  I^al  services,  six  hundred  dollars,  with 
interest  at  the  rate  of  ten  per  cent,  per  annum  from  July  1st,  1861, 
amounting,  principal  and  interest  ({131)  at  this  date,  to  the  sum 
of 9 


Amount  of  debts  outstanding  against  the  deceased 9     6,500 

That  the  amount  due  upon  the  said  family  allowance  is  the  sum  of. .  .S 

That  the  amount  that  will  be  due  upon  said  family  allowance  after  the 

same  shall  have  been  in  force  for  one  year,  is  the  sum  of 9 

That  the  debts,  expenses  and  charges  of  the  administration  already 
accrued,  are  as  follows,  to  wit : 

Fees  of  attorney  for  administrator 9 

Bill  of  surveyor  for  surveying  real  estate 9 

Fees  of  clerk  of  Probate  Court 9 
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AmonntiDg  to  the  sum  of 

All  of  which  haye  been  paid  oat  of  the  said  personal  estate  that  has 

come  to  the  hands  of  said  administrator,  as  aforesaid. 
That  the  following  is  an  estimate  of  what  debts,  expenses  and  charges 

of  administration  will  or  may  accme  daring  the  administration,  to  wit : 
Commissions  to  be  allowed  to  said  admioistrator  upon  $20,000,  the 

probable  amonnt  of  the  whole  estate  to  be  accounted  for  by  him 

upon  the  settlement  of  his  final  account,  (2221) $       930 

Additional  fees  of  probate  clerk $         20 

Additional  fees  of  attorney  for  administrator $        300 

Auctioneer's  commissions  for  sale  of  real  estate S        200 

Advertising  sales  of  real  estate $         50 

Whole  amount  of  the  debts  outstanding  against  the  deceased,  of  the 

amount  due  and  to  become  due  upon  the  family  allowance,  and  of 

the  estimated  debts,  expenses  and  charges  of  administration  that  will    

or  may  accrue $   11,000 

That  the  said  inyentory  and  appraisement  on  file  contain  a  full  description  of 
all  the  real  estate  of  which  the  said  intestate  died  seized,  or  in  which  he  had  any 
interest,  or  in  which  the  said  estate  has  acquired  any  interest,  and  your  petitioner, 
for  a  description  of  said  real  estate,  hereby  refers  to  said  inyentory  and  makes 
the  same  a  part  of  this  petition ; 

That  the  condition  and  yalue  of  the  respectiye  portions  and  lots  of  said  real 
estate  are  as  follows,  to  wit : 

Ist.  The  lot  first  described  in  said  inventory  has  a  house,  stable  and  other 
improvements  thereon,  is  fenced,  is  partly  pasture  and  partly  cultivated,  was 
appraised  at  the  sum  of  96,000,  and  is  now  of  the  value  of  $5,000,  or  there- 
abouts. So  much  of  the  said  lot  as  is  in  block  number  sixty-six  is  claimed  by 
one  Bell,  who  has  commenced  an  action  of  ejectment  therefor,  and  the  same  is 
now  pending  in  the  Fourth  District  Court. 

2d.  The  interest  of  the  said  estate  in  the  lot  secondly  described  in  said  inven- 
tory is  the  undivided  half  thereof,  the  other  undivided  half  being  owned  by  one 
William  Shannon.  The  lot  is  fenced,  but  uncultivated,  and  said  interest  was 
appraised  at  the  sum  of  $12,000,  and  is  at  present  of  the  value,  as  your  peti- 
tioner is  informed  and  believes,  of  $13,000  or  thereabouts; 

That  a  portion  of  said  real  estate  was  owned  by  said  Francis  Post  before 
his  marriage  with  the  said  Ruth  Post,  and  the  remaining  portion  was  acquired 
by  him  afterwards,  by  descent ;  and  that  the  whole  of  said  real  estate  is  there- 
fore, as  your  petitioner  is  advised  and  believes,  the  separate  property  of  said 
deceased.   (Art.  2,605,  Wood's  Dig.) 

That  the  following  are  the  names  and  ages  of  the  heirs  of  the  said  deceased, 
to  wit :  The  said  Ruth  Post,  the  surviving  wife  of  said  deceased,  as  aforesaid, 
aged  about  thirty-nine  years,  and  Ly^ia  Ann  Post,  aged  about  sixteen  years, 
William  C.  Post,  aged  about  eight  years,  Mary  Post,  aged  aboat  six  years, 
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xciv  APPENDIX. 

Seetionire- 

'  Francis  Post,  aged  about  four  years,  and  Henry  Post,  aged  about  two  yean, 
the  children  of  said  deceased,  all  of  whom  now  reside  with  their  said  mother,  in 
said  city  of  New  Bedford,  and  none  of  whom  has  any  general  guardian  in  said 

*     '  city  and  county  of  San  Francisco  [{315]. 

^154^  Your  petitioner  therefore  alleges,  that  there  is  no  personal  estate  in  his  hands 
to  pay  the  allowance  to  the  family,  the  debts  outstanding  against  the  deceased, 
and  the  debts,  expenses  and  charges  of  the  administration  ;  and  that  it  is  neoes- 

«U6.  gmy  to  sell  some  portion  of  the  real  estate  for  such  purposes  ; 

Wherefore  your  petitioner  prays  that  an  order  be  made  by  this  Honorable 
court  [or  your  Honor,  {156]  directing  all  persons  interested  in  said  estate  to 
appear  before  this  court  at  a  time  and  place  specified,  not  lees  than  four  nor 
more  than  ten  weeks  from  the  time  of  making  such  order,  to  show  cause  why 
an  order  should  not  be  granted  to  your  petitioner  to  sell  so  much  of  the  real 
estate  of  the  deceased  as  shall  be  necessary ; 

»168.  rp^^^  ^^  ^YxQ  time  and  place  appointed  in  such  order,  or  at  such  oth^  time  as 
the  hearing  may  be  adjourned  to,  upon  satisfactory  proof  of  the  due  service  or 
publication  of  a  copy  of  the  order,  by  affidavit  or  otherwise,  or  upon  filing  the 
consent  in  writing  to  such  sale,  of  aU  parties  interested,  and  after  the  appoint- 
ment by  this  court  [or  your  Honor,  {159]  of  some  disinterested  person  as  the 
attorney  of  the  said  minor  heirs  of  the  deceased,  for  the  sole  purpose  of  appear- 
ing for  them  and  taking  care  of  their  interests  in  the  proceedings,  this  probate 
court  proceed  to  the  hearing  of  this  petition,  and  if  such  consent  be  not  filed, 
hear  and  examine  the  allegations  and  proofs  of  your  petitioner  and  of  all  per- 
sons interested  in  the  said  estate,  who  may  oppose  this  application ; 

U6a.  And  that  after  a  full  hearing  of  this  petition,  and  an  examination  of  the 
proofs  and  allegations  of  the  parties  interested,  an  order  of  sale  be  made,  author- 
izing your  petitioner  to  sell  so  much  and  such  parts  of  the  said  real  estate  as 
this  court  shall  judge  necessary  or  beneficial ;  or  that  such  other  or  further 
order  may  be  made  as  is  meet  in  the  premises. 

And  your  petitioner  will  ever  pray,  &c. 

John  C.  Merrill, 

Administrator  of  the  estate  of  Francis  Post,  deceased. 

Dated  at  San  Francisco,  Gal.,  this  second  day  of  December*  A.  D.  1861. 

State  op  California,  |  .. 


.! 
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City  and  County  of  San  Francisco 

John  C.  Merrill,  the  petitioner  above  named,  being  duly  sworn,  says  that  he 

has  [heard]  read  the  foregoing  petition,  and  knows  the  contents  thereof,  and 

that  the  same  is  true  of  his  own  knowledge,  except  as  to  the  matters  which  are 

therein  stated  on  his  information  or  belief ;  and  as  to  those  matters,  that  he 

believes  it  to  be  true.    (|55  Practice  Act.) 

John  C.  Merrill. 

Sabscribed  and  sworn  to  before  me,  December  2d,  1861. 

[l.  s.]  Blair  Laurie,  Notary  Public. 


APPENDIX.  xcv 

No.  120. 

Short  form  of  petition  for  order  to  sell  real  estate.    (§166.) 

In  the  Mattbr  of  the  Estate  )  In  the  Probate  Goxiri 

OP  V  Of  the  County  of  Butte, 

Haryet  Lott,  Deceased.       )  State  of  California. 

To  the  Hon.  the  Probate  Conrt  [or  the  Hon.  Thomas  Wells,  Probate  Judge, 
{155]  of  the  County  of  Butte,  in  the  State  of  California : 

The  petition  of  Maurice  Rhodes,  the  executor  of  the  last  will  and  testament 
of  Harvey  Lott,  deceased,  respectfully  shows  : 

That  said  Harvey  Lott  died  on  or  about  the  fifth  day  of  January,  A.  D.  1861,  §2. 
being  at  the  time  of  his  death  a  resident  of  this  county,  and  leaving  estate 
therein ;  that  deceased  left  a  will  which  has  been  duly  admitted  to  probate  by,  §19. 
and  is  now  on  file  in  the  office  of  the  clerk  of  this  court,  and  after  due  and  legal 
proceedings  had  letters  testamentary  of  the  estate  of  said  deceased  were  duly  ♦*!• 
issued  to  your  petitioner,  and  have  not  been  revoked*:  all  of  which  will  more 
fully  appear  by  reference  to  the  records  of  this  court ; 

That  the  amount  of  personal  estate  that  has  come  to  the  hands  of  your  peti-  fl£6. 
tioner,  is  the  sum  of  81,000,  of  which  the  sum  of  one  hundred  dollars  remains 
undisposed  of; 

That  the  debts  outstanding  against  the  deceased  as  far  as  can  be  ascertained 
or  estimated,  are  the  following,  to  wit : 

Claim  of  George  G.  W.  Hoge,  of »1,500 

Claim  of  B.  Bruce  Lee,  of 1,100 

Amounting  to  the  sum  of 82,600 

That  the  amount  due  upon  the  family  allowance  is  the  sum  of 150 

That  the  amount  that  will  be  due  after  the  same  shall  have  been  in 

force  for  one  year,  is  the  sum  of 1,700 

That  the  debts,  expenses  and  charges  of  the  administration  already 
accrued  amount  to  the  sum  of  ninety  dollars,  and  have  been  paid  out 
of  the  said  personal  estate. 
That. the  estimate  of  what  will  or  may  accrue  during  the  administra- 
tion, is  the  sura  of. 500 

Amount  of  payments  to  be  made $4,950 

That  the  inventory  and  appraisement  on  file  contain  a  full  description  of  the 
personal  estate  of  the  deceased,  and  of  all  the  real  estate  of  which  the  said  tes- 
tator died  seized,  or  in  which  he  had  any  interest,  or  in  which  the  said  estate 
has  acquired  any  interest,  and  said  inventory  is  hereby  referred  to  and  made  a 
part  of  this  petition  for  a  description  of  both  the  personal  and  real  estate ; 

That  no  property  has  been  discovered  or  profits  received  subsequently  to  the 
filing  of  said  inventory ; 
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That  the  coodition  and  value  of  the  respectiye  portions  and  lots  of  real  estate 
are  as  follows,  to  wit : 

Ist  The  lot  first  described  in  said  inyentory  is  improved,  being  fenced,  and 
having  a  good  dwelling  house  thereon,  was  appraised  at  $3,000,  and  is  now  of 
the  value  of  $3,000,  or  thereabouts. 

2d.  The  portion  secondly  described  in  said  inventory  is  unimproved  and 
uncultivated,  was  appraised  at  $2,000,  and  is  now  of  the  value  of  $2^00,  or 
thereabouts. 

That  the  first  of  said  parcels  of  land  is  community  property,  and  the  second 
separate  property. 

That  the  following  are  the  names  and  ages  of  the  devisees  and  heirs  of  the 
deceased  :  Jane  Lott,  the  surviving  wife,  aged  about  forty^six  years,  and  Frank- 
lin Lott,  a  son,  aged  eighteen  years,  the  sole  devisees,  and  William,  Hiram  and 
George  Lott,  aged  respectively  twenty,  sixteen  and  fourteen  years,  sons  and 
heirs  of  said  deceased, 
an.      That  by  a  separate  sale  of  any  part  of  either  of  said  pieces  of  real  estate  the 
residue  of  such  piece  would  be  greatly  injured  [or  diminished,  or  subjected  to 
expense,  or  rendered  unprofitable,  {161]. 
flM.      Tour  petitioner  therefore  alleges  that  the  personal  estate  in  his  hands  is 
insufficient  to  pay  the  allowance  to  the  family,  the  debts  outstanding  against  the 
i^-  deceased,  and  the  debts,  expenses  and  charges  of  the  administration  [or  any  or 
either  of  them,  {156]  ;  and  that  it  is  necessary  to  sell  a  portion  [and  would  be 
most  for  the  interest  of  all  concerned  to  sell  the  whole,  {161]  of  said  real  estate 
for  such  purposes. 
9177.      Your  petitioner  further  shows,  that  the  said  testator  made  provision  by  his 
said  will,  and  designated  the  first  of  said  parcels  of  land  to  be  appropriated 
for  the  payment  of  his  debts,  the  expenses  of  administration,  and  [or]  family 
expenses,  and  for  such  payment  said  parcel  of  land  was  directed  by  the  said  will 
to  be  sold  without  the  order  of  the  Probate  Court,  but,  as  appears  from  the 
foregoing  statements,  the  said  estate  so  appropriated  is  insufficient  far  that  pur- 
pose, and  your  petitioner  desires  in  addition  to  whatever  authority  may  be  con- 
^178.  ferred  upon  him  by  said  will,  to  obtain  the  authority  and  decree  of  this  court 
directing  a  sale  of  said  real  estate  for  the  purposes  aforesaid. 

Wherefore  your  petitioner  prays  that  an  order  of  sale  be  made,  authorizing 
H<B.  him  to  sell  the  whole  of  said  real  estate,  [and,  or  so  much,  and  such  parts  of 
said  real  estate  as  this  court  shall  judge  necessary  or  beneficial,  {162]  or  that 
such  other  or  further  order  may  be  made  as  is  meet  in  the  premises. 
And  your  petitioner  will  ever  pray,  &c 

Maurice  Rhodes, 
Executor  of  the  last  will  and  testament  of  Harvey  Lott,  deceased. 
Oroville,  June  24th,  1861.  • 

}166.      [Verified  by  affidavit  of  petitioner,  as  in  form  No.  119.] 
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No.  121. 


Order  to  show  cause  why  order  of  sale  of  real  estate  should 

not  be  made.   CU66.) 

In  tus  Matter  of  thb  Estate  )  In  the  Probate  Court 

OF  V  Of  the  City  and.  County  of  San  Francisco, 

Francis  Post,  Deceased.      )  State  of  California. 

It  appearing  to  the  court  [or  Judge  of  said  court,  {156]  by  the  petition  pre-  fiM. 
sented  and  filed  by  John  C.  Merrill,  the  administrator  of  the  estate  of  Francis 
Post,  deceased,  praying  for  an  order  to  sell  real  estate,  that  it  is  necessary  to 
sell  the  whole  [or  some  portion]  of  the  real  estate  to  pay  the  allowance  to  the 
family,  the  debts  outstanding  against  the  deceased,  and  the  debts,  expenses  and 
charges  of  the  administration ; 

It  is  therefore  ordered  by  the  court,  [or  Judge  of  said  court,  {156]  that  all 
persons  interested  in  the  said  estate  appear  before  the  said  Probate  Court  on 
Monday,  the  thirtieth  day  of  December,  A.  D.  1861,  at  eleyen  o'clock  in  the 
forenoon  of  said  day,  at  the  court  room  of  said  Probate  Court,  in  the  city  hall 
in  said  city  and  county  of  San  Francisco,  to  show  cause  why  an  order  diould 
not  be  granted  to  the  said  administrator  to  sell  so  much  of  the  real  estate  of  the 
deceased  as  shall  be  necessarry ; 

And  that  a  copy  of  this  order  be  published  at  least  four  successiye  weeks  in  ^^' 
the  "  Daily  Evening  Bulletin,"  a  newspaper  printed  and  published  in  said  dty 
and  county.  M.  C.  Blake, 

County  Judge,  and  ex  officio  Judge  of  the  Probate  Court 

Dated  at  San  Francisco,  this  second  day  of  December,  A.  D.  1861. 

Clerk's  certiflcate  to  be  annexed  to  copy  of  above  order  for 

publication. 

Office  of  the  Countt  Clerk  of  the    )  .^ 

Citt  and  Countt  of  San  Francisoo.     ) 

I,  Washington  Bartlett,  County  Clerk  of  the  city  and  county  of  San  Fraih 
Cisco,  State  of  California,  and  ex  officio  clerk  of  the  Probate  Court  in  and  for 
said  city  and  county,  do  hereby  certify  the  foregoing  to  be  a  true  and  correct 
copy  of  an  order  duly  made  and  entered  upon  the  minutes  of  said  Probate 
Court 

Witness  my  hand  and  the  seal  of  said  Probate  Court,  this  second  day  of 
December,  A.  D.  1861. 

Washington  Bartlett,  Clerk. 
By  C.  Bartlett,  Deputy  Clerk. 

[For  affidavit  of  publication,  see  form  No.  109.  See  also  note  to  form 
No.  92.] 
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No.  122. 

Petition  for  now  pnblioation  of  notioe  of  application  for  aale 

of  real  estate.    (H156, 157.) 

Ijr  TBB  Maitbb  of  thx  Estate  )  Id  the  Probate  Court 

OP  V  Of  the  City  and  County  of  San  FraDcisoo, 

Wm.  D.  M.  HowabDi  Dbckabkd.  )  State  of  CaJifornia. 

The  petition  of  Agnes  Howard,  George  H.  Howard  and  Henry  F.  Tesebe- 

ti66.  i''^^^^'  executrix  and  executors  of  the  last  will  and  testament  of  the  said  Wil- 
liam D.  M.  Howard,  deceased,  respectfully  shows  to  this  court  [cr  the  judge 
of  this  court,  2jl55, 156]: 

That  heretofore,  to  wit :  on  the  twenty-seventh  day  of  September,  1856,  your 
petitioners  filed  their  petition  in  this  honorable  court,  praying  for  an  order 
authorizing  and  directing  them  to  sell  certain  real  estate  in  the  said  petition 
particularly  mentioned  and  set  forth,  for  the  purpose  of  paying  the  debts  of  the 

§176.  estate  and  the  legacies  of  the  decedent's  will,  as  by  the  said  petition  now  on  file 
in  this  court  will  more  fully  and  at  large  appear. 

^'^'  And  your  petitioners  further  show,  that  upon  the  filing  of  said  petition  such 
proceedings  were  had  in  this  honorable  court  that  an  order  was  made  on  the 
said  day,  directing  all  persons  interested  in  said  estate  to  appear  before  this 
court  in  the  probate  court  room  in  the  city  hall,  in  the  city  of  San  Franctsoo, 
on  the  twenty-seventh  day  of  October,  A.  D.  1856,  at  ten  o'clock,  a.  m.,  of 
that  day,  then  and  there  to  show  cause  why  said  order  should  not  be  granted 
as  prayed  for,  and  that  a  copy  of  said  order  to  show  cause  should  be  published 
twice  a  week,  at  least  four  successive  weeks,  in  the  ''San  Francisco  Daily 
Herald,"  a  newspaper  published  in  sud  county  of  San  Francisco. 

}l{;7.  And  your  petitioners  further  show,  that  in  pursuance  of  said  order,  a  copy 
of  said  order  to  show  cause  was  published  in  the  said  newspaper  on  the  said 
twenty-seventh  day  of  September,  and  published  according  to  the  terms  of  said 
order  twice  a  week,  for  four  successive  weeks,  but  that  during  the  said  period  of 
publication  the  name  of  said  newspaper  was  changed  from  the  "  San  Francisco 
Daily  Herald  "  to  the  '<  San  Francisco  Herald,"  in  consequence  of  which  change 
doubts  have  arisen  as  to  the  regularity  of  said  publication. 

Wherefore,  your  petitioners  pray  that  an  order  may  be  granted  fixing  a  new 
day  for  the  appearance  of  all  persons  interested  in  the  said  estate  to  show  cause 
why  the  order  of  sale  prayed  for  as  aforesaid,  should  not  be  granted,  and  direct- 
ing the  publication  of  a  copy  thereof  pursuant  to  the  terms  of  the  statute  in 
such  cases  made  and  provided. 

Julius  K.  Rose,  Attorn^  for  Petitionaa. 

State  of  California,  San  Francisco  County :  ». 
George  H.  Howard,  one  of  the  above  petitioners,  being  duly  sworn,  says  that 


APPENDIX.  xcix 

fleelioiur*- 
he  has  read  the  foregoing  petition  and  knows  the  contrats  thereof,  and  that  the 
same  is  trae  to  the  best  of  his  knowledge  and  belief. 

Obo.  H.  Howard, 
Execator  of  the  last  will  and  testament  of  Wm.  D.  M.  Howard,  deceased. 
Sworn  to  and  sabecribed  before  me,  this  sixth  day  of  November,  A.  D.  1856. 
[sKAL.]  L.  W.  Sloat,  Notary  Public 


No.  123. 

Order  appointing  attorney  for  minora  on  applioation  for  sale 

of  real  estate.    (§159.) 

In  the  Mattbr  of  the  Estate  )  In  the  Probate  Court 

OF  V  Of  the  City  and  Connty  of  San  Frandsoo, 

Francis  Post,  Deceased.      )  State  of  California. 

Upon  the  presentation  of  the  petition  of  John  C.  Merrill,  the  administrator  ^lu . 
of  the  estate  of  Francis  Post,  deceased,  praying  that  an  order  of  sale  be  made, 
authorizing  said  petitioner  to  sell  so  mnch  and  snch  parts  of  the  real  estate  as 
this  court  shall  jndge  necessary  or  beneficial,  heretofore  filed,  to  wit :  on  the 
second  day  of  December,  A.  D.  1861,  it  appearing  to  this  court  [or  the  probate 
jndge  of  this  court,  {159]  that  the  following  heirs  of  said  deceased,  to  wit : 
Lydia  Ann  Post,  Francis  Post  and  Mary  Post,  the  children  of  said  deceased, 
are  minors,  and  have  no  general  guardian  in  this  city  and  county. 

It  is  ordered,  that  Selden  S.  Wright,  Esq.,  a  disinterested  person,  be  and  he  ilfiO. 

is  hereby  appointed  their  attorney,  for  the  sole  purpose  of  appearing  for  them,  *^^* 

and  taking  care  of  their  interests  in  the  proceedings. 

M.  C.  Blake, 

County  Judge  and  ex  officio  Probate  Judge. 

Dated  at  San  Francisco,  Cal.,  this  second  day  of  December,  A.  D.  1861. 


No.  124. 

Assent  of  attorney  for  minor  heirs  to  order  of  sale  of  real 

estate.    (U58.) 


In  the  Mattbb  of  the  Estate  )  In  the  Probate  Court 

OF  V  Of  the  City  and  County  of  San 

Francis  Post,  Deceased.      )  State  of  Cuifomia. 


I,  Selden  S.  Wright,  appointed  by  the  probate  court  [or  the  probate  judge,  IW- 
{159]  of  the  dty  and  county  of  San  Francisco,  in  the  State  of  California,  on 
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(168.*  ^®  ^o^nd  day  of  December,  A.  D.  1861,  attorney  of  Lydia  Aon  Post,  WDGam 
C.  PoBt  Mary  Post,  Francis  Poet,  and  Henry  Poet,  the  minor  beirB  of  Franda 
Post,  deceased,  for  the  sole  pnrpoee  of  appearing  for  them  and  taking  care  of 
their  interests  in  the  proceedings  npon  the  hearing  of  the  petition  of  John  G. 
Merrill,  the  administrator  of  the  estate  of  said  deceased,  praying  for  an  order  of 
sale  of  real  estate,  filed  on  the  said  second  day  of  December,  A.  D.  1861,  do 
hereby  appear  on  behalf  of  said  minor  heirs,  and  assent  to  the  order  of  sale  of 
real  estate  made  by  said  probate  court  this  thirtieth  day  of  December,  A.  D. 
1861,  in  the  matter  of  said  estate. 

Sbldbn  S.  Wright, 
Attorney  for  minor  heirs  of  Francis  Post,  deceased. 
Dated  at  San  Francisco,  this  thirtieth  day  of  December,  A.  D.  1861. 


No.  125. 

ObjectionB  to  granting  order  of  sale  of  real  eatate.    (^49.) 

In  the  Matter  of  thb  Estate.)  In  the  Probate  Conrt 

07  y  Of  the  City  and  County  of  San  Frondsoo, 

James  Beckett,  Deceased.     )  State  of  Cfuifomia. 

To  the  Hon.  the  Probate  Court  of  the  City  and  County  of  San  Franciaco,  in 
the  State  of  California  : 

James  J.  Beckett,  on  infant  under  the  age  of  fourteen  years,  and  the  sole 
heir-at-law  of  the  said  James  Beckett,  deceased,  by  Charles  Gallagher,  his  guar- 
dian, shows  for  cause  why  the  order  of  sale  of  real  estate  in  the  petition  of  Abia 
A.  Selover,  prayed  for,  should  not  be  granted,  the  following  objections  and  all&> 
gations  of  law  and  fact.    And  first,  he  shows  these  objections  of  law,  tIz  : 

^11^  1.  That  the  said  petitioner  does  not  set  forth  facts  sufficient  to  authorize  the 
order  prayed  for. 

|164.  2.  That  it  does  not  show  that  the  said  Seloyer  is  a  party  entitled  to  petition 
for  a  sale  of  the  said  real  estate. 

3.  That  it  does  not  show  that  any  administrator  of  said  estate  has  been  duly 
appointed  and  qualified. 

4.  That  it  does  not  show  that  the  administrator  of  the  said  estate  has  ever 
accounted  for  his  administration,  nor  that  any  proceedings  have  been  taken  to 
compel  him  to  account. 

5.  That  it  does  not  show  that  the  said  petitioner  has  a  valid  or  any  claim 
against  the  said  estate. 

6.  That  it  does  not  set  forth  facts  sufficient  to  give  this  court  jurisdiction  of 
the  application  made  by  the  said  Selover  for  a  sale  of  the  real  estate. 

(154.  7.  That  it  does  not  show  with  sufficient  or  any  certainty,  that  the  personal 
estate  in  the  hands  of  the  said  administrator  is  not  sufficient  to  pay  the  allow- 
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anoe  to  the  family,  the  debts  t>at8taDdiDg  against  the  deceased,  and  the  expenses     ^^"^ 
of  administration ;  or  that  a  sale  of  the  whole  or  any  portion  of  the  real  estate  ^^ 
of  said  decedent  is  necessary  for  the  payment  of  such  debts. 

8.  That  the  order  to  show  cause  is  irregular  and  insufficient. 

And  the  said  James  J.  Beckett,  an  infant,  etc.,  sets  forth  the  following  as  his 
objections  and  allegations  in  fact,  viz  : 

1.  I'hat  the  said  Abia  A.  Selover  is  not  the  owner  or  holder  of  any  valid  or 
lawful  claim  against  the  said  estate,  and  that  the  said  estate  is  not  indebted  to  ^^^^' 
the  said  Selover  in  the  amount  in  his  said  petition  alleged,  or  in  any  amount 
whatever,  in  manner  and  form  as  the  same  is  in  the  said  petition  alleged. 

2.  That  the  said  estate  is  not  indebted  to  Gr^ory  Tale  upon  a  judgment  in 
his  favor  against  Samuel  Flower,  the  administrator  of  said  estate,  in  the  Dis- 
trict Court  of  the  Twelfth  Judicial  District,  for  $2,709,  together  with  $314 
18-100  costs,  as  in  the  said  petition  alleged,  nor  in  any  amount  whatever. 

3.  That  the  said  estate  is  not  indebted  to  the  estate  of  James  C.  Hackett, 
deceased,  in  the  amount  of  $2,500,  as  in  the  said  petition  alleged,  nor  in  any 
amount  whatever. 

4.  That  the  alleged  claim  of  Henry  H.  Byrne  in  the  said  petition  described, 
was  not  a  valid  or  lawful  claim  against  the  said  estate,  and  the  same  was  never 
duly  presented  to  the  said  Flower,  administrator,  and  not  to  the  said  Thomas 
W.  Freelon,  Esq.,. Probate  Judge,  as  requir(ki  by  law,  and  by  them,  and  each 
of  them  allowed,  and  the  said  allowance  duly  endorsed  in  writing  upon  the 
same ;  and  the  said  estate  never  was  indebted  to  the  said  Byrne  in  the  amount 
of  $15,000,  as  in  the  said  petition  alleged,  nor  in  any  amount  whatever  ;  and 
the  said  claim  of  the  said  Byrne  never  was  assigned  to  the  said  petitioner  as 
the  same  is  alleged  in  the  said  petition. 

4j^.  That  the  lawful  expenses  of  the  administration  of  the  said  estate  do  not 
now,  nor  will  they  amount  to  the  sum  of  $15,000,  nor  to  any  such  sum. 

5.  That  the  personal  estate  in  the  hands  of  the  said  administrator,  and  the 
rents  daily  accruing  from  the  real  estate  of  the  said  decedent,  will  be  amply 
sufficient  to  pay  off  and  discharge  all  the  just  and  lawful  debts  and  liabilities  of 
the  said  estate,  and  that  a  sale  of  the  said  real  estate,  or  any  portion  thereof, 
is  unnecessary ;  and  is  also  inexpedient  at  the  present  time,  which  is  a  period 
of  uncommon  and  disastrous  depreciation  in  the  value  of  real  estate  in  the  State 
of  California,  and  especially  in  the  county  of  San  Francisco. 

6.  That  James  Beckett,  the  said  decedent,  was  not  at,  or  immediately  previ- 
ous to  his  death,  a  resident  of  the  county  of  San  Francisco,  as  in  the  said  peti-  * 
tion  alleged. 

7.  That  letters  of  administration  never  were  duly  issued  to  the  said  Samuel 
Flower ;  and  the  said  Flower  never  was  duly  appointed  and  qualified  as  admin- 
istrator of  the  said  estate. 

8.  That  the  said  alleged  claim  of  Heniy  H.  Byrne  is  barred  by  the  statute  of  ^jj^ 
limitations,  the  same  not  having  accrued  within  the  period  of  two  years  before 
the  death  of  the  said  decedent 

9.  That  as  to  the  several  claims  in  the  said  petition,  the  schedules  thereto  ^iqs. 
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'  annexed,  set  forth  and  alleged  to  be  oatstanding  debts  against  the  said  estate, 
tlie  Eame  are  not  valid  and  lawful  cImuis  against  the  said  estate,  nor  is  any  of 
them  a  valid  or  lawfnl  daim. 
*^^       10.  That  there  is  no  proof  of  pablication  of  the  said  order  to  show  cause,  as 
«ifi8.  in  the  said  order  directed  according  to  law. 

And  the  said  James  J.  Beckett,  an  infant,  etc.,  sets  forth  and  alleges  the  fore- 
going allegations  and  objections  of  fact,  either  npon  his  information  and  belief, 
or  because  as  to  the  allegations  in  the  said  petition  to  which  the  same  are 
reqionsive,  he  has  no  information  sofficient  to  form  a  belief,  and  therefore  be 
denies  the  eame  and  requires  the  said  petitioner  to  make  due  proof  thereof. 

Wherefore  he  prays  that  these,  his  said  all^^tions  and  objections,  may  be  duly 
ezamified  and  considered  by  the  said  court,  and  that  the  order  heretofore  made 
be  duly  vacated,  and  for  such  further  order  as  may  be  proper. 

E.  Cabsuilt,  for  Bespondent 


No.  126. 

Order  of  sale  of  real  estate.    (iU62»  296.) 

In  thb  Matter  of  thk  Estate  )  In  Probate  Court  of  the 

OF  y       City  and  Conn^  of  San  Fran 

Francis  Post,  Deceased.      i  State  of  California. 


lies 


fl66. 


John  C.  Merrill,  the  administrator  of  the  estate  of  Francis  Post,  deceased, 
^       having  heretofore,  to  wit :  on  the  second  day  of  December,  A.  D.  1861,  pre- 
sented to  the  Probate  Court  [or  Probate  Judge,  {155]  of  the  city  and  county 
of  San  Frandsco,  in  the  State  of  California,  a  petition  verified  by  his  oath, 
praying  that  an  order  of  sale  be  made  authoriang  him  to  sell  so  much  and  such 
parte  of  the  real  estate  belonging  to  said  estate,  as  this  court  should  judge 
necessary  or  benefidal,  and  setting  forth  the  amount  of  personal  estate  that  has 
come  to  his  hands,  and  how  much  thereof  remains  undisposed  of,  the  debte  out- 
standing against  the  said  deceased,  as  &r  as  can  be  ascertained  or  estimated,  the 
amount  due  upon  the  family  allowance  and  [or]  that  will  be  due  after  the  same 
shall  have  been  in  force  for  one  year,  the  debts,  expenses  and  charges  of  the 
administration  already  accrued,  and  an  estimate  of  what  will  or  may  accrue 
during  the  administration,  the  names  and  ages  of  the  heirs  of  the  said  deceased, 
and  the  profits  received  subsequently  to  the  filing  of  the  inventory,  which,  by 
by  a  proper  reference,  is  made  a  part  of  said  petition  for  a  description  of  both 
the  personal  and  real  estate ; 
^U^       And  it  having  appeared  to  this  court,  [or  said  Judge,  {156]  by  said  petition, 
that  it  is  necessary  to  sell  some  portion  of  the  real  estate  to  pay  the  allowance 
ii64.  to  the  family,  the  debts  outstanding  against  the  deceased,  and  the  debts,  expenses 
(IM.  And  charges  of  the  administration,  such  petition  was  filed,  and  an  order  was 
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ihereapon  made  directing  all  penoDs  interested  in  the  estate  to  appear  before 
this  court  at  a  time  and  place  specified,  not  less  than  four  nor  more  than  ten 
weeks  froili  the  time  of  making  such  order,  to  wit :  on  Monday,  the  thirtieth 
day  of  December,  A.  D.  1861,  at  eleven  o'clock  in  the  forenoon  of  said  day,  at 
the  ooort  room  of  said  Probate  Court,  in  the  city  hall,  in  said  city  and  county 
of  San  Francisco,  to  show  cause  why  an  order  should  not  be  granted  to  the  said 
administrator  to  sell  so  much  of  the  real  estate  of  the  deceased  as  should  be  luj. 
necessary,  and  ordering  that  a  copy  of  said  order  to  show  cause  be  published 
at  least  four  successive  weeks  in  the  ^*  Daily  Evening  Bulletin,"  a  newspaper 
printed  and  published  in  said  city  and  county ; 

And  at  the  said  time  of  filing  the  said  petition,  it  having  been  made  to  appear  |xb9. 
to  this  court  that  the  following  heirs  of  the  said  deceased,  to  wit :  Lydia  Ann 
Post,  William  C.  Post,  Mary  Post,  Francis  Post  and  Henry  Post,  the  children 
of  said  deceased,  are  minors,  and  have  no  general  guardian  in  said  city  and 
county,  this  court  [or  said  Probate  Judge,  {159]  appointed  Selden  S.  Wright» 
Esq.,  a  disinterested  person,  their  attorney,  for  the  sole  purpose  of  appearing  for 
them  and  taking  care  of  their  interests  in  the  proceedings. 

Now  on  this,  the  said  thirtieth  day  of  December,  A.  D.  1861,  at  said  hour  and 
at  said  Probate  Court  room,  the  time  and  place  appointed  for  the  hearing,  as  '^* 
aforesaid,  said  administrator  appearing  in  person  and  by  his  counsel,  D.  P.  Bel-^^^ 
knap,  Esq.,  and  said  attorney  for  said  minors  appearing  on  the  hearing,  upon  sat- 
isfiM^tory  proof  by  the  affidavit  of  A.  C.  Bonnell,  a  competent  witness,  [or  other' 
vUe,  2158]  of  a  copy  of  the  said  order  to  show  cause,  in  the  said  newspaper,  at 
least  four  successive  weeks,  to  wit :  daily,  Sundays  excepted,  from  the  second  day 
of  December,  A.  D.  1861,  to  and  until  the  thirtieth  day  of  Deo^nber,  A.  D.  1861, 
both  inclusive,  being  as  often  during  the  sdd  prescribed  period  of  four  weeks  as 
said  paper  is  r^ularly  issued,  [2287]  this  court  proceeded  to  the  hearing  of  the 
said  petition,  and  heard  and  examined  the  allegations  and  proo&  of  the  petitioner, 
no  person  interested  in  the  said  estate,  or  otherwise,  appearing  to  oppose  said 
application,  [2149]  and  the  decree  of  this  court  showing  that  due  and  legal 
notice  to  creditors  had  been  given,  [2128]  the  inventory  and  appraisement  on 
file,  [2105]  the  claims  against  said  estate  heretofore  presented  to  and  allowed 
and  approved  by  said  administrator  and  the  Probate  Judge,  [2132]  the  order 
heretofore  made,  allowing  a  monthly  provision  of  three  hundred  dollars  for  the 
family  of  the  deceased  until  letters  had  been  granted  and  the  inventory  returned,  M^- 
the  order  for  a  monthly  allowance  out  of  said  estate  made  upon  the  return  of 
the  inventory  for  the  maintenance  of  said  family  during  the  progress  of  the 
settlement  of  said  estate,  and  the  order  made  also  upon  the  return  of  the  inven-  (l^- 
tory  setting  apart,  for  the  use  of  the  said  family,  all  personal  property  which  is 
by  law  exempt  from  execution,  and  other  documentary  proo&  were  offered  and 
put  in  evidence;  and  stud  administrator  was  examined  on  oath,  and  Daniel  ^^■ 
Rogers  and  R.  W.  Hent,  being  first  duly  sworn,  were  examined  as  witnesses, 
and  it  appearing  to  this  court  from  said  documentary  proofe  and  the  examina- 
tion of  said  administrator  and  witnesses : 

That  the  personal  estate  that  has  come  to  the  hands  of  said  administrator 
amounts  at  its  appraised  value  to  the  sum  of  $2,500 ; 


I    » 
I 
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fcrred  to.  ,ji|^^  ^^^  ^  making  and  return  of  the  inventory,  no  property  has  been  dis- 

!  covered,  but  profits  have  been  received  amounting  to  the  sam  of  five  haadred 

dollars,  all  of  idiich,  together  with  the  said  sam  of  $2,500  has  been  dnpoaed  of 
in  dae  coarse  of  administration ; 

That  the  debts  oatstanding  against  the  said  deceased,  as  fiu*  as  can  be  ascer- 
tained or  estimated,  are  the  following,  to  wit  : 
|181.  Olaim  of  P.  8.  Johnson,  on  a  promissory  note  for  six  hnndred  ddlarB, 
with  interest  tbereon  at  the  rate  of  ten  per  cent,  per  annam,  from 
January  1, 1861,  amounting,  principal  and  interest,  at  this  date,  to 

the  sam  of. 9 

Claim  of  Henry  Hill,  on  six  drafts  accepted  by  said  Frauds  Post  in 
his  life-time,  for  four  hundred  dollars  each,  and  payable  respectively 
November  5th,  1859,  December  5th,  1859,  January  5th,  1860, 
March  5th,  1860,  May  5th,  1860,  and  June  5th,  1860,  with  interest 
thereon  at  the  rate  of  six  per  cent  per  annum  after  due,  amounting, 
principal  and  interest,  at  this  date,  to  the  sum  of 9 

\Slatt  daimt  as  in  petition^  ante,  or  as  establisked  at  the  fiearvng.] 

Claim  of  James  F.  Bowman  against  said  deceased,  not  before  pre- 
^  sented,  the  period  of  presentation,  as  provided  by  law,  not  yet 

having  elapsed,  presented  and  passed  upon  at  the  hearing,  and  allowed 
and  approved  by  the  administrator  and  the  Probate  Judge,  for  the 
sum  of 9 


Amount  of  debts  outstanding  against  the  deceased 9     6,600 

That  the  amount  due  upon  the  said  family  allowance  is  the  sum  of. .  .$ 

[State  the  amount  that  uoill  he  due  upon  family  aUowanu,  and  the  debts, 
expenses  and  charges  of  administration  already  accrued  or  to  accrue, 
as  in  the  petition  or  according  to  the  proofs  at  the  hearing,] 

Whole  amount  of  the  debts  outstanding  against  the  deceased,  of  the 
amount  due  and  to  become  due  upon  the  family  allowance,  and  of 

the  estimated  debts,  expenses  and  charges  of  administration  that  will    

or  may  accrue 9   llAOO 

And  this  court  being  satisfied,  after  a  full  hearing  upon  the  said  petition,  and 
Utt.  im  examination  of  the  proofs  and  allegations  of  the  parties  interested,  that  all 
the  allegations  in  said  petition  are  true,  and  that  a  sale  of  some  portion  of  the 
real  estate  is  necessary  for  the  payment  of  the  allowance  to  the  family,  the  debts 
outstanding  against  the  deceased,  and  the  debts,  expenses  and  charges  of  the 
administration,  and  that  it  is  necessary  to  sell  a  part  of  the  specific  piece  of  the 
.  j^i   real  estate  appraised  at  the  sum  of  912,000,  and  referred  to  in  said  petition,  and 
therein  stated  to  be  at  present  worth  the  sum  of  $13,000  or  thereabouts,  and 
that  by  a  sale  of  such  part,  said  specific  piece  would  be  greatly  injured  and  ren- 
dered unprofitable ;  and  the  said  attorney  for  the  said  minors  having  appeared 
f^^*  on  the  hearing,  as  aforesaid,  and  assented  to  this  order,  and  no  person  interested 
in  the  said  estate  or  otherwise  having  made  or  filed  any  objections  thereto ;  and 
it  further  appearing  that  no  good  reason  exists  why  the  said  order  of  sale  shoold 
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not  be  granted ;  and  that  all  the  proceediDgs  upon  this  application  haye  been  in 
all  respects  strictly  condacted  in  accordance  with  and  as  provided  in  the  statute 
re^latin^  the  sales  of  real  estate  belonging  to  the  estates  of  deceased  persons ; 
on  motion  of  said  counsel  for  said  administrator ; 

It  is  hereby  ordered,  adjudged  and  decreed  that  said  John  G.  Merrill,  the 
administrator  of  said  estate  of  Francis  Post,  deceased,  be,  and  he  is  hereby  .  ^^ 
authorized  to  sell,  either  in  one  parcel  or  in  subdivisions  as  the  said  administra- 
tor  shall  judge  most  beneficial  to  said  estate,  the  following  real  estate  belonging 
to  said  estate,  at  public  auction,  to  the  highest  bidder,  upon  the  following  tcvms,  ^i^j^ 
to  wit :  for  cash,  [or  on  a  credit  not  exceeding  one  yearj  payable  in  gross  or    ^ 
instaUments,  with  interest^  as  the  court  may  direct,  {163]. 

It  is  further  ordered,  that  such  sale  be  made  in  said  city  and  county,  between 
the  hours  of  nine  o'clock  in  the  morning  and  the  setting  of  the  sun  on  the  same 
day ;  that  notice  of  the  time  and  place  of  holding  the  same  be  posted  up  in  three  of  ^i^* 
the  most  public  places  in  said  city  and  county,  and  be  published  in  a  newspaper 
printed  in  the  same  city  and  county,  for  three  weeks  successively  next  before 
such  sale,  in  which  notice  the  lands  and  tenements  to  be  sold  shall  be  described 
with  common  certainty ;  and  that  the  said  administrator  in  all  things  proceed 
and  conduct  and  manage  said  sale  as  by  the  statute  in  such  case  made  and  pro- 
vided is  directed  and  required,  and  make  due  return  of  his  proceedings  under 
this  order  to  this  Probate  Court  according  to  law ;  *^®" 

And  it  is  further  ordered,  that  before  making  such  sale,  the  said  administrator 
execute  an  additional  bond  to  the  State  of  California,  with  two  or  more  suf- 

478. 

ficient  sureties,  to  be  approved  by  the  Probate  Judge,  in  the  penal  sum  of ' 
915,000,  conditioned  that  the  said  administrator  shall  faithfully  execute  the 
duties  of  the  trust  according  to  law. 

The  following  is  the  real  estate  hereby  authorized  to  be  sold,  being  situated 
in  the  said  city  and  county  of  San  Francisco,  in  the  State  of  California,  to  wit :  ^igg, 

[Here  describe  real  estate  to  be  sold.^ 

M.  C.  Blake, 
County  Judge,  and  ex  officio  Probate  Judge. 
Dated  at  San  Francisco,  Cal.,  this  thirtieth  day  of  December,  A.  D.  1861. 


Clerk's  oertiflcate  to  be  axmezed  to  copy  of  the  foregoing  for 

record.    (iU66,  171.) 

State  op  California,  ) 

Orrr  and  County  of  San  Fsancisoo.  J  **' 


I,  Washington  Bartlett,  County  Clerk  of  the  city  and  county  of  San  Fran- 
cisco, State  of  California,  and  ex  officio  Clerk  of  the  Probate  Court  thereof,  do 
hereby  certify  the  forgoing  to  be  a  true,  full  and  correct  copy  of  the  original 
order  of  sale  this  day  made  by  said  Probate  Court  and  entered,  and  now  on  file 
in  my  office. 


§166. 
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WitoeflB  my  band  and  the  seal  of  said  court,  tfaia  thirtietli  day  of 

r„,^_  ,        December,  A.  D.  1861. 

l^^^'l  Wabhihgtoh  Babtlkt,  Clerk. 

By  William  Habhet,  Depaty  Clerk. 


No.  127. 

Short  form  of  order  of  sale  of  real  estate.   (H162, 296.) 

Ik  the  Mattbb  of  thb  Estate  \         In  the  Probate  Court, 

OF  V  County  of  Colon, 

WiLBON  Shepardson,  DECEASED. )         State  of  CaUfornia. 

Stewart  Weaver,  the  administrator  with  the  will  annexed  of  the  estate  of 
f  itt.  Wilson  Shepardson,  deceased,  having  on  the  second  day  of  December,  A.  D. 
1861,  presented  to  this  probate  coart  [or  the  probate  judge  of  the  probate 
court,  {155]  a  petition  for  an  order  of  sale  of  real  estate,  setting  forth  the  mat- 
ters enumerated  in  the  statute  in  such  case  made  and  provided — ^which  petitioo 
)166.  was  verified  by  the  oath  of  the  said  administrator :  And  an  order  having  been 
thereupon  made  directing  all  persons  interested  in  the  estate  to  appear  before 
this  court  at  a  time  and  place  specified,  to  show  cause  why  an  order  should  not 
be  granted  to  sell  so  much  of  the  real  estate  as  should  be  necessary ;  and  order- 
)167«  ing  that  a  copy  of  such  order  be  published  at  least  four  successive  weeks  in  the 
"  Record,"  a  weekly  newspaper,  printed  and  published  at  Oroville,  in  the  county 
of  Butte,  in  this  State ; 

Now  at  this,  the  time  [or  on  this  the  thirtieth  day  of  January,  A.  D.  1862, 
to  which  the  hearing  was  adjourned  from  time  to  time  by  the  orders  of  this 
court,  duly  made  and  entered,  {158]  and  at  the  place  appointed  in  such  order, 
cuss.  ^P^°  satisfactory  proof  of  the  due  publication  of  a  copy  of  the  order,  by  affi- 
davit [or  othenoiset  {158]  this  court  proceeded  to  the  hearing  of  such  petition, 
Il49.  and  heard  and  examined  the  allegations  and  proofe  of  the  petitioner,  no  person 
.  J02.  interested  in  the  estate  opposing  the  application,  and  the  court  being  satisfied 
after  a  full  hearing  upon  the  petition,  and  an  examination  of  the  proofe  and 
allegations  of  the  parties  interested,  that  a  sale  of  the  whole  [or  some  portion, 
(162]  of  the  real  estate  is  necessary  for  the  payment  of  the  allowance  to  the 
Ikmily,  the  debts  outstanding  against  the  deceased,  and  the  debts,  expenses  and 
charges  of  administration,  [or  for  any  of  them,  {162]  and  James  Anderson,  the 
attorney  for  the  minor  devisees  of  the  deceased,  having  appeared  on  the  hearing 
and  assented  to  this  order ;  and  it  further  appearing  that  all  the  proceedings 
upon  this  application  have  been  conducted  strictly  according  to  law  :  on  motion 
of  Lewis  C.  Granger,  Esq.,  counsel  for  said  administrator ; 

It  is  hereby  ordered,  adjudged  and  decreed,  that  said  Stewart  Weaver,  admin- 
istrator with  the  will  annexed  of  the  estate  of  Wilson  Shepardson,  deceased,  be 
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and  he  is  hereby  aothorized  to  sell  the  following  real  estate,  at  pablic  aaction, 
to  the  highest  bidder  for  cashi  and  no  newspaper  being  printed  in  this  county,  ^^ 
it  is  directed  that  notice  of  the  time  and  place  of  holding  the  sale  be  published 
in  the  **  Record,"  a  newspaper  printed  at  Oroville,  in  the  coanty  of  Butte,  in  §166. 
this  State,  according  to  law. 

And  it  is  further  ordered,  that  before  making  such  sale,  the  administrator 
with  the  will  annexed  execute  an  additional  bond,  with  two  or  more  sufficient 
sureties,  in  the  penal  sum  of  five  thousand  dollars,  conditioned  that  the  said  its. 
administrator  with  the  will  annexed  shall  faithfully  execute  the  duties  of  the 
trust  according  to  law. 

The  following  is  the  real  estate  hereby  authorized  to  be  sold,  being  situated  »US- 

in  the  said  county  of  Colusa,  in  the  State  of  California  : 

[Description,] 

Jambs  B.  Lajoxq, 

County  Judge,  and  ex  officio  Probate  Judge. 

Dated  at  Colusa,  this  thirtieth  day  of  December,  A.  D.  1861. 


No-  128. 
Notice  of  administrator's  sale  pf  real  estate.   (U66.) 

administrator's  sale  of  rbal  estate. 

Notice  is  hereby  given,  that  in  pursuance  of  the  order  of  the  probate  court 
of  the  city  and  county  of  San  Francisco,  in  the  State  of  California,  made  on  <|^ 
the  thirtieth  day  of  December,  A.  D.  1861,  in  the  matter  of  the  estate  of    ^ 
Francis  Post,  deceased,  the  undersigned,  administrator  of  said  estate,  wfll  sell 
at  public  auction,  to  the  highest  bidder  for  cash,  in  one  parcel,  and  subject  to  ^ 
confirmation  by  said  probate  court,  on  Saturday,  the  twenty-first  day  of  Janu-  ^^* 
ary,  A.  D.  1862,  at  twelve  o'clock  M.,  at  the  auction  rooms  of  McRuer  &  Mer- 
rill, Koe.  117  and  119  California  street,  in  said  city  and  county,  all  the  right,  flis. 
title,  interest  and  estate  of  the  said  intestate  at  the  time  of  his  death,  and  all 
the  right,  title  and  interest  that  the  said  estate  has,  by  operation  of  law  or  oth- 
erwise, acquired  other  than  or  in  addition  to  that  of  the  said  intestate,  at  the 
time  of  his  death,  in  and  to  all  that  lot,  piece  or  parcel  of  land,  situate,  lying 
and  being  in  the  said  city  and  county,  and  described  as  follows,  to  wit : 

[Description.]  .j^ 

Terms  and  conditions  of  sale:  Cash ;  ten  per  cent,  of  the  purchase  money  to 
be  paid  to  the  auctioneer,  on  the  day  of  sale,  balance  on  confirmation  of  sale 
by  said  probate  court ;  deed  at  expense  of  purchaser. 

JoHK  C.  Merrill, 
Admmistrator  of  the  estate  of  Francis  Post,  deceased. 

San  Francisco,  December  3(Hh,  1861. 


8«etions  re- 
ferred to. 
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No.  129. 

Petition  for  order  appointing  time  for  making  return  of  sales 

of  real  estate.    (U69.) 


In  thb  Mattsr  of  the  Estatb  \  Id  the  Probate  Goart 

OF  J-     Of  the  County  of  Alame 

William  Davis,  Deceased.     )  State  of  California. 


To  the  Hon.  the  Probate  Court  [or  the  Hon.  William  H.  Ghiscock,  Probate 
Judge,  {169]  of  the  County  of  Alameda,  in  the  State  of  California  : 

The  petition  of  Theodore  Blackwood,  executor  of  the  last  will  and  testament 
of  William  Dayis,  deceased,  respectfully  shows : 
f  109.      That  he  has  made  a  sole  of  the  real  estate  authorized  to  be  sold  by  the  order 
of  the  probate  court  of  said  county,  bearing  date  the  thirtieth  day  of  December, 
A.  D.  1861 ; 

That  nearly  five  weeks  will  elapse  before  the  commencement  of  the  next  tenn 
of  said  probate  court  after  the  making  of  said  sale ; 

That  the  claims  allowed  against  the  estate  of  said  deceased,  and  for  the  pay 
ment  of  which  said  real  estate  has  been  sold,  are  bearing  a  high  rate  of  interest, 
amounting  to  more  than  the  rents  of  said  real  estate,  [or  state  any  other  fadt 
showing  the  convenience f  necessity  or  advantage  of  a  speedy  confirmation  ofsaU 
and  receipt  of  purchase  money,  though  strictly  no  such  statement,  nor  even  a 
petition  is  required  by  the  statute  for  tfiis  purpose.     See  {169]. 

That,  therefore,  it  is  for  the  best  interest  of  the  said  estate  that  the  said  sale 
be  confirmed  as  speedily  as  it  lawfully  may  be ; 

Wherefore  your  petitioner  prays  that  an  order  may  be  made  appointing  the 
first  sitting  of  said  probate  court,  subsequent  to  the  expiration  of  ten  days  from 
this  date,  as  a  time  for  making  a  return  of  his  proceedings  under  the  said  order 
of  sale,  and  directing  that  notice  of  at  least  ten  days  be  given  thereof,  in  such 
manner  as  to  the  said  court  [or  your  Honor,  {169]  may  seem  meet. 

Theodore  Blackwood, 
Executor  of  the  last  will  and  testament  of  William  Davis,  deceased. 

Dated  at  San  Leandro,  this  twenty-second  day  of  January,  A.  D.  1861. 


No.  130. 


Order  appointing  time  for  making  return  of  sales  of  real 
estate,  and  directing  notice  to  be  given.    (U69.) 

In  the  Matter  of  the  Estate  )  In  the  Probate  Court 

OF  >  Of  the  County  of  Alameda, 

William  Davis,  Deceased.     )  State  of  California. 

On  reading  and  filing  the  petition  of  Theodore  Blackwood,  executor  of  the 
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SeotIour»' 
last  will  and  testament  of  William  Davis,  deoeasedi  showing  that  he  has  made 
a  sale  of  the  real  estate  authorized  to  be  sold  by  the  order  of  the  probate  conrt  ^^^* 
of  this  comity,  dated  the  thirtieth  day  of  December,  A.  D.  1861,  and  praying 
that  an  order  may  be  made  appointing  the  first  sitting  of  this  court  [or  said 
court,  {169]  after  the  expiration  of  ten  days  firom  this  date,  as  a  time  for  mak- 
ing a  return  of  his  proc^ings  under  the  said  order  of  sale,  and  directing  that 
notice  of  at  least  ten  days  be  given  thereof,  in  such  manner  as  to  this  court  [or 
the  judge  of  this  court,  {169]  may  seem  meet ;  and  on  motion  of  A.  M.  Crane, 
Esq.,  counsel  for  said  executor ; 

It  is  hereby  ordered,  that  Monday,  the  fifth  day  of  February,  A.  D.  1862,  at 
eleven  o'clock  in  the  forenoon  of  said  day,  being  the  first  sitting  of  this  [or 
said,  {169]  court,  subsequent  to  the  expiration  of  ten  days  from  this  date,  and 
the  court  room  of  this  [or  said,  {169]  court,  at  the  court  house  in  this  county, 
be,  and  the  same  are  hereby  appointed  a  time  and  place  for  making  a  return  of 
the  said  executor's  proceedings  under  the  said  order  of  sale,  when  and  where 
any  person  interested  in  the  said  estate  may  appear  and  file  written  objections 
to  the  confirmation  of  the  said  sale,  and  may  be  heard,  and  may  produce  wit- 
nesses in  support  of  his  objections. 

And  it  is  further  ordered,  that  notice  of  at  least  ten  days  be  given  thereof  by 
the  publication  of  a  certified  copy  of  this  order  in  the  "  Grazette,"  a  newspaper 
printed  and  published  in  this  county,  [or  notice  of  the  said  time  and  place 
appointed  may  be  gwen  in  such  manner  as  the  court  or  judge  may  direct,  {169]. 

William  H.  Glascock, 
County  Judge,  and  ex  officio  Probate  Judge. 

Dated  at  San  Leandro,  January  ^2d,  A.  D.  1862. 


fl70. 


flOB. 


No.  131. 

Short  form  of  same.    (U69.) 


In  the  Matter  op  the  Estate  )  In  the  Probate  Court 

OF  V        Of  the  County  of  Contra  Costa, 

Allen  Theobalds,  Deceased.  )  State  of  California. 


It  appearing  to  this  court  [or  the  judge  of  this  court,  {169]  that  Weld  Wil-  H60. 
liams,  the  administrator  of  the  estate  of  Allen  Theobalds,  deceased,  has  made 
sale  of  the  real  estate  ordered  on  the  thirtieth  day  of  December,  A.  D.  1861,  by 
this  court  to  be  sold ;  on  motion  of  B.  S.  Hines,  Esq.,  counsel  for  said  admin- 
istrator ; 

It  is  hereby  ordered,  that  Monday,  the  ninth  day  of  February,  A.  D.  1862, 
being  a  day  of  the  next  term  of  this  court  after  the  making  of  said  sale,  [or 
being  a  subsequent  sitting  of  this  court  after  making  said  sale,  $169]  at  eleven 
o'clock,  A.  M.,  and  the  conrt  room  of  this  court  be  appointed  as  a  time  and 
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'  place  for  makiag  a  retarn  of  said  admmistrator'B  prooeedbigB  to  thk  pcobftte 
.|^Q  oomt,  when  and  where  anj  person  interested  in  the  said  estate  maj  appear  and 
file  written  objections  to  the  confirmation  of  the  said  sale,  and  may  be  heard 
and  may  prodace  witnesses  in  support  of  his  objections. 
IUQ.  And  it  is  farther  ordered,  tfaAt  notice  of  at  least  ten  days  be  given  thereof 
by  the  derk,  by  posting  notices  in  three  of  the  most  poblic  places  in  this  county, 
[or  by  nuh  person  and  m  9uck  manner  as  the  court  may  direct,  {169]. 

TH0M.4S  A.  BaowK, 
County  Judge,  and  ez  officio  Probate  Judge. 
Dated  at  ICartinei,  Janoaty  22d,  1862. 


No.  132. 

Offer  of  ten  per  cent,  advance  on  sale  of  real  estate.   (4169.) 

Ik  TBI  Mattsb  of  tbi  Estate  )  In  the  Probate  Court 

OF  V  Of  the  City  and  County  of  San  Fraocisoo, 

JiUf IS  H.  WiNGATi,  DiciASiD. )  State  of  Califomia. 

To  the  Hon.  the  Probate  Court  of  the  City  and  County  of  San  Francisco,  in 
the  State  of  California : 

He  petition,  of  J.  Mora  Moss,  a  reddent  of  said  city  and  county,  and  a 
responsible  person,  respectfully  shows : 

That  he  is  of  opinion  that  the  sum  of  eight  hundred  and  seventy-five  dollars, 
l^d  by  0.  Pratt,  Esq.,  for  the  water  lot  known  on  the  official  map  of  said  dty 
as  lot  number  six  hundred  and  sixty-one,  sold  on  the  nineteenth  day  of  April, 
A.  D.  1858,  under  the  order  of  said  probate  court,  at  the  auction  rooms  of 
John  Middleton  &  Son,  by  Helena  Wingate,  the  administratrix  of  the  estate  of 
James  H.  Wingate,  deceased,  is  disproportionate  to  the  value  of  the  said  lot, 
and  that  a  sum  exceeding  such  bid  at  least  ten  per  cent  exclusive  of  the  ex- 
penses of  a  new  sale  may  be  obtained ; 

And  your  petitioner  hereby  makes  for  said  lot  an  oflfer  of  ten  per  cent  exdo- 
«169.  ^^^  ^^  ^^  expenses  of  a  new  sale,  and  will  insure  the  same ; 

Wherefore  your  petitioner  prays  this  honorable  court  to  accept  said  ofe, 
fin.  andconfirmthesaleof  saidlot  tohim,ortoorderanewsaIe,asto1hi8conrt8haD 
seem  meet  and  proper. 

And  your  petitions  will  ever  pray,  &c. 

J.  MOBA  Mofls. 

Dated  at  San  Francisco,  May  17th,  1868. 
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No.  133. 

Notice  of  time  and  place  appointed  for  making  retom  of 

sale  of  real  Cfirtate.   (§169.) 


Ik  the  Mattbb  of  thb  Estatb  )  In  the  Probate  Gonrt 

OF  V         Of  tlie  GooDty  of  Contra  < 

Allkn  Thsobaldb,  DBCBAfliD.    1  State  of  California. 


Pnrsnant  to  an  order  of  this  oonrt,  made  this  day,  notice  is  hereby  given  that  j]^ 
Monday,  the  ninth  day  of  Febraary,  A.  D.  1862,  at  eleven  o'clock,  a.  m.,  and 
the  court  room  of  this  conrt,  at  the  court  house  in  the  county  of  Contra  Costa, 
have  been  appointed  as  a  time  and  place  for  making  a  return  to  this  Probate 
Court  of  the  proceedings  of  the  administrator  of  said  estate  under  the  order  of 
this  court,  dated  December  30tb,  A.  D.  1861,  authorizing  the  sale  of  certain 
real  estate,  when  and  where  any  person  interested  in  the  said  estate  may  appear  ^170. 
and  file  written  objection  to  the  confirmation  of  the  sale,  and  may  be  heard 
and  may  produce  witnesses  in  support  of  his  objections. 

L.  C.  WlTTENlITBB, 

County  Clerk,  and  ex  officio  Probate  Clerk. 
Dated  at  Martinez,  January  22d,  1862. 


Affidavit  of  posting  above. 


Statc  of  Caufobhia, 
coumtt  of  cobtba  c08ta. 


h 


L.  C.  Wittenmyer,  County  Clerk  and  ex  officio  Probate  Clerk  of  said  county  .^ 
of  Contra  Costa,  being  duly  sworn,  says :  that  on  the  twenty-second  day  of 
January,  A.  D.  1862,  he  posted  correct  and  true  copies  of  the  annexed  notice 
10  three  of  the  most  public  places  in  said  county,  to  wit :  one  of  said  copies  at 
the  court  house  door,  in  the  city  of  Martinez ;  one  at  the  United  States  post 
office,  in  the  same  place ;  and  one  at  ,  all  in  said  county ;  and  ftirther, 

this  affiant  says  not.  L.  C.  WnramiTBB. 

Subscribed  and  sworn  to  before  me,  this  twenty-third  day  of  January,  A.  D. 
1862.  Thoxas  a.  Bbown,  Probate  Judge. 


cxii  APPENDIX. 


AmUomk- 
ftrred  to. 


No.  134. 

Beturn  and  aoooont  of  Bales  of  real  estate,  and  petition 
for  order  confirming  sale.    (^168,  182.) 


Ik  the  Mattsb  op  the  Estate  )  Probate  Coart, 

OP  V     City  and  County  of  San  Fran 

Fbakgis  Post,  Deceased.      )  State  of  California. 


To  the  Hon.  the  Probate  Court  of  the  City  and  County  of  San  Franciaoo,  in 
the  State  of  California : 

John  C.  Merrill,  the  administrator  of  the  estate  of  Francis  Post,  deceased, 
at  this,  the  March  term,  A.  D.  1862,  of  said  probate  court  [or  on  this  fifth  day 
of  February,  A.  D.  1862]  upon  notice  of  at  least  ten  days,  given  in  the  man- 
ner directed  by  this  court  [or  the  judge  of  this  court,  {169]  by  an  order  dated 
on  the  twenty-second  day  of  January,  A.  D.  1861,  respectfully  makes  the  fol- 
lowing return  of  his  proceedings  under  the  order  of  this  court,  dated  on  the 
thirtieth  day  of  December,  A.  D.  1861,  authorizing  said  administrator  to  sell 
certain  real  estate,  and  reports  as  follows,  to  wit : 
That  in  pursuance  of  said  order  of  sale,  (a  certified  copy  of  which  was,  on 

4105.  the  said  thirtieth  day  of  December,  A.  D.  1861,  delivered  by  said  court  [or  the 

fies.  clerk  of  said  court,  {165]  to  said  administrator)  ho  caused  notice  of  the  time 
and  place  of  holding  such  sale  to  be  posted  up  in  three  of  the  most  public 
places  in  the  said  city  and  county  of  San  Francisco—- in  which  the  land  ordered 
to  be  sold  is  situated — and  to  be  published  in  the  "  Daily  Evening  Bulletin,"  a 
newspaper  printed  in  the  same  city  and  county,  [or  if  no  paper  is  printed  in  the 
tame  county,  then  in  such  paper  cu  the  court  has  directedy  {166]  for  three  weeks 
successively  next  before  such  sale,  in  which  notice  the  lands  and  tenements  to 
be  sold  were  described  with  common  certainty ;  all  of  which  will  also  and  more 
fully  appear  by  the  affidavits,  marked  respectively  *' A,"  and  " B"  hereunto 
annexed  and  made  a  part  of  this  return ; 

That  at  the  time  and  place  of  holding  such  sale,  specified  in  such  notice,  to 
wit :  on  Saturday,  the  twenty-first  day  of  January,  1862,  between  the  hours  of 

4167.  nine  o'clock  in  the  morning  and  the  setting  of  the  sun  on  the  same  day,  to  wit : 
at  twelve  o'clock  M.,  and  at  the  auction  rooms  of  McBuer  k  Merrill,  Nos.  117 
and  119  California  street,  in  sud  city  and  county,  he  caused  through  said 
McBuer  &  Merrill,  auctioneers,  to  be  sold  in  one  parcel,  judging  it  most  bene- 

§168.  ficial  to  said  estate,  at  public  auction,  to  the  highest  bidder  for  cash,  subject  to 
confirmation  by  said  probate  court,  the  real  estate  described  in  said  order  of 
sale  and  in  said  notice ; 

That  at  such  sale  John  S.  May  became  the  purchaser  of  said  real  estate,  for 
the  sum  of  813,600,  cash,  he  being  the  highest  and  best  bidder,  and  said  sum 
being  the  highest  and  best  sum  bid ; 
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That  the  said  sale  was  legally  made  and  fairly  conducted  ;  that  the  sum  bid 
is  not  disproportionate  to  the  valne  of  the  property  sold,  and  that  a  sum  exceed-  ^^^' 
ing  such  bid  at  least  ten  per  cent.,  exclusive  of  the  expenses  of  a  new  sale,  can-  UW. 
not  be  obtained  :  all  of  which  will  also  and  more  fully  appear  by  the  affidavit 
marked  '*  C"  hereunto  annexed  and  made  a  part  of  this  return  ; 

That  the  account  of  sales,  marked  "  D,"  hereunto  annexed  and  made  a  part  of  *^^- 
this  return,  is  true  and  correct ; 

And  that  before  making  such  sale,  to  wit :  on  the  tenth  day  of  January,  §78. 
A.  D.  1862,  said  administrator,  as  required  in  and  by  said  order  of  sale,  duly 
executed  an  additional  bond  to  the  State  of  California,  with  two  sufficient  sure> 
ties  duly  approved,  to  wit :  on  the  day  last  aforesaid,  by  the  probate  judge  of 
this  court,  in  the  penal  sum  of  815,000,  conditioned  that  the  said  administrator 
should  faithfully  execute  the  duties  of  the  trust  according  to  law  ;  which  said 
bond  with  the  justification  in  writing,  signed  by  the  persons  justifying  and  cer-  ^7^- 
tified  to  by  said  probate  judge,  attached  thereto  and  filed  therewith,  was  forth- 
with  recorded  by  the  clerk  of  said  court  according  to  law  ; 

Wherefore  said  administrator  prays  that  this  Hon.  court  make  aD  order  con-  ^^y^ 

firming  the  said  sale,  and  directing  conveyances  to  be  executed  to  the  said  pur-  ^^"^ 

chaser,  conveying  all  the  right,  title,  interest  and  estate  of  said  intestate  in  the 

said  premises  at  the  time  of  his  death,  and  all  the  right,  title  and  interest  of 

said  estate  in  the  same,  or  that  such  other  or  further  order  may  be  made  as  is 

meet  in  the  premiseSi 

And  your  petitioner  will  ever  pray,  &c. 

John  C.  Merrill, 

Administrator  of  the  estate  of  Francis  Post,  deceased. 

Dated  at  San  Francisco,  Cal.,  this  first  day  of  March,  A.  D.  1862. 

[Here  annex  verification,  as  inform  No.  Ill,  and  then  the  following  affidavits 

and  account  of  sale^ 

"  A." 

[Affidavit  of  posting  substantially  the  same  as  form  No.  108,  annexing 
printed  copy  of  notice,  and  describing  it  as  a  *'  notice  of  the  time  and  place  of 
holding  the  sale  of  real  estate  ordered  by  the  probate  court  of  said  city  and 
county,  in  the  matter  of  the  estate  of  Francis  Post,  deceased,  on  the  thirtieth 
day  of  December,  A.  D.  1861."] 

"  B." 

[Affidavit  of  publication  substantially  the  same  as  form  No.  109,  annexing 
printed  copy  of  notice,  and  describing  it  as  in  affidavit  '*A."] 

«  C." 


State  op  California, 
City  and  County  op  San  Francisco 


Affidavit  by  auctioneer  of  sale  of  real  estate. 

[Title  of  Estate  and  Court.] 

D.  C.  McRuer,  of  said  city  and  county,  being  duly  sworn,  says  that  he  is  a 
8 
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o.  ^^,Q^  Qf  ^^^  gpjg  ^f  McRuer  &  Merril],  auctioDeers,  dnly  antliorized  bj  law 
to  sell  real  and  personal  property  at  public  auction  or  vendue,  [Stat.  1859,  p. 
352,]  residing  and  doing  business  in  said  city  and  connty,  and  mentioned  in  the 
annexed  notice ;  that  at  the  time  and  place  specified  in  said  notice,  to  wit :  on 
*    **  Saturday,  the  twenty-first  day  of  January,  A.  D.  1862,  at  twelve  o'clock,  M^ 
and  at  the  auction  rooms  of  said  McRuer  k  Merrill,  Nos.  117  and  119  Cali- 
fornia street,  in  said  city  and  county,  at  the  instance  and  by  the  direction  of 
John  C.  Merrill,  the  administrator  of  the  estate  of  Francis  Post,  deceased,  said 
}168.  auctioneers,  for  and  on  behalf  of  said  estate,  offered  for  sale  in  one  parcel  to  the 
highest  bidder  for  cash,  subject  to  confirmation  by  the  probate  court  of  said 
city  and  county,  the  real  estate  described  in  said  notice,  and  sold  the  same  to 
John  S.  May,  for  the  sum  of  $13,600  cash,  he  being  the  highest  and  best  bid- 
der for  the  same,  and  that  being  the  highest  and  best  sum  bid ;  that  the  said 
flTl.  sale  was  legally  made  and  fairly  conducted ;  that  the  sum  bid  is  not  dispropor- 
tionate to  the  value  of  the  property  sold ;  and  that,  as  this  affiant  believes,  a 
sum  exceeding  such  bid  at  least  ten  per  cent,  exclusive  of  the  expenses  of  a 
(169.  new  sale,  cannot  be  obtained.    And  further  this  affiant  says  not. 

D.  0.  McRuER. 
Subscribed  and  sworn  to  before  me  this  first  day  of  March,  A.  D.  1861. 

C.  Bartlett, 
Deputy  Clerk  of  the  Probate  Court. 


Aoooont  of  saleB  of  real  estate.    (U92.) 

"  D." 

(in.      Account  of  sales  of  real  estate  belonging  to  the  estate  of  Francis  Post, 

deceased,  made  by  McRuer  &  Merrill,  auctioneers,  at  their  auction  rooms.  Nob. 

117  and  119  California  street,  San  Francisco,  California,  on  the  twenty-first 

day  of  January,  A.  D.  1861,  at  twelve  o'clock  M.,  at  the  instance  and  by  the 

direction  of  John  C.  Merrill,  the  administrator  of  said  estate  : 

1861. 

January  21 — Gross  proceeds  of  sale  of  lot  of  land  at 

Mission  Dolores,  to  John  S.  May $13,600  00 

$13,600  00 

Charges, 

Advertising  in  "  Daily  Evening  Bulletin" 30  00 

Posting  notices. 5  00 

Commissions,  es  per  agreement 200  00 

235  00 

Net  proceeds $13,365  00 

E.  A  0.  E.  : 

D.  C.  McRuEK  ft  John  C.  Merrill, 

Auctioneers. 
San  Francisco,  January  21st,  1861. 
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No,  135. 

Short  form  of  same.    (U69.)  ^ 

In  the  Matter  op  the  Estate)  Probate  Court,  "' 

OP  V  County  of  Del  Norte, 

Baxlet  Hatnbs,  Deceased.     )  State  of  California. 

To  the  Hon.  the  Probate  Court  of  the  county  of  Del  Norte,  in  the  State  of 
California : 

Benjamin  Reynolds,  administrator  with  the  will  annexed  of  the  estate  of 
Bailey  Haynes,  deceased,  left  unadministered,  [{45]  on  this  first  day  of  March,    . 
A.  D.  1862,  upon  due  and  legal  notice  given,  respectfully  makes  the  foUomng  $169. 
return  of  his  proceedings  under  the  order  of  sale  of  real  estate  made  by  this 
court  on  the  thirtieth  day  of  December,  A.  D.  1861,  in  the  matter  of  said  estate, 
and  reports  as  follows,  to  wit : 

That  he  caused  to  be  posted  and  published  due  and  legal  notice  of  the  time  ^lee, 
and  place  of  holding  the  sale  authorized  by  said  order ; 

That  at  the  time  and  place  of  holding  such  sale  specified  in  said  notice,  he 
caused  to  be  sold  in  one  parcel  (judging  it  most  beneficial  to  said  estate,  {163) 
at  public  auction  to  the  highest  bidder  for  cash,  subject  to  confirmation  by  said  §167. 
Probate  Court,  the  real  estate  described  in  said  order  and  notice ; 

That  at  such  sale  said  real  estate  was  sold  to  L.  M.  Preston,  Esq.,  for  $5,600, 
he  being  the  highest  bidder,  and  that  being  the  highest  sum  bid ; 

That  said  sale  was  legally  made  and  fairly  conducted ;  that  the  sum  bid  is  not  $17^^ 
disproportionate  to  the  value  of  the  property  sold,  and  that  a  sum  exceeding 
such  bid  at  least  ten  per  cent.,  exclusive  of  the  expenses  of  a  new  sale,  cannot  ^^^■ 
be  obtained ;  all  of  which  will  also  and  more  fully  appear,  by  the  affidavits, 
hereunto  annexed  and  made  a  part  of  this  return ; 

That  the  annexed  account  of  sales  is  true  and  correct ;  ,^l^ 

And  that  before  making  such  sale  said  administrator  duly  executed  an,addi'  $79. 
tional  bond  as  required  in  said  order ; 

Wherefore,  said  administrator  prays  that  this  Hon.  Court  make  an  order  4i7i^. 
confirming  the  said  sale  and  directing  conveyances  to  be  executed. 

Benjamin  Reynolds, 
Administrator  with  the  will  annexed  of  tiie  estate  of, 
Bailey  Haynes,  deceased,  lejBt  uffadministered. . 

Dated  at  Crescent  City,  March  1st,  1862. 

[Annex  affidavits  and  account  of  sales  snbstajjfjaOf ,  the  saipe  aain.  foroix.       1 J-J^. 
Nal34.] 


flMtiomra. 
Ibrred  to. 
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No.  136. 

ObJeotioiiB  to  oonfLrmation  of  sale.    (4170.) 

In  the  Matter  op  the  Estate  )  In  the  Probate  Court 

OF  V  Of  the  City  and  Coantj  of  San  Francisco, 

P.  B.,  Deceased.  )  State  of  California. 

M.  K.  respectfally  represents  to  this  court,  that  at  the  sale  advertised  in  and 
by  the  printed  notice  hereto  annexed,  held  at  the  auction  rooms  of  John  Mid- 
dleton,  in  this  city,  on  the  tenth  day  of  February,  A.  D.  1862,  at  twelve  o'clock 
M.,  he  did  bid  for  the  land  therein  described  the  sum  of  $3,000,  which  being 
the  highest  .bid  therefor,  he  became  the  purchaser  of  said  land,  and  was  bo 
announced  at  said  sale ; 

072.  That  his  purchase  as  aforesaid  was  of  all  the  right,  title,  interest  and  estate 
of  the  said  intestate  at  the  time  of  his  death,  and  all  the  right,  title  and  interest 
that  the  said  estate  has,  by  operation  of  law,  or  otherwise,  acquired  other  than 
or  in  addition  to  that  of  said  intestate,  at  the  tune  of  his  death,  in  and  to  the 
said  premises  sold ;  but  that  since  said  sale,  and  not  before,  and  by  the  advice 
of  his  counsel,  he  is  advised,  and  has  ascertained  that  the  title  attempted  to  be 
sold  as  aforesaid,  is  defective, 
i^*  1st.  Because,  on  the  hearing  of  the  petition  .for  probate  of  the  will  in  the 
estate  aforesaid,  no  attorney  was  appointed  to  represent  the  nonresid^ts  and 
minors  interested  in  said  estate,  although  it  appears  by  said  petition  that  there 
were  such  nonresidents  and  minors, 
f  2^  2d.  That  the  witness  did  not  testify  at  said  hearing  that  the  execution  of  said 
will  by  the  said  decedent  was  without  fraudulent  representations,  accordmg  to 
the  statute  in  such  case  made  and  provided. 

'^*  3d.  It  does  not  appear  that  a  copy  of  the  order  to  show  cause  upon  petition 
therein  for  sale  of  real  estate  was  served  upon  the  guardian  of  the  heirs  of  dece- 
dent. 

§170.      '^^^  Baid  M.  N.,  purchaser  as  aforesaid,  objects  to  the  proceedings  aforesaid, 
and  to  the  confirmation  of  said  sale,  upon  the  grounds  above  specified. 
Dated,  San  Francisco,  February  23d,  1862.  M.  N. 

By  his  attorneys  :  Saundebs  &  Hbpbubn. 


No.  137. 

Order  overraling  objeotioiiB.    (170.) 
In  the  Matteb  of  the  Estate  ) 

OP  > 

P.  B.,  Deceased.  ) 

And  now,  February  23d,  1862,  after  argument  of  counsel,  the  court  having 
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duly  considered  the  written  objections  filed  by  M.  N.,  heretofore,  to  wit :  on 
the  twenty-third  day  of  February,  A.  D.  1862,  to  the  confirmation  of  the  sale  *^*''^- 
of  the  real  estate  of  said  deceased.    It  is  ordered,  adjudged  and  decreed,  that 
the  same  be,  and  they  hereby  are  overruled. 

T.  W.  Frbblok, 
County  Judge  and  ex  officio  Probate  Judge. 

KoTB.— This  order  may  be  Inoorponted  into  the  order  conflnning  the  sale. 


No.  138. 

Assent  of  attorney  for  minor  heirs  to  order  confirming  sales 

of  real  estate.    (^71.) 

Same  as  form  No.  124,  to  the  words  "  assent  to  the  order,"  inclusive,  and 
then  adding  the  following  :  **  this  day  made  by  said  probate  court,  confirming 
the  sale  of  real  estate  to  John  S.  May,  made  on  the  twenty-first  day  of  January, 
A.  D.  1862,  under  the  order  of  said  probate  court,  dated  the  thirtieth  day  of 
December,  A.  D.  1861,  and  directing  conveyances  to  be  executed  to  the  said 
purchaser.  Sblden  S.  Wright, 

Attorney  for  the  minor  heirs  of  Francis  Post,  deceased. 

Dated  at  San  Francisco,  this  first  day  of  March,  A.  D.  1862. 


No.  139. 

Order  confirming  sales  of  real  estate.    (^171,  286.) 


In  the  Matter  op  the  Estate  )  *        Probate  Court, 

OF  y     City  and  County  of  San  Francisco, 

Frangts  Post,  Deceased.      )  State  of  California. 


An  order  having  been  heretofore,  to  wit :  on  the  thirtieth  day  of  December, 
A.  D.  1861,  made  by  this  court,  authorizing  John  C.  Merrill,  the  administrator  $162. 
of  the  estate  of  Francis  Post,  deceased,  to  sell  either  in  one  parcel  or  in  sub-  ^igg, 
divisions  as  the  said  administrator  should  judge  most  beneficial  to  said  estate,  at 
public  auction  to  the  highest  bidder,  for  cash,  [or  on  such  credit  not  exceeding  }167. 
one  year,  payable  in  gross  or  installments,  and  with  such  interest  as  the  court  may 
have  directed,  {163]  certain  real  estate  belonging  to  said  estate  situate,  lying  and 
being  in  the  city  and  county  of  San  Francisco,  in  the  State  of  California,  and 
specified  in  said  order,  and  directing  such  sale  to  be  made  in  said  city  and  county,  (168. 
between  the  hours  of  nine  o'clock  in  the  morning  and  the  setting  of  the  sun  on  ^i67. 


n 
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the  same  daj,  and  notioe  of  the  time  and  place  of  holding  the  same  to  be  posted 

np  in  three  of  the  meet  public  places  in  said  cit j  and  conntj,  and  to  be  published 
in  a  newspaper  printed  in  the  same  city  and  county,  for  three  weeks  successiTeiy 
next  before  such  sale,  in  which  notice  the  lands  and  tenements  to  be  sold  were  to 
§100.  be  described  with  common  certainty ;  and  due  return  to  be  made  by  said  admin- 
istrator of  his  proceedings  under  said  order  to  this  Probate  Court  according  to 

•  law ;  and  further  directing  said  administrator  before  making  such  sale  to  execute 
an  additional  bond  to  the  State  of  California,  with  two  or  more  snflBcicnt  sureties, 
to  be  approved  by  the  Probate  Judge,  in  the  penal  sum  of  $15,000,  condi- 
tioned that  the  said  administrator  should  &ith(iilly  execute  the  duties  of  the 
trust  according  to  law ; 

And  afterwards,  to  wit :  on  the  twenty-second  day  of  January,  A.  D.  1862, 
upon  the  petition  of  said  administrator  showing  that  he  had  made  a  sale  of  said 
real  estate,  and  upon  motion  of  D.  P.  Belknap,  Esq.,  counsel  for  said  adminis- 
trator, this  court  [or  the  Judge  of  this  court,  J169]  by  order  appointed  this 
Monday,  the  first  day  of  March,  A.  D.  1862,  at  eleven  o'clock  in  the  forenoon 
of  said  day,  and  the  court  room  of *fhi8  court,  at  the  city  hall,  in  said  city  and 

fie9.  county,  as  a  time  and  place  for  making  a  return  of  the  said  administrator's  pro- 
ceedings under  the  said  order  of  sale,  and  for  the  filing  by  any  person  interested 

M70.  in  the  said  estate  of  written  objections  to  the  confirmation  of  the  said  sale,  and 
for  the  hearing  of  and  the  prodaction  of  witnesses  by  such  person  in  support  of 

•  his  objections ;  and  notice  of  at  least  ten  days  was  directed  to  be  given  thereof 
by  the  publication  of  a  certified  copy  of  the  order  last  aforesaid  in  the  "  San 
Francisco  Daily  Herald,"  a  newspaper  printed  and  published  in  said  city  and 
county. 

Now  on  this  the  said  first  day  of  March,  A.  D.  1862,  at  said  hour,  proof 
having  been  made  to  the  satisfaction  of  this  court,  by  the  a£Bdavit  of  G.  W. 
Guthrie,  one  of  the  publishers  of  said  newspaper,  of  the  due  publication  of  said 
certified  copy  at  least  ten  days  in  said  paper,  to  wit :  daily,  Sundays  excepted, 
from  the  twenty-fifth  day  of  January,  A.  D.  1862,  to  and  until  the  fifth  day  of 
February,  A.  D.  1862,  both  inclusive,  that  being  as  often  during  the  prescribed 
period  as  the  said  paper  is  regularly  issued  [{287]  ;  and  the  said  administrator 
having,  in  pursuance  of  the  order  last  aforesaid,  made  a  return  of  his  proceed- 
«192.  ings  under  the  said  order  of  sale,  and  duly  returned  an  account  of  sales,  verified 
§160.  ^y  ^^^  affidavit,  to  this  Probate  Court,  who  having  examined  the  same,  (and 
having  in  open  court  also  examined  the  said  administrator  under  oath,  and  A* 
B.,  a  witness  first  duly  sworn) ;  and  it  appearing  and  having  been  proved  to  the 
satisfaction  of  this  court ; 
U66.  T^i  in  pursuance  of  said  order  of  sale,  said  administrator  caused  notice  of  the 
time  and  place  of  holding  such  sale  to  be  posted  up  in  three  of  the  most  public 
places  in  the  said  city  and  county  of  San  Francisco — in  which  the  land  ordered 
to  be  sold  is  situated — and  to  be  published  in  the  **  Daily  Evening  Bulletin,"  a 
newspaper  printed  in  the  same  city  and  county,  [or  if  no  paper  is  printed  in  the 
same  count y^  then  in  such  paper  as  the  court  had  directed^  {166]  for  three  weeks 
successively  next  before  such  sale,  in  which  notioe  the  lands  and  tenements  to 
be  sold  were  described  with  common  certainty ; 
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That  at  the  time  and  place  of  holding  such  sale,  specified  in  said  notice,  to  wit : 
on  Satnrday,  the  twenty-first  day  of  January,  A.  D.  1862,  between  the  hours  of  ^^ 
nine  o'clock  in  the  morning  and  the  setting  of  the  sun  on  the  same  day,  to  wit : 
at  twelve  o'clock,  m.,  and  at  the  auction  rooms  of  McRuer  &  Merrill,  Nos.  117 
and  119  California  street,  in  said  city  and  county,  he  caused  through  said 
McRuer  &  Merrill,  auctioneers,  to  be  sold  in  one  parcel,  (judging  it  most  bene-  ^gg 
ficial  to  said  estate)  at  public  auction,  to  the  highest  bidder  for  cash,  subject  to 
confirmation  by  this  probate  court,  the  real  estate  described  in  said  order  of 
sale  and  in  said  notice,  to  wit : 

[Here  insert  description,] 

That  at  such  sale  John  S.  May  became  the  purchaser  of  said  real  estate;  for 
the  sum  of  $13,600,  cash,  he  being  the  highest  and  best  bidder,  and  said  sum 
being  the  highest  and  best  sum  bid ; 

That  the  said  sale  was  legally  made  and  fairly  conducted;  that  the  sum  bid  ^^^* 
is  not  disproportionate  to  the  value  of  the  property  sold ;  and  that  a  sum  exceed- 
ing such  bid  at  least  ten  per  cent,  exclusive  of  the  expenses  of  a  new  sale, 
cannot  be  obtained ; 

That  before  making  such  sale,  to  wit :  on  the  tenth  day  of  January,  A.  D.  ^S- 
1S62,  said  administrator,  as  required  in  and  by  said  order  of  sale,  duly  executed 
an  additional  bond  to  the  State  of  California,  with  two  sufficient  sureties  duly 
approved,  to  wit :  on  the  day  last  aforesaid,  by  the  Probate  Judge  of  this 
court,  in  the  penal  sum  of  $15,000,  conditioned  that  the  said  administrator 
should  &ithfully  execute  the  duties  of  the  trust  according  to  law ;  which  said 
bond,  with  the  justification  in  writing,  signed  by  the  persons  justifying  and  cer-  .^^^ 
tified  to  by  said  Probate  Judge,  attached  thereto  and  filed  therewith,  was  forth- 
with recorded  by  the  clerk  of  said  court  according  to  law ;  ^72. 

And  that  the  said  administrator  in  all  things  proceeded  and  conducted  and 
managed  said  sale,  as  by  the  statute  in  such  case  made  and  provided,  and  by 
said  order  of  sale  is  directed  and  required ; 

And  no  person  interested  in  the  said  estate,  or  otherwise,  having  appeared  $170. 
and  filed,  or  made  any  objections  to  the  confirmation  of  the  said  sale,  and  no 
good  reason  appearing  to  this  court  why  the  said  sale  should  not  be  confirmed, 
on  motion  of  D.  P.  Belknap,  Esq.,  counsel  for  said  administrator,  Selden  S.  ^i^. 
Wright,  Esq.,  the  attorney  of  Lydia  Ann  Post,  William  C.  Post,  Mary  Post, 
Francis  Post  and  Henry  Post,  the  children  and  minor  heirs  of  said  deceased, 
duly  appointed  for  the  sole  purpose  of  appearing  for  them  and  taking  care  of 
their  interests  in  the  proceedings,  being  present  and  assenting  to  this  order ; 

It  is  hereby  ordered,  adjudged  and  decreed  that  the  said  sale  be,  and  the  same  ^y^. 
is  hereby  confirmed  and  approved,  and  declared  valid ; 

And  the  said  administrator  is  directed  to  execute  and  deliver  to  the  said  pur- 
chaser the  proper  and  1(^1  conveyances  for  the  property  so  sold  to  him  as  herein 
above  described  and  set  forth,  conveying  to  him  all  the  right,  title,  interest  and  .  j-^. 
estarte  of  said  intestate  in  the  said  premises  at  the  time  of  his  death,  and  all  the 
right,  title  and  interest  that  the  said  estate,  by  operation  of  law  or  otherwise, 
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may  have  acquired  in  the  said  premises,  other  than  or  in  addition  to  that  of  the 

said  intestate  at  the  time  of  his  death. 

M.  C.  Blake, 

County  Judge,  and  ex  officio  Probate  Judge. 

Dated  at  San  Francisco,  Gal.,  this  first  day  of  March,  A.  D.  1862. 

Clerk's  certificate  to  be  annexed  to  copy  of  the  foregoing  for 

record.    («a71«  296.) 

State  of  California,  ) 

CrrY  AND  County  of  Sah  Francisco.  J 

I,  Washington  Bartlett,  County  Clerk  of  the  city  and  county  of  San  Fran- 
cisco, State  of  California,  and  ex  officio  Clerk  of  the  Probate  Court  thereof,  do 
hereby  certify  the  foregoing  to  be  a  true,  full  and  correct  copy  of  the  original 
order  of  confirmation  of  sale  this  day  made  by  said  Ph)bate  Court  and  entered, 
and  now  on  file  in  my  office. 

Witness  my  hand  and  the  seal  of  said  court,  this  first  day  of 

r«.     1  March,  A.  D.  1862. 

l^^^-l  Washington  Bartlett,  Ckrk. 

By  William  Harnrt,  Deputy  Clerk. 


No.  140. 

Short  form  of  order  confirming  sales  of  real  estate.    (H171, 

296.) 


In  the  Matter  of  the  Estate  )  In  the  Probate  Court 

OF  >■  Of  the  county  of  El  Dop 

Hume  Johnson,  Deceased.      )  State  of  California. 


Norton  Patterson,  administrator  of  the  estate  of  Hume  Johnson,  deceased, 
^168.  1^^  unadministered,  [245]  having  duly  made  a  return  of  his  proceedings  under 
the  order  of  sale  of  real  estate  made  by  this  court  on  the  thirtieth  day  of  Decem- 
ber, A.  D.  1661,  in  the  matter  of  said  estate,  and  having  duly  returned  an 
4id2.  account  of  sales  verified  by  his  affidavit,  to  this  probate  court ; 

And  it  appearing  from  said  return  and  account  of  sales,  (and  from  the  exam- 
ination of  said  administrator  under  oath,  and  (George  F.  Dawson,  a  witness 
H7S.  duly  sworn  in  open  court)  and  it  having  been  proved  to  the  satisfaction  of  this 

court : 
(166.      xhat  notice  was  given  of  the  sale  as  prescribed  by  the  statute  in  such  case 

made  and  provided ; 
(166.      That  at  the  time  and  place  of  holding  such  sale  specified  in  said  notioe,  he 

sold,  in  one  parcel,  (judging  it  most  beneficial  to  said  estate,  {163)  at  public 
(167.  auction,  to  L.  M.  Preston,  Esq.,  he  being  the  highest  bidder,  for  $5,600  cash. 


• 
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that  beiDg  the  highest  sam  bid^  the  real  estate  described  in  said  order  of  salQ  and 
in  said  notice,  to  wit : 

{Description.) 

That  the  said  sale  was  legally  made  and  fairly  conducted  ;  that  the  sam  bid  $171. 
is  not  disproportionate  to  the  value  of  the  property  sold ;  and  that  a  sum  exceed- 
ing such  bid  at  least  ten  per  cent.,  exclusive  of  the  expenses  of  a  new  sale,  can-  ^^^* 
not  be  obtained ; 

And  that  before  making  such  sale  said  administrator  duly  executed  an  addi-  $78. 
tional  bond  as  required  in  said  order  of  sale ;  and  no  person  interested  in  the  ^170. 
said  estate,  or  otherwise,  having  appeared  and  iSled  or  made  any  objections  to 
the  confirmation  of  the  said  sale,  and  no  good  reason  appearing  why  the  said 
sale  should  not  be  confirmed  ;  on  motion  of  G.  G.  Blanchard,  Esq.,  counsel  for 
said  administrator,  Moses  Tebbs,  Esq.,  the  attorney  of  Sophie  Johnson,  the  ^159. 
daughter  and  minor  heir  of  said  deceased,  duly  appointed  for  the  sole  purpose 
of  appearing  for  her  and  taking  care  of  her  interests  in  the  proceedings,  being 
present  and  assenting  to  this  order  :  flTl. 

It  is  hereby  ordered,  adjudged  and  decreed,  that  the  said  sale  be,  and  the 
same  is  hereby  confirmed  and  approved  and  declared  valid  ; 

And  the  proper  and  legal  conveyances  of  said  real  estate  are  hereby  directed 
to  be  executed  to  said  purchaser.  Jambs  Johnson, 

County  Judge  and  ex  officio  Probate  Judge. 

Dated  at  Placerville,  March  1st,  1862. 


No.  141. 

Order  oonfirming  sale  of  real  estate  directed  by  the  will  to 

be  sold.    («a78,  286.) 

In  the  Matter  of  the  Estate  \  In  the  Probate  Court 

OP  >-    Of  •the  City  and  Countj  of  Sacramento, 

Benjamin  Dunlap,  Deceased.  )  State  of  California. 

Humphrey  Long,  the  executor  of  the  last  will  and  testament  of  Benjamin 
Dunlap,  deceased,  having  on  this,  the  first  day  of  March,  A.  D.  1862,  upon  notice 
of  at  least  ten  days  given  in  such  manner  as  this  court  [or  the  judge  of  this  $ieo. 
court,  {169]  had  by  its  [or  his]  order,  on  the  twenty-second  day  of  January, 
A.  D.  1862,  directed,  duly  made  a  return  of  his  proceedings  under  the  provision 
made  by  said  testator  by  his  said  will  for  the  sale  of  certain  real  estate,  [or  ^178. 
under  a  clause  contained  in  said  will  designating  certain  real  estate  to  be  appro-  (177. 
priated]  for  the  payment  of  his  debts  [or  the  expenses  of  administration,  or 
family  expenses,  or  for  any  other  purpose^  JJ177, 178,  or  for  all  or  any  of  said 
purposes]  and  duly  returned  an  account  of  sales  verified  by  his  affidavit,  to  this  (199. 
probate  court,  who,  having  examined  the  same,  (and  having  in  open  court  also  ^leg. 
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'  examined  the  said  executor  under  oath,  and  Thomas  Sunderland,  a  witnesB  first 

$^">*  duly  Bwom,  and  it  appearing:  And  having  been  proved  to  the  aatisfoction  of  this 
conrt  from  the  said  examination  ; 

^106.  That  said  executor  caused  notice  of  the  time  and  place  of  holding  the  sale  of 
said  real  estate  to  be  posted  up  in  three  of  the  roost  public  places  in  the  said 
city  and  county  of  Sacramento,  in  which  the  said  land  provided  as  aforesaid  [or 
directed]  by  the  said  will  to  be  sold,  is  situated,  and  to  be  published  in  the 
"  Sacramento  Union,"  a  newspaper  printed  in  the  same  dty  and  county,  tat 
three  weeks  successively  next  before  such  sale,  in  which  notice  the  lands  and 
tenements  to  be  sold  were  described  with  common  certainty ; 

|1S7.  That  at  the  time  and  place  of  holding  such  sale,  specified  in  said  notice,  to 
wit :  on  Saturday,  the  twenty-first  day  of  January,  A.  D.  1862,  between  the 
hours  of  nine  o'clock  in  the  morning  and  the  setting  of  the  sun  on  the  same 
day,  to  wit :  at  twelve  o'clock,  m.,  and  at  the  auction  rooms  of  J.  B.  Starr  k 
Co.,  real  estate  auctioneers  in  said  city  and  county,  he  caused  tlih)ugh  said  anc- 

«168.  tioneers  to  be  sold,  in  one  parcel,  [or  in  subdivisions]  judging  it  roost  bene- 
ficial to  the  said  estate,  at  public  auction,  to  the  highest  bidder  for  cash, 
subject  to  confirmation  by  this  probate  court,  the  said  real  estate  provided  as 
aforesaid  [or  directed]  by  the  said  will  to  be  sold,  and  described  in  said  notice, 
to  wit : 

(Description,) 

That  at  such  sale  Jerome  Madden  became  the  purchaser  of  said  real  estate, 
for  the  sum  of  $10,100  cash,  he  being  the  highest  and  best  bidder,  and  said  sum 
being  the  highest  and  best  sum  bid  ; 

}171.  '^^^  the  said  sale  was  legally  made  and  fairly  conducted  ;  that  the  sum  bid 
is  not  disproportionate  to  the  value  of  the  property  sold,  and  that  a  sum  exceed- 

f  16B.  ing  such  bid  at  least  ten  per  cent.,  exclurive  of  the  expenses  of  a  new  sale,  can- 
not be  obtained ;  [orf  if  there  are  special  directions  given  in  the  will,  show  that 
the  executor  wcu  govemed'by  and  complied  with  such  directions,  {178]  •; 

4178.  ^Q^  ^bat  the  said  executor  gave  due  notice  of  the  said  sale,  and  returned 
accounts  thereof  to  this  court,  and  proceeded  in  making  the  said  sale  in  all 
respects  as  if  it  had  been  made  under  the  order  of  this  court,  [or  in  all  respects 
according  to  the  special  directions  given  in  the  said  will,  {178]  ; 

^^70*  And  no  person  interested  in  the  said  estate,  or  otherwise,  having  appeared 
and  filed  or  made  any  objections  to  the  confirmation  of  the  said  sale,  and  no 
good  reason  appearing  to  this  court  why  the  said  sale  should  not  be  confirmed, 
on  motion  of  N.  Qreene  Curtis,  Esq.,  counsel  for  said  executor,  Henry  H.  Hartp 

(160.  ley^  'E^,f  the  general  guardian  in  this  city  and  county,  of  the  minor  devisees  of 
said  deceased,  being  present  and  consenting  to  this  order ; 

4178.  It  is  hereby  ordered,  adjudged  and  decreed,  that  the  said  sale  be,  and  the 
same  is  hereby,  confirmed  and  approved,  and  declared  valid,  after  the  said  execu- 
tor shall  have  given  security  as  in  cases  of  sales  of  land  by  an  administrator, 

(78.  by  executing  an  (additional)  bond  to  the  State  of  Cidifomia,  with  two  or  more 
sufficient  sureties,  to  be  approved  by  the  probate  judge,  in  the  penal  sum  of 
$11,000,  conditioned  that  the  said  executor  faithfully  execute  the  duties  of  the 
trust  according  to  hiw  ; 
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And  the  said  executor  is  ordered,  after  executing  sach  bond,  to  execute  and 
deliver  to  the  said  purchaser  the  proper  and  legal  conveyances  for  the  property  so  ^^^ 
sold  to  him  as  hereinbefore  described  and  set  forth,  conveying  to  him  all  the 
right,  title,  interest,  and  estate  of  said  testator  in  the  said  premises  at  the 
time  of  his  death,  and  all  the  right,  title  and  interest  that  the  said  estate  of  1172. 
said  testator,  by  operation  of  law,  or  otherwise,  may  have  acquired  in  the  said 
premises,  other  than  or  in  addition  to  that  of  the  said  testator  at  the  time  of ; 
his  death.  B.  Robinson, 

County  Judge,  and  ex  officio  Probate  Judge. 
Dated  at  Sacramento,  this  first  day  of  March,  A.  D.  1862. 


No.  142. 

Order  continuing  further  hearing  of  application  for  confirm- 
ation of  private  sale  of  real  estate.    (U70.) 

Ik  thb  Mattbb  of  the  Estate  )  In  the  Probate  Court 

OP  >  Of  the  City  and  County  of  San  Francisco, 

James  Blair,  Deceased.       ]  State  of  California. 

The  application  of  Wm.  Norris,  administrator,  &c.,  of  the  estate  of  James 
Blair,  deceased,  for  an  order  of  confirmation  of  a  private  sale  of  real  estate, 
made  to  Eugene  Casserly,  heretofore  duly  reported  to  this  court  by  said  admin-  §169. 
istrator,  having  been  duly  continued  for  hearing  to  this  day.       ^ 

Now,  on  this,  the  third  day  of  October,  A.  D.  1860,  at  nine  and  one-half 
o'clock,  A.  M.,  to  which  time  the  same  was  continued,  the  said  administrator 
having  appeared  in  person  and  by  his  counsel,  D.  P.  Belknap,  and  William 
Korris,  the  general  guardian  of  Violet  Blair,  Joseph  Blair  and  Lucy  J.  Blair,  the  ^     * 
minors  interested  in  the  said  estate  being  present  in  person,  the  said  application  for 
an  order  of  confirmation  of  sale  was  taken  up  for  hearing,  no  person  interested 
in  the  estate  opposing  the  application,  and  thereupon  the  report  of  J.  D.  Bristol,  §170. 
Esq.,  the  referee  heretofore  appointed  by  this  court  to  take  proofs,  was  made  ^268. 
and  returned  to  this  court  by  said  referee,  and  the  same  was  offered  and  read,  .^g^ 
and  the  proofe  therein  and  thereby  reported  were  offered  and  read  in  evidence 
with  the  documentary  testimony  referred  to  in  said  proofs,  and  said  report  was 
duly  filed. 

And  thereupon  David  Bixler  was  duly  sworn  and  examined  as  a  witness,  and 

William  Norris,  the  administrator,  was  duly  examined  on  oath,  and  the  proofs  §168. 

and  allegations  of  the  petitioner,  William  Norris,  administrator,  &c.,  were 

heard  and  examined  by  the  probate  judge ;  and  qn  motion  of  said  administrator, 

by  his  counsel,  D.  P.  Belknap,  Esq.,  no  opposition  being  made,  it  was  ordered 

that  this  application  be  /continued  for  further  hearing  until  Monday  next,  at 

eleven  o'clock,  A.  M.  M.  C.  Blake, 

County  Judge  and  ex  officio  Probate  Judge. 
October  3d,  A.  D.  1860. 
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No.  143. 

Order  confirming  priyate  sale  of  real  estate  made  under  special 

act  of  Legislature.    (iU69, 171.) 

In  the  Matter  of  the  Estate  1  lo  the  Probate  Goort 

or  V        Of  the  Goaotj  of  Nevada, 

Meredith  Sargent,  Deceased.  )  State  of  Califoroia. 

Beldea  lADSiDg,  administrator  of  the  estate  of  Meredith  Sargent,  deceased, 
having  heretofore,  to  wit :  on  the  thirtieth  day  of  July,  A.  D.  I860,  filed  in 
this  Probate  Court  his  report  and  petition  duly  verified  by  him,  from  which  it 

i^M*  appeared  that  said  estate  is  heavily  charged  with  expenses  of  administration 

f  122.  already  accmed,  inclnding  arrears  of  allowance  to  the  feimily  of  the  deceased. 

$166.  and  that  more  expenses  will  necessarily  accme  daring  the  pendency  of  this 

)154.  administration,  the  particulars  being  set  forth  in  said  report  and  petition ;  that 
there  is  not  sufficient  personal  property  of  the  estate  in  the  hands  of  said  admin- 

f  166.  istrator  to  pay  such  expenses ;  that  it  was  necessary  to  sell  some  portion  of  fhe 
real  estate  of  said  deceased  for  the  payment  of  the  same ;  and  that  under  and 
by  virtue  of  an  act  of  the  Legislature  of  the  State  of  Galifomia  entitled  "  An 
act  to  authorize  Belden  Lansing,  administrator  of  the  estate  of  Meredith  Sar- 
gent, deceased,  to  sell  real  estate  of  said  deceased  at  private  sale,"  approved 
April  28tb,  1860,  the  said  administrator  had  sold  at  private  sale  to  G.  W.  Hill, 
on  the  fourteenth  day  of  July,  A.  D.  1860,  a  certain  portion  of  said  real  estate 
in  said  report  and  petition  and  hereinafter  particularly  described,  for  the  sum  of 
$9,500,  to  be  paid  upon  the  confirmation  of  said  sale  by  this  court,  for  the  pur- 
pose of  paying  said  expenses ;  and  praying  for  an  order  of  this  court  approviQg 
and  confirming  said  sale  ; 

{109.  ^nd  thereupon,  to  wit :  on  the  said  thirtieth  day  of  July,  A.  D.  1860,  an 
order  was  duly  made  by  this  court,  directing  all  persons  interested  in  the  said 
estate  to  be  and  appear  before  this  court,  at  the  court  room  thereof,  at  the  court 
house  at  Nevada,  in  said  county,  on  the  fourth  day  of  September,  A.  D.  1860, 
at  eleven  o'clock,  a.  m.,  tQ  show  cause,  if  any  they  had,  why  an  order  should  not 

$157.  be  made  approving  and  confirming  said  sale,  and  that  a  copy  of  said  order  be 
published  for  four  successive  weeks  in  the  **  Democrat,"  a  newspaper  published 
weekly  in  said  county ; 

il58.  And  at  said  time  and  place  appointed  in  said  order  to  show  cause,  the  said 
matter  of  said  report  and  petition  having  come  on  for  hearing  before  this  court 
in  accordance  with  said  order,  due  proof  having  been  made  according  to  law, 
that  a  copy  of  said  order  had  been  duly  published  for  four  successive  weeks  next 
before  the  day  of  hearing,  in  said  newspaper,  and  the  said  administrator  appear- 
ing in  person  and  by  his  counsel,  J.  J.  Galdwell,  Esq.,  and  the  said  G.  W.  Hill 
being  present  in  proper  person,  and  S.  Buckner,  dol^  proved  to  this  court  to  be 

*169.  tije  general  guardian  of  Violet  Sargent,  the  minor  heir  of  said  deceased,  being 
also  present,  and  due  proof  having  been  made  of  due  and  personal  service  upon 
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him,  at  said  coanty,  of  a  copy  of  said  order  to  show  canse,  and  neither  said 
guardian  nor  any  other  person  interested  in  said  estate,  or  otherwise,  appearing  |^^[ 
in  opposition,  and  no  objection  having  been  made,  8.  H.  Chase,  counselor  at 
law,  was  by  the  order  of  this  court  appointed  a  referee  to  take  the  proofs  and  (283. 
report  the  same  to  this  court ;  and  the  hearing  was  continued  until  this,  the  |i£g] 
seventeenth  day  of  September,  A.  D.  1860,  at  eleven  o'clock,  a.  m.  ; 

Now  on  this,  the  said  seventeenth  day  of  September,  A.  D.  1860,  said  admin- 
istrator appearing  in  person  and  by  his  said  counsel,  and  said  guardian  and  pur- 
chaser being  also  present  in  person,  and  said  referee  having  duly  filed  his  report, 
the  same  was  presented  to  this  court  with  the  exhibits  and  documentary  proofs, 
and  produced  and  read  in  evidence,  and  James  Churchman  having  been  duly  ii0O. 
sworn  and  examined  as  a  witness,  and  said  administrator  examined  on  oath  the 
inventory  of  said  estate,  the  order  of  this  court  making  an  allowance  to  said 
family,  together  with  other  proper  and  necessary  proof,  oral,  written  and  docu- 
mentary were  offered  and  put  in  evidence ; 

And  this  court  being  satisfied  after  a  full  hearing  upon  said  report  and  peti-  fie2. 
tion,  and  an  examination  of  all  the  proofs  and  all^ations  of  the  parties  inter- 
ested, that  the  value  and  condition  of  the  property  of  said  estate  are  as  alleged 
in  said  report  and  petition ;  that  a  large  amount  of  expenses  are  due  and  pay- 
able from  said  estate,  including  said  allowance,  the  particulars  of  all  which  are 
as  follows : 

[State  particulars.] 

That  the  said  portion  of  the  real  estate  sold  is  least  beneficial  to  the  estate  to 

4161. 

be  retained,  and  roost  advantageous  to  be  sold ;  that  said  portion  is  so  situated 
that  the  whole  thereof  can  be  sold  at  much  better  advantage  to  the  estate  than 
a  smaller  portion  could  be ;  that  the  value  of  the  portion  sold  is  $9,500 ;  that 
for  the  purpose  of  paying  said  expenses  and  allowance,  and  under  and  by  virtue 
of  said  act  of  the  Legislature,  said  administrator  did,  on  said  fourteenth  day  of 
July,  A.  D.  1860,  sell  at  private  sale  to  said  C.  W.  Hill  said  portion  of  real 
estate  in  said  report  and  petition,  and  hereinafter  particularly  described,  for  the 
sum  of  $9,500,  to  be  paid  by  said  purchaser  upon  the  confirmation  of  said  sale 
by  this  court ;  that  said  sale  was  legally  made  and  fairly  conducted ;  that  a  pri-  iin. 
vate  sale  is  much  more  advantageous  to  said  estate  than  a  public  sale  would  be ;  .^^3 
that  the  said  sum  of  $9,500  is  not  disproportionate  to'  the  value  of  the  property 
sold ;  that  a  sum  exceeding  such  sum  of  $9,500  at  least  ten  per  cent.,  exclusive 
of  the  expenses  of  a  new  sale,  cannot  be  obtained ;  that  the  mode,  manner, 
terms  and  time  of  sale  are  most  beneficial  to  said.^e8tate ;  and  that  the  proceed- 
ings were  in  all  respects  strictly  conducted  as  Required  by  the  said  act  of  the  fl48. 
.  Legislature ;  and  no  good  or  any  reason  appearing  to  this  court  why  the  said 
order  prayed  for  should  not  be  granted,  and  no  opposition  or  exceptions  having  ^149, 
been  made  or  filed  thereto,  by  any  person  whatever,  and  said  guardian  having  |]^* 
filed  his  written  assent  in  this  court  to  said  sale  and  to  this  order,  and  due  delib- 
eration and  consideration  being  had  in  the  premises,  on  motion  of  said  counsel, 

It  is  hereby  ordered,  adjudged  and  decreed,  that  said  sale  of  said  real  estate,  ^171. 
so  made  by  said  administrator,  at  private  sale,  to  said  C.  W.  Hill,  as  in  said 
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'  report  and  petition  set  forth,  be  and  the  same  is  herebj  approTed  and  ooofinned, 
and  declared  definitively  ralid ; 

And  the  said  administrator  is  hereby  anthorized,  empowered  and  ordered,  on 
the  compliance  of  said  purchaser  with  the  terms  of  said  sale,  to  execate,  ac- 
knowledge and  deliver  to  him  a  proper  and  legal  conveyance  of  said  property 
(172.  80  sold  to  him  as  aforesaid,  conveying  to  him  all  the  right,  title,  interest  and 
estate  of  said  intestate  in  the  said  premises  at  the  time  of  his  death,  and  also  all 
the  right,  title  and  interest  that  the  said  estate,  by  operation  of  law  or  other- 
wise, may  have  acquired  in  the  said  premises,  other  than  or  in  addition  to  that 
of  the  said  intestate,  at  the  time  of  his  death  ; 
«78.  And  it  is  farther  ordered,  that  the  said  administrator  shall,  before  ezeeati^g 
said  conveyance,  give  an  additional  bond,  with  two  or  more  sofficient  sureties, 
[^rc,  as  in  form  No,  126]. 

The  following  is  a  particular  description  of  the  said  real  estate,  the  sale 
whereof  as  aforesaid  is  hereby  approved  and  confirmed,  and  of  which  the 
conveyance  is  hereby  directed  to  be  made,  as  aforesaid,  to  wit : 

[Description.] 

David  Bxldbn, 

County  Judge,  and  ex  officio  Probate  Judge. 

Dated  at  Nevada,  this  seventeenth  day  of  September,  A.  D.  1860. 


No.  144. 

Order  for  resale  on  neglect  or  refusal  of  purohaser  to  comply 

with  terms  of  sale.    (U71.) 

In  the  Matter  of  the  Estate  )  In  the  Probate  Court 

OF  >-  Of  the  County  of  Humboldt, 

George  E.  Dunbar,  Deceased.  )  State  of  California. 

A.  F.  Mitchell,  the  administrator  of  the  estate  of  George  E.  Dunbar,  deceased, 
having  heretofore,  to  wit:  on  the  tenth  day  of  September,  A.  D.  1861,  pre- 
sented his  petition  to  this  court,  showing  that  the  sale  of  real  estate  heretofdre 
made,  to  wit :  on  the  twenty-first  day  of  July,  A.  D.  1861,  by  said  administra- 
tor, under  an  order  of  this  court,  dated  on  the  first  day  of-  March,  A.  D.  1861, 

$171.  has  become  inefifectnal  for  the  reason  that  John  Brown,  the  purchaser  at  said 
sale,  has  neglected  [or  refused,  21*71]  to  comply  with  the  terms  of  said  sale ;  and 
praying  that  an  order  be  made  for  a  new  sale  of  the  said  property  sold  to  said 
purchaser; 

f  888.      And  this  court  having  thereupon  ordered  that  a  citation  issue  from  this  court, 

signed  by  the  clerk,  and  under  ^e  seal  of  this  court,  directed  to  the  sheriff  of 

•said  county  of  Humboldt,  and  requiring  him  to  cite  said  John  Brown  to  appear 

before  this  court  [or  judge,  {288]  on  the  thirtieth  day  of  July,  A.  D.  1861,  at 
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the court  room  of  this  court  at  Eureka,  in  said  county,  then  and  there  to  show 
cause  why  this  court  should  not  order  a  new  sale  of  the  property  sold  to  said 
John  Brown  by  said  administrator  on  the  said  twenty-first  day  of  July,  A.  D. 
1861. 

Now,  on  this,  the  said  thirtieth  day  of  July,  A.  D.  1861,  proof  having  been 
made  that  due  notice  has  been  given  to  the  said  purchaser,  by  the  service  by  j^* 
said  officer  of  the  said  citation  by  delivering  a  copy  to  the  said  John  Brown, 
the  person  named  therein,  as  appears  by  the  return  of  the  original  to  this  court, 
according  to  its  direction,  and  by  the  indorsement  thereon  of  the  time  and 
manner  of  service,  and  it  appearing  to  the  satis&ction  of  this  court  that  the 
said  purchaser  has  neglected  [or  refused,  {171]  to  comply  with  the  terms  of  the 
said  sale ;  and  neither  the  said  purchaser  nor  any  other  person  interested  appear- 
ing and  opposing  the  sud  order  prayed  for ;  on  motion  of  said  administrator, 

It  is  ordered,  a(^'udged  and  decreed,  that  the  sale  of  the  said  property  belong- 
ing to  said  estate,  heretofore,  to  wit :  on  the  twenty-first  day  of  Ju]y,  A.  D. 
1861,  made  to  said  John  Brown  by  said  administrator,  under  the  said  order  of 
this  court,  dated  on  the  said  first  day  of  March,  1861,  be  and  the  same  is  hereby 
vacated,  set  aside  and  annulled ;  and  that  the  order  of  this  court,  made  on  the 
twenty-third  day  of  August,  A.  D.  1861,  confirming  said  sale  be  and  the  same 
is  hereby  vacated,  set  aside  and  annulled  ; 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  said  A.  F.  Mitchell, 
administrator  of  the  estate  of  said  G^rge  E.  Dunbar,  deceased,  as  aforesaid, 
be  and  he  is  hereby  authorized,  empowered  and  directed  to  resell  said  property 
under  the  said  order  of  this  court,  dated  on  the  said  first  day  of  Mardi,  A.  D. 
1861,  and  to  do  all  things  needful  and  proper  in  the  premises  under  said  order, 
as  fully  as  though  said  sale  and  order  confirming  the  same  had  not  been  made. 

A.  J.  HuBsns, 
County  Judge,  and  ex  officio  Probate  Judge. 

Dated  September  25th,  A.  D.  1861. 


No.  145. 

Deed  of  administrator  or  exeoutor.    (U72.) 

This  indenture,  made  the  second  day  of  March,  A.  D.  one  thousand  eight 
hundred  and  sixty-two,  at  the  city  and  county  of  San  Francisco,  in  the  State 
0^  California,  by  and  between  John  C.  Merrill,  the  duly  appointed  and  qualified 
administrator  of  the  estate  [or  executor  of  the  last  will  and  testament]  of 
Francis  Post,  deceased,  late  of  the  city  of  New  Bedford,  county  of  Bristol, 
State  of  Massachusetts,  [residence  of  deceased  at  the.  time  of  his  death]  the 
party  of  the  first  part,  and  John  S.  May,  of  said  city  and  county  of  San  Fran- 
cisco, the  party  of  the  second  part,  witnesseth,  that, 
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Whereas,  on  the  thirtieth  day  of  December,  A.  D.  1861,  the  probate  court 

^^®'  of  the  said  city  and  county  of  Sao  Francisco  made  an  order  bearing  date  the 

§168.  (]ay  and  year  last  aforesaid,  authorizing  the  said  party  of  the  first  part  to  sell  at 
public  auction  to  the  highest  bidder  for  cash,  certain  real  estate  belonging  to  the 
estate  of  said  deceased,  situated  in  the  said  city  and  county  of  San  Francisco, 
and  specified  and  particularly  described  in  said  order  of  sale,  either  in  one  pai^ 
oel  or  in  subdivisions,  as  the  said  administrator  should  judge  most  beneficial  to 

flTl.  said  estate,  [{163]  a  certified  copy  of  which  order  of  sale  was  recorded  in  the 
office  of  the  county  recorder  of  said  city  and  county  of  San  Francisco,  within 
which  the  said  land  is  situated,  on  the  first  day  of  March,  A.  D.  1862,  at  half 

♦172.  past  four  o'clock,  p.  m.,  [and  is  on  record  in  said  office  in  volume of , 

page ,  and  following,  {172]  and  which  said  order  of  sale  now  on  file  and 

of  record  in  said  probate  court,  and  which  said  record  thereof  in  said  recorder's 
office  are  hereby  referred  to  and  made  a  part  of  this  indenture ; 
And  whereas,  under  and  by  virtue  of  said  order  of  sale,  and  pursuant  to  legal 

flQ6.  notices  given  thereof,  the  said  party  of  the  first  part,  on  the  twenty-first  day  of 
January,  A.  D.  1862,  at  the  auction  rooms  of  McRuer  &  Merrill,  in  said  dty  and 
county  of  San  Francisco,  between  the  hours  of  nine  o'clock  in  the  morning  and 

$167.  the  setting  of  the  sun  on  the  same  day,  to  wit :  at  twelve  o'clock,  v.,  o^red 
for  sale,  in  one  parcel,  (judging  it  most  beneficial  to  said  estate)  at  public  auc- 
tion to  the  highest  bidder,  for  cash,  and  subject  to  confirmation  by  said  probate 
court,  the  said  real  estate  situated  in  said  city  and  county  of  San  Francisco, 

♦168.  and  specified  and  described  in  said  order  of  sale,  as  aforesaid  ,-  and  at  such  sale 
the  said  party  of  the  second  part  became  the  purchaser  of  the  real  estate  afore- 
said and  hereinafter  particularly  described,  for  the  sum  of  thirteen  thousand  and 
six  hundred  dollars,  he  being  the  highest  and  best  bidder,  and  that  being  the 
highest  and  best  sum  bid  ; 

(109,  And  whereas,  the  said  probate  court,  upon  the  due  and  legal  return  of  his 
proceedings  under  the  said  order  of  sale  made  by  the  said  party  of  the  first  part, 
at  the  next  term  of  said  court,  to  wit :  at  the  March  term,  A.  D.  1862,  [or  at 
a  subsequent  sitting  of  said  court,  to  wit :  on  the  fifth  day  of  February,  A.  D. 
1862,  {169]  after  making  the  said  sale,  upon  notice  of  at  least  ten  days,  given 
in  such  manner  as  the  said  court  [or  the  judge  of  said  court,  {169]  had  directed, 

H71-  did  on  the  first  day  of  March,  A.  D.  1862,  make  an  order  confirming  the  said 
sale  and  directing  conveyances  to  be  executed  to  the  said  purchaser,  conveying 

§172.  to  him  all  the  right,  title,  interest  and  estate  of  said  intestate  in  the  said  premises  at 
the  time  of  his  death,  and  all  the  right,  title  and  interest  that  the  said  estate,  by 
operation  of  law,  or  otherwise,  may  have  acquired  in  the  said  premises,  other 
than  or  in  addition  to  that  of  the  said  intestate  at  the  time  of  his  death  ;  a  cer- 
tified copy  of  which  order  of  confirmation  was  recorded  in  the  office  of  the  said 

*^^^*  county  recorder  of  said  city  and  county  of  San  Francisco,  within  which  the 
said  land  sold  is  situated,  on  the  first  day  of  March,  A.  D.  1862,  at  half  past 

♦172.  four  o'clock,  p.  M.,  [and  is  on  record  in  said  office,  in  volume  of , 

page ,  and  following,  {172]  and  which  said  order  of  confirmation  now  on 

file  and  of  record  in  the  said  probate  court,  and  which  said  record  thereof  in 
said  recorder's  office  are  hereby  referred  to  and  made  a  part  of  this  indenture ; 
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Now  therefore,  the  said  party  of  the  first  part,  pursuant  to  the  order  last 
aforesaid,  for  and  in  consideration  of  the  sum  of  thirteen  thousand  and  six 
hundred  dollars  to  him  in  hand  paid  [or  secured  to  be  pud,  {{163, 168]  bj  the 
said  party  of  the  second  part,  the  receipt  whereof  is  hereby  acknowledged,  has 
granted,  bargained,  sold  and  conveyed,  and  by  these  presents  does  grant,  bar- 
gain, sell  and  convey  unto  the  said  party  of  the  second  part,  his  heirs  and  assigns 
forever,  all  the  right,  title,  interest  and  estate  of  the  said  Francis  Post,  deceased, 
at  the  time  of  bis  death,  and  all  the  right,  title  and  interest  that  the  said  estate, 
by  operation  of  law  or  otherwise,  may  have*  acquired,  other  than  or  in  addition 
to  that  of  said  intestate  at  the  time  of  his  death,  in  and  to  that  certain  lot, 
piece  or  parcel  of  land  situate,  lying  and  being  in  the  said  city  and  county  of 
San  Francisco,  and  described  as  follows,  to  wit :  [description]  together  with 
the  tenements,  hereditaments  and  appurtenances  whatsoever  to  the  same  belong- 
ing, or  in  any  wise  appertaining  : 

To  have  and  to  hold,  all  and  singular  the  above  mentioned  and  described 
premises,  together  with  the  appurtenances,  unto  the  said  party  of  the  second 
part,  his  heirs  and  assigns,  to  his  and  their  sole  use,  benefit  and  behoof  forever. 

In  witness  whereof,  the  said  party  of  the  first  part  has  hereunto  set  his  hand 
and  seal,  the  day  and  year  first  above  written. 

John  C.  Merkell,  [seal.] 
Administrator  of  the  estate  of  Francis  Post,  deceased. 
Signed,  sealed  and  delivered  in  presence  of : 

WnLLAM   LOKWT, 

Henbt  Haioht. 


State  of  California,  ) 

Crrr  and  County  of  San  Francisco,  j  **" 

Be  it  known,  that  on  this  second  day  of  March,  A.  D.  1862,  personally 
appeared  before  me,  a  notary  public  within  and  for  the  city  and  county  afore- 
said, John  C.  Merrill,  personally  known  to  me  to  be  the  person  described  in 
and  who  executed  the  foregoing  deed,  as  the  administrator  of  the  estate  of 
Francis  Post,  deceased,  and  acknowledged  to  me  that  he,  as  the  administrator 
of  the  said  estate  of  Francis  Post,  deceased,  executed  the  same  freely  and  vol- 
untarily, and  for  the  uses  and  purposes  therein  mentioned. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  my  seal  of 
[seal.]  office,  the  day  and  year  last  above  written. 

IIenrt  Haioht,  Notary  Public 
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No.  146. 

Bond  of  indemnity  to  administrators.    (44188, 184.) 

Know  aU  men  bj  these  preseDts,  that  we,  Obadiah  B.  Dickinson,  as  pzmd- 
pal,  and  Benjamin  Brewster  and  John  G.  Horan,  as  sureties,  ai«  held  and  finnlj 
bound  unto  David  S.  Turner,  administrator  of  the  estate  of  John  Smith, 
deceased,  for  the  benefit  and  indemnity  of  said  administrator,  and  the  benefit 
and  indemnity  of  the  penons  entitled  to  the  interest  of  said  deceased  in  the 
lands  contracted  for  as  hereinafter  mentioned,  in  the  sum  of  ten  thousand  dol- 
lars, for  the  payment  of  which  sum  to  the  said  D.  S.  Turner,  administrator,  and 
the  said  persons  so  entitled  as  aforesaid,  or  to  each  or  any  of  them,  and  to  their 
or  any  of  their  executors,  administrators  and  assigns,  we  bind  ourselves,  oor 
heirs,  executors,  administrators  and  assigns,  jointly  and  severally,  firmly  by  these 
presents.    Sealed  with  our  seals,  and  dated  this,  &c. 

The  condition  of  the  above  obligation  is  such,  that  whereas*  under,  and  by 
virtue  of  an  order  of  the  probate  court  in  and  for  the  city  and  county  of  San 
Francisco,  duly  made  and  entered  on  the  first  day  of,  etc.,  a  sale  was  made  by  said 
1132.  Administrator  of  the  interest  of  said  deceased  in  and  to  certain  lands  lying  and 
being  in  the  county  of,  Ac,  known  as  the  rancho  "  Quien  Sabe"  said  interest 
being  a  certain  contract  heretofore  to  wit :  on,  etc.,  made  by  the  said  deceased 
in  his  life-time,  on  the  one  part,  with  one  Fhincisco  Lugo,  the  then  owner  of 
said  lands  on  the  other  part,  for  the  purchase  by  said  John  Smith  of  the  said 
rancho,  for  the  sum  of  six  thousand  dollars,  and  upon  which  said  purchase,  in 
accordance  with  the  terms  of  said  contract,  said  John  Smith  has  paid  the  sum 
of  one  thousand  dollars,  and  the  sum  of  five  thousand  dollars  in  several  payments 
is  to  become  due ;  and  whereas,  upon  the  said  sale,  the  said  O.  B.  Dickinson 
became  the  purchaser  of  said  contract,  and  bought  the  interest  of  said  deceased 
therein  for  the  sum  of  one  thousand  dollars,  and  the  said  sale  has  been  duly  re- 
ported to  the  said  court  according  to  law,  an  application  is  about  to  be  made  to 
the  said  court  to  approve  and  confirm  the  same,  and  an  assignment  of  the  said 
contract  to  the  said  0.  B.  Dickinson,  of  even  date  herewith,  has  been  executed, 
to  be  delivered  upon  the  execution  and  delivery  of  these  presents,  and  upon  such 
confirmation  being  made  as  aforesaid. 

Now,  therefore,  if  the  said  purchaser,  the  said  0.  B.  Dickinson,  shall  well 
and  truly  pay,  satisfy  and  discharge  all  the  payments  to  become  due  upon  the 
said  contract,  after  the  date  of  such  sale,  and  shall  fully  indemnify,  save  and 
hokl  harmless,  the  said  D.  S.  Turner,  administrator,  and  the  person  or  persons 
80  entitled  as  above  set  forth,  and  each  of  them,  agtunst  all  demands,  costs, 
charges  and  expenses  by  reason  of  any  covenant  or  agreement  contained  in  such 
contract,  then  this  obligation  to  be  void,  else  to  remain  in  full  force  and  virtue. 


O.  B.  Dickinson, 
Benj.  Brrwstkb, 

J.   G.   HOBAN, 

Sealed  and  delivered  in  presence  of : 
Pbrrt  G.  Ghilos. 


SEAL. 
SEAL. 
SEAL. 
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No.  147. 

Petition  that  partners  of  deoeased  render  an  acoonnt.    (U98.) 

In  the  Matter  of  the  Estate  )  In  the  Probate  Court 

OF  V  Of  the  City  and  Couutj  of  San  Francisco, 

Wm.  Jenkins,  Deceased.       )  State  of  California. 

To  the  Hon.  M.  C.  Blake,  Probate  Judge  in  and  for  the  City  and  County  of 
San  Francisco : 

The  petition  of  George  Holland,  executor  of  the  last  will  and  testament  of 
William  Jenkins,  deceased,  respectfully  shows : 

That  by  an  order  of  the  Probate  Court  of  the  city  and  county  of  San  Fran- 
cisco, duly  made  on  or  about  August  9th,  1858,  this  petitioner  was  appointed 
an  executor  of  the  last  will  and  testament  of  said  deceased,  and  on  or  about 
October  1 6th,  1858,  letters  testamentary  were  duly  issued  to  him  as  such,  and  f^l* 
he  is  now  the  sole  qualified  and  acting  executor  of  said  will,  the  other  two  per-  §47. 
sons  named  in  said  will  as  executors,  namely:  Joseph  Jenkins  and  Thomas 
Robinson,  never  having  qualified  or  taken  out  letters  testamentary  as  such  exec- 
utors; 

That  said  testator  died  on  or  about  May  30th,  1858,  and  was  at  the  time  of 
his  death  a  partner  in  the  copartnership  of  Jenkins,  Robinson  &  Simpson,  in  the  ^ 
said  city,  engaged  in  the  business  of  importing  and  selling  dry  goods  by  whole- 
sale in  the  said  city ; 

That  besides  said  William  Jenkins,  said  copartnership  was  composed,  at  the 
time  of  his  death,  of  said  Thomas  Robinson,  one  John  Simpson  and  one  Wil- 
liam Marston ; 

That  subsequently,  and  on  or  about  November,  1858,  the  said  William  Mars- 
ton  died,  as  petitioner  is  informed  and  believes,  leaving  the  said  Thomas  Rob- 
inson and  John  Simpson  as  the  sole  surviving  partners  of  the  said  testator  in 
the  said  copartnership ; 

That  at  the  said  time  of  the  death  of  the  said  testator,  his  interest  in  the  said 
copartnership  and  in  its  stock  in  trade,  effects,  property  and  assets  of  whatever 
kind,  was  one-third  of  seven-eighths,  and  was  valued  at  the  sum  of  $40,533.40  mqj, 
by  the  appraisers  duly  appointed  on  or  about  December  13th,  1858,  by  this    ^^ 
court  and  duly  qualified,  as  by  the  inventory  signed  by  them  and  filed  in  the 
said  court  on  or  about  January  13th,  1859,  will  more  fully  appear ; 

That  at  the  time  of  making  said  inventory  and  valuation  by  the  said  apprais- 
ers, the  accounts  and  affairs  of  the  said  copartnership  had  not  been  adjusted  and 
closed  by  the  said  surviving  partners,  and  the  same  have  not  yet  been  acljusted 
and  closed,  but  remain  wholly  unsettled ;     . 

That  from  information  obtained  by  your  petitioner  since  the  date  of  said 
appraisement,  he  is  of  opinion  that  the  valuation  therein  made  of  the  interest 
of  the  said  deceased  as  before  mentioned  in  the  said  copartnership  was  too  low, 
and  that  the  true  value  of  the  same  was  and  is  upwards  of  $53,000 ; 


8«ctions  r«- 
ftrred  to 
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That  since  the  death  of  said  testator  your  petitioner,  as  such  ezecator,  has 
(196.  geveral  times  requested  of  the  said  saryiving  partners,  and  especially  of  the  said 
Thomas  Robinson,  the  senior  surviving  partner,  to  settle  the  a£Giirs  of  the  said 
copartnership  without  delay,  and  to  account  with  him  as  such  executor,  and  to 
pay  over  to  him  such  balance  as  might  from  time  to  time  be  payable  to  him  as 
such  executor  in  right  of  his  said  testator  ; 

That  neverthelesB,  and  although  nearly  a  year  and  a  half  have  elapsed  since 
the  death  of  the  said  testator,  they,  the  said  surviving  partners,  have  not  settled 
the  affiiirs  of  the  said  copartnership,  but  the  same  remain  wholly  unsettled,  and 
have  never  paid  over  to  your  petitioner  any  moneys  on  account  of  balances 
which,  during  said  period  of  one  and  a  half  year,  might  have  been  payable  to 
him  as  such  executor  in  right  of  his  said  testator ; 

That  from  time  to  time  they  have  rendered  to  him  what  purported  to  be  thdr 
full  accounts  as  such  surviving  partners  of  the  said  copartnership,  but  in  the 
opinion  of  your  petitioner,  and  according  to  his  best  information  and  belief,  the 
same  do  not  exhibit  a  full,  true  and  particular  statement  of  all  the  affairs,  prop- 
erty, eflbcts  and  assets  of  the  said  copartnership,  and  of  their  dealings  as  such 
surviving  partners  with  the  same,  and  of  the  true  value  and  condition  of  the 
interest  of  the  said  deceased  at  and  since  his  death,  and  do  not  in  other  respects 
furnish  to  your  petitioner  the  information  necessary  to  him  as  such  executor  in 
the  administration  and  settlement  of  the  estate  of  said  deceased ; 

Wherefore,  your  petitioner  prays  for  an  order  directed  to  the  esld  Thomas 
Robinson  and  John  Simpson,  surviving  partners  as  aforesaid,  requiring  them  on 
or  before  a  day  to  be  in  such  order  named,  to  render  a  full,  true  and  particular 
statement  and  account  of  all  the  affairs,  property,  effects  and  assets  of  the  said 
copartnership,  and  of  their  dealings  with  the  same  at  the  time  of  and  mnce  the 
death  of  the  said  deceased,  etc.,  showing  the  true  value  and  condition  of  the 
interest  of  the  said  deceased,  and  the  moneys,  if  any  due  and  owing  to  your 
petitioner  as  his  said  executor,  and  all  other  necessary  and  proper  matters  and 
things  in  the  premises ; 

Or  for  such  other  order  as  may  be  proper. 

Gbobob  Holland,  Executor,  etc. 
San  Francisco,  December  Ist,  1859. 


No.  148. 

Short  form  of  application  for  order  that  surviying  partner  ren- 
der an  account.    (§198.) 


Ik  the  Mattcb  or  tbb  Estate  )         In  the  Probate  Court 

OF  V     Of  the  County  of  Fresn 

Brown  Clabk,  Deceased.      )  State  of  California. 


To  the  Hon.  Charles  A.  Hart,  Probate  Judge  of  the  Couoty  of  Fresoo,  in  the 
State  of  California : 
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SeotloDs  re- 
James  Sayles,  Jr.,  administrator  of  the  estate  of  Brown  Claik,  deoeased, 
respectfully  shows : 

That  there  was  a  partnership  existing  between  the  said  intestate,  at  the  time  *^*- 
of  his  death,  to  wit :  on  the  seventeenth  day  of  July,  A.  D.  1860,  and  one  Smith 
Jones,  composing  the  late  firm  of  "  Jones  &  Co."  lately  trading  and  doing  bus- 
iness under  said  name  and  style  at  the  town  of  Millerton,  in  said  county ; 

That  said  surviving  partner  continued  and  still  is  in  possession  of  the  efibcts 
of  the  said  partnership  for  the  purpose  of  settling  its  business ; 

That  the  interest  of  the  said  deceased,  to  wit :  one-half  of  the  assets  of  said  ^107. 
partnership,  was  included  in  the  inventory  made  and  returned  by  said  adminis-  ^^gg 
trator  to  this  court,  at  its  first  term  after  his  appointment,  and  was  appraised  as 
other  property,  the  appraised  value  thereof  being  the  sum  of  $10,000  ; 

That  the  said  surviving  partner  has  delayed  settling  the  affairs  of  said  part- 
nership, more  than  six  months  having  elapsed  since  the  said  inventory  has  been 
filed ;  and  has  not  accounted  with  the  said  administrator,  though  often  requested 
so  to  do,  but  has  refused  and  still  refuses  to  account  with  said  administrator,  or 
to  give  any  information  as  to  the  condition  of  the  affiiirs  of  said  partnership  ; 
and  has  never  paid  over  any  such  balances  as  may  irom  time  to  time  have  been 
payable  to  said  administrator  in  right  of  his  said  intestate  ; 

That  there  is  a  large  amount  of  debts  outstanding  against  the  said  deceased, 
and  that  it  becomes  necessary  to  ascertain  the  value  of  said  partnership  interest,  ^154, 
in  order  to  determine  the  necessity  of  selling  real  estate  to  pay  said  debts,  and 
the  debts,  expenses  and  charges  of  the  administration  ; 

Wherefore  said  administrator  applies  to  your  Honor  for  an  order  that  the  ^isB. 
said  surviving  partner  render  an  account  of  the  said  partnership,  showing  a  full 
statement  of  its  affairs  at  the  time  of  the  death  of  said  deceased,  and  the  condi- 
tion thereof  from  that  time  until  the  day  of  rendering  said  account,  or  for  such 
other  or  further  order  as  may  be  meet  in  the  premises. 

James  Satlbs,  Jr.,  Administrator,  &c, 
Millerton,  March  1, 1861. 

[Sworn  to  as  in  form  No.  119.] 


No.  149. 

Order  that  partners  of  deceased  render  an  account.     (§198.) 


In  the  Matter  of  tbe  Estate  )  In  Probate  Court  of  the 

OP  V        City  and  Countv  of  San  Francisco, 

Wm.  Jenkins,  Deceased.       )  State  of  California. 


On  reading  and  filing  the  petition  of  George  Holland,  executor  of  the  last 
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'  win  and  testament  of  William  Jenkios,  deoeaaed,  this  daj  presented,  pntjingr  f<"^ 
an  order  on  Thomas  Robinson  and  John  Simpson,  the  surviving  partners  of  the 
said  deceased,  to  render  an  aooonnt,  ftc,  as  in  the  said  petition  set  forth,  and  on 
motion, 
l19g.  It  is  ordered  that  the  said  Thomas  Robinson  and  Jdm  Simpson,  snrviviqg 
partners  of  the  said  Wm.  Jenkins,  deceased,  do,  on  or  before  Monday,  the  ninth 
day  of  January,  1860,  render  to  said  George  Holland,  executor,  Ac,  a  fall,  tme 
and  particalar  statement  and  account  in  writing,  of  all  the  affinirs,  property, 
elfects  and  assets  of  the  late  copartnership  of  Jenkins,  Robinson  k  Simpson, 
of  which  at  the  time  of  his  death,  the  said  deceased  was  a  member,  and  of 
their  ilealings  with  the  same  at  and  since  the  time  of  his  said  death,  to  wit : 
May  30tb,  1858,  showing  the  tme  value  and  condition  of  the  interest  of  the 
said  deceased  in  the  said  copartnership,  Ac,  and  the  amoant  of  moneys,  if  any, 
due  and  payable  to  the  said  George  Holland,  execotor,  Ac,  together  with  aU 
other  matters  and  things  proper  and  necessary  to  be  fully  stated  and  set  forth 
)8S9.  in  the  premises. 

And  it  is  farther  ordered  that  a  copy  of  this  order  be  this  day  served  upon 
the  said  Thomas  Robinson  and  John  Simpson,  surviving  partners,  iui» 

M.  G.  Blakb, 
Goonty  Judge,  and  ez  officio  Judge  of  the  Probate  Goart. 
Dated  San  Francisco,  January  1, 1860. 


No.  150. 

Short  form  of  same.    (U98.) 

Ik  the  Mattbr  of  thb  Estate  )  In  the  Probate  Gourt 

OF  V  Gf  the  Coun^  of  Fresno, 

Browk  Glark,  Deceased.      )  State  of  Cfalifomia. 

Upon  the  application  of  James  Sayles,  Jr.,  administrator  of  the  estate  of 
Brown  Glark,  deceased,  this  day  made  to  the  Probate  Judge  of  the  county  of 
Fresno,  it  appearing  necessary  that  Smith  Jones,  the  surviving  partner  of  said 
deceased,  render  an  account. 

It  is  hereby  ordered  that  the  said  Smith  Jones,  the  surviving  partner  of  said 
deceased,  and  a  member  of  the  late  firm  of  '*  Jones  &  Go.,"  lately  trading  and 
doing  business  under  said  name  and  style,  at  the  town  of  Millerton,  be  cited  to 
render  an  account  of  the  partnership  affiurs  of  the  said  late  firm  of  **  Jones  & 
Go.,"  and  file  the  same  in  this  court,  within  ten  days  from  this  date,  to  wit :  on 
or  before  the  eleventh  day  of  March,  A.  D.  1861,  at  eleven  o'clock,  a.  m.,  or 
that  he  show  cause  at  that  time,  before  the  said  judge,  at  the  probate  court 


APPENDIX.  czzxT 

SeotlOBf  re- 
room  at  the  court  house  in  said  town  of  MiUerton,  in  said  coanty,  why  such 
account  should  not  be  rendered ; 

And  it  is  further  ordered  that  a  copy  of  this  order,  certified  by  the  county 
derk  of  said  county,  be  served  upon  the  said  Smith  Jones,  at  least  five  days 
before  the  said  eleventh  day  of  March,  A.  D.  1861,  by  delivering  sach  copy  to 
the  said  Smith  Jones,  personally. 

Charlrs  a.  Hart, 
County  Judge  and  ex  officio  Probate  Judge. 
Dated  at  Millerton,  March  1, 1861. 

[For  clerk's  certificate,  see  form  No.  139.] 


No.  151. 

Order  to  show  oaiue  against  attaohment.    (4198.) 
[Tttlb  of  Rttatb  akd  Court.] 

An  order  having  been  made  herein  on  the  application  of  the  administrator, 
that  William  A.  Jones,  the  surviving  partner  of  deceased,  be  cited  to  render  an  mi 
account,  or  show  cause  on  this  day  why  an  account  of  the  partnership  aflairs 

should  not  be  rendered ;  And  now  on  this day  of  May,  A.  D.  1858,  the 

said  matter  coming  on  to  be  heard,  and  dae  proof  being  made  to  the  satisfac- 
tion of  this  court,  that  said  citation  was  issued,  and,  with  a  certi£ed  copy  of  |98b. 
the  petition  and  order  upon  which  the  same  was  founded,  was  served  personally 
upon  the  said  William  A.  Jones,  and  returned  to  this  court  and  filed  herein  at 
least  five  days  before  the  return  day  thereof,  and  the  said  William  A.  Jones 
failing  to  appear  and  show  cause  why  said  accoant  should  not  be  rendered  and 
filed,  and  it  appearing  by  the  affidavit  of  said  administrator  and  from  the  records 
and  files  of  this  court,  that  no  such  account  has  been  rendered  or  filed ; 

On  motion  of  said  administrator,  it  is  ordered  that  said  William  A.  Jones 

llflS 

show  cause  before  me,  at  the  court  room  of  this  court,  at,  etc.,  on,  etc.,  why  an 
attachment  should  not  issue  against  the  said  William  A.  Jones,  to  compel  him 
to  render  an  account,  to  wit :  the  account  heretofore  ordered  by  this  court 

D.  BixLEB,  County  Judge, 
[Dated,  etc]  and  ex  officio  Probate  Judge. 
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No.  152. 

Order  that  partners  of  deceased  ha^e  possession  of  partner- 
ship effects.    (4198.) 


In  the  Mattbr  or  ths  Estate     )  In  the  Probate  Court 

OF  V       Of  the  Goanty  of  Klamath, 

Adolph  Obonfbir,  Jr.,  Dbcbased.  )  State  of  California. 


Abel  Gay,  the  executor  of  the  hist  will  and  testament  of  Adolph  Gronfeir, 
Jr.,  deceased,  having  on  the  sixteenth  day  of  March,  A.  D.  1857,  filed  a  petition 
praying  that  an  order  of  this  court  may  be  made  anthorizing  him  to  remit  the 
snm  of  $30,000  to  Albert  de  Rnymirol  and  Augnste  de  Nanrais,  the  sarviying 
partners  of  said  deceased,  said  sum  being  a  portion  of  the  partnership  assets  of 
the  firm  of  *"  Gronfeir  &  Co.'' ; 
1298.  And  the  matter  of  said  petition  having  been  thereupon  referred  to  Denis 
^296.  ^7^^  ^7  AD  order  of  this  court  of  that  date,  to  inquire  into  and  report  to  this 
court  whether,  consistently  with  the  affitirs  and  condition  of  the  estate  of  said 
deceased,  said  executor  may  remit  to  the  said  partners,  they  being  now  beyond 
the  jurisdiction  of  this  court,  an  amount  of  money  now  in  his  possession,  a  por- 
tion of  the  assets  of  said  estate,  and  the  joint  property  of  said  partners ;  And 
,  the  said  Denis  Lyons  having  filed  his  report  herein,  from  which  it  appears  that 
the  sum  of  $30,000  cash,  in  said  executor's  hands,  may  be  safely  handed  over 
to  said  partners ;  and  it  being  proved  to  the  satisfaction  of  this  court  that  said 
partnership  was  formed  and  entered  into,  as  alleged  in  said  petition,  and  that 
said  Ruymiroi  and  Naurais,  as  such  copartners,  under  the  provisions  of  the 
articles  of  copartnership,  were  entitled  to  the  liquidation  of  its  affitirs ; 

It  is  therefore  ordered  that  said  executor,  Abel  Guy,  do  hand  over  and  pay 
to  said  Albert  de  Ruymiroi  and  Auguste  de  Naurais,  the  sum  cf  $30,000,  and 
demand  proper  and  usual  vouchers  for  said  payment. 

Edward  P.  Flbtcher, 
County  Judge,  and  ex  officio  Probate  Judge. 
Dated  at  Orleans  Bar,  March  19th,  1857. 
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No.  153. 

Order  appointing  referees  to  examine  partnership  accounts  of 
surviving  partners.    (§§1989  2869  293,  296.) 

Iv  THE  Matter  of  the  Estate  )  In  the  Probate  Court 

OP  V  Of  the  City  and  County  of  San  Francisco, 

William  Jenkins,  Deceased.   )  State  of  California. 

March  Term,  A.  D.  1860. ) 
Monday,  April  2d,  1860.    J 

Present — M.  C.  Blake,  Probate  Judge. 

Greorge  Holland,  the  executor  of  the  last  will  and  testament  of  William  Jra- 
kins,  deceased,  having  heretofore,  to  wit :  on  the  first  day  of  January  last,  pre-  ' 
sented  and  filed  his  petition  praying  fn*  an  order  on  Thomas  Robinson  and  John 
Simpson,  the  surviving  partners  of  the  said  deceased,  to  render  an  account,  etc., 
as  set  forth  in  the  said  petition ;  and  an  order  having  been  thereupon  duly  made 
on  that  day  in  accordance  with  the  prayer  of  said  petition,  requiring  the  said 
Thomas  Robinson  and  John  Simpson,  surviving  partners,  etc.,  to  render  to  the 
said  executor,  on  or  before  the  ninth  day  of  January,  1860,  a  full,  true  and  par- 
ticular statement  and  account  in  writing  of  all  the  affiiirs,  property,  effects  and 
assets  of  the  late  copartnership  of  Jenkins,  Robinson  &  Simpson,  of  which,  at  the 
time  of  his  death.  May  30th,  1858,  the  deceased  was  a  member,  and  of  their 
dealings  with  the  same  since  the  said  time  of  his  death,  showing  the  interest  of 
the  said  deceased  in  the  said  copartnership,  etc,  and  the  amount  of  moneys,  if 
any,  due  and  payable  to  the  said  executor,  together  with  all  other  matters  and 
things  proper  and  necessary  to  be  fully  stated  and  set  forth  in  the  premises ; 

And  the  said  Thomas  Robinson  and  John  Simpson,  surviving  partners,  etc., 
having  filed  in  this  court  divers  accounts  and  statements  in  the  premises,  which 
accounts  and  statements  are  objected  to  by  the  said  executor  as  not  being  in 
compliance  with  the  said  order,  and  as.  being  otherwise  insufiScient,  now  at  this 
day,  on  motion  of  George  Holland  in  person,  Charles  Ward,  counsel  for  said 
/surviving  partners,  being  present  and  consenting  thereto,  ' 

It  is  ordered,  that  it  be  referred  to  Jas.  A.  Whitman  and  Chas.  T.  Duncklee,  '^^' 
Esqs.,  as  referees,  to  take  an  account  of  all  the  afiairs,  property,  efiects  and  assets  ^^^ 
of  the  late  copartnership  of  Jenkins,  Robinson  &  Simpson,  of  which,  at  the  {386. 
said  time  of  his  death  the  said  testator  was  a  member,  and  of  their  dealings 
with  the  same  since  the  said  time  of  his  death,  showing  the  interest  of  the  said 
deceased  in  the  said  copartnership,  etc.,  and  the  amount  of  moneys,  if  any,  due 
and  payable  to  the  said  executor,  etc.,  together  with  all  other  matters  and  things 
proper  and  necessary  to  be  fully  stated  and  set  forth  in  the  premises,  and  to  take 
such  testimony  relating  thereto  as  shall  be  produced  by  either  party,  for  the 
better  taking  of  which  account  the  parties  are  to  produce  before  the  said  referees, 
upon  oath,  all  the  books,  papers  and  writings  in  their  or  either  of  their  custody 
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^^'  or  power  relating  thereto,  and  may  be  exanuned  aa  said  referees  shall  direct; 
and  the  said  accoants  and  statements  already  filed  by  the  said  sarviving  partoers 
are  also  referred  to  the  said  referees,  without  prejudice  to  the  right  of  said  execu- 
tor to  object  thereto,  and  require  other  and  further  aocounts  and  statements 
proper  and  necessary  in  the  premises ; 
And  that  the  said  referees  do  report  to  this  Court  with  all  convenient  speed. 

M.  C.  Bla&s, 
County  Judge,  and  ex  officio  Probate  Judge. 

Dated  San  Francisco,  April  2d,  1860. 


No.  154. 

Report  of  referees  appointed  to  examine  account  rendered  by 
Burriying  partner.    (H198, 236, 293,  295.) 

Ik  thk  Matter  of  the  Estate  1  In  the  Probate  Court 

OF  >  Of  the  City  and  County  of  San  Frandsoo, 

William  Jenkins,  Deceased.   )  State  of  California. 

The  undersigned,  referees  appointed  by  an  order  of  this  court,  bearing  date 
April  22d,  1860,  (a  copy  of  which  is  hereto  annexed,  form  No.  153)  to  take  an 
|S86.  account  of  all  the  afiairs,  property,  effects  and  assets  of  the  late  copartnership 
4298,  ^^  Jenkins,  Robinson  &  Simpson,  of  which,  at  the  time  of  his  death,  WiDiam 
Jenkins,  deceased,  wos  a  member,  and  of  their  dealings  with  the  same  since  the 
'  time  of  his  death,  showing  the  interest  of  said  deceased  in  the  said  copartner- 
ship,  and  the  amount  of  money,  if  any,  due  and  payable  to  George  Holland,  the 
executor  of  the  last  will  and  testament  of  said  deceased,  do  respectfully  report : 
That  they  were  attended  during  said  reference  by  Franklin  Paige,  Esq.,  coun- 
sel for  said  executor,  and  Charles  Ward,  Esq.,  counsel  for  Thomas  Robinson  and 
John  Simpson,  the  surviving  partners  of  the  said  deceased ; 

That  from  the  testimony  of  the  witnesses  produced  by  the  said  parties,  (which 
is  hereto  annexed)  before  us,  we  find  the  facts  to  be,  that  at  the  time  of  the 
death  of  said  Wiilliam  Jenkins,  to  wit :  May  30th,  1S58,  the  firm  of  Jenkins, 
Robinson  &  Simpson  was  composed  of  William  Jenkins,  the  said  deceased, 
Thomas  Robinson  and  John  Simpson ;  that  said  Simpson  was  interested  in  the 
said  copartnership  to  the  extent  of  three  twenty-fourths,  and  the  other  partnera 
were  respectively  interested  in  or  owners  of  seven  twenty-fourths  of  the  said 
copartnership ; 

That  the  place  of  business  of  said  copartnership  was  in  the  city  of  San 
Francisco; 
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That  OQ  the  thirtieth  of  May,  A.  D.  1858,  immediately  after  the  death  of 
said  Jenkins,  an  inventory  of  the  assets  of  the  firm  was  made,  and  that  said 
assets  consisted  of  the  following,  to  wit : 

First  Goods,  wares' and  merchandise  in  the  store  in  the  said  city,  particularly 
specified  in  the  book  filed  herewith,  marked  "  Exhibit  No.  1,"  and  amounting 
to  the  sam  of  $91,636  82. 

Secondly.  Cash  on  hand,  the  snm  of  $10,147  74. 

Thirdly.  Bills  receivable,  particalai*ly  specified  in  ''  Exhibit  No.  2,"  hereto 
annexed,  and  amounting  to  the  sum  of  $8,803  88. 

Fourthly.  Merchandise  m  transitu  from  New  York  to  San  Francisco  at  the 
time  of  said  testator's  death,  and  such  merchandise  as  had  been  purchased  at 
the  East  on  account  of  the  house  until  the  intelligence  of  his  death  was  received 
there,  particularly  specified  in  "  Exhibit  No.  3,"  hereto  annexed,  and  amount- 
ing to  the  sum  of  $262,351  88,  [etc^  state  particulars]  making  the  gross  amount 
of  assets  at  that  time  the  snm  of  $662,910  75. 

That  the  liabilities  of  the  said  firm  at  the  date  last  referred  to  amounted  to 
the  sum  of  $548,174  82,  and  were  composed  as  follows  : 

First.  Promissory  notes  and  bills  payable  in  the  Eastern  States,  amounting 
to  the  sum  of  $382,407  45,  and  particularly  specified  in  "  Exhibit  No.  5," 
hereto  annexed ; 

Secondly.  Promissory  notes  and  bills  payable  in  the  city  of  San  Francisco, 
amounting  to  the  sum  of  $27,075  40,  and  particularly  specified  in  '*  Exhibit 
No.  6,'*  hereto  annexed,  [etc.,  state  particutars]. 

That  from  May  30th  to  November  15th,  1858,  the  business  of  the  firm  was 
carried  on  as  usual,  the  said  estate  being  treated  as  a  partner  therein ; 

That  on  November  15th,  1858,  another  appraisement  of  the  stock  of  the 
said  firm  was  commenced  by  two  experienced  dealers  in  the  same  line  of  busi- 
ness, which  was  completed  in  December,  1858  ; 

That  the  result  of  this  appraisement  showed  the  value  of  the  stock  in  the 
store  to  be  the  sum  of  $182,050  84  ; 

That  this  valuation  was  arrived  at  by  taking  the  goods  in  the  store  at  the 
eastern  cost  and  charges,  and  deducting  therefrom  a  certain  per  centage  amount- 
ing on  the  entire  stock  to  the  sum  of  $19,255  15 ; 

That  in  addition  to  the  goods  in  the  store,  there  were  goods  on  the  way, 
amounting  to  $10,313  15  at  New  York  cost ; 

That  at  the  close  of  this  appraisement  a  balance  was  struck  as  of  November 
15th,  1858,  and  a  new  firm  of  Jenkins,  Robinson  &  Simpson  purchased  at  pri- 
vate sale  the  interest  of  said  estate  in  the  stock,  and  took  the  goods  in  the  store 
at  the  appraised  value  of  November  15th,  1858,  and  the  goods  on  the  way  at 
the  invoice  cost ; 

That  on  November  15th,  1858,  in  addition  to  the  goods  in  store  and  tn 
transitu  last  referred  to,  the  assets  of  the  old  firm  of  Jenkins,  Robinson  &  Simp- 
son consisted  of— First  Cash  on  hand,  etc.,  [state  particulars]  making  the  gross 
amount  of  assets  on  November  15th,  1858,  the  sum  of  $490,413  63 ; 
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ferred to.     ^^^  ^^  ^^^  j^^  ^^^  liabilities  of  the  firm  amouoted  to  the  sum  of  $389.- 

207  88,  and  were  composed  as  follows  : 

First.  Bills  payable  in  the  city  of  New  York,  particularly  set  forth  in 
"  Exhibit  No.  10,''  hereto  annexed,  amoanting  to  thesom  of  $115,391  91,  [dc, 
state  particulars]  ; 

From  the  above  balance,  we,  the  sud  referees,  have  rejected  the  sum  of 
$1,279  25,  charged  therein  as  paid  to  Parrott  &  Co.,  no  explanation  of  the 
same  having  been  given  by  the  surviving  partners.  We  have  also  rejected  the 
sum  of  one  hundred  and  fifty  dollars,  charged  as  having  been  paid  to  Joaepk 
Jenkins,  the  l^^tee  of  said  testator,  which  we  think  should  have  been  pud  to 
the  execitftor,  and  by  hira  distributed  with  the  other  funds  of  the  estate ; 

In  the  last  mentioned  balance  there  are  several  items  which  were  not  paid  in 
strict  compliance  with  the  law,  and  are  shown  in  red  lines  in  the  testimony 
hereto  annexed,  but  which  have  been  paid  by  the  surviving  partners  on  behalf 
of  the  estate  of  the  said  deceased,  and  should,  in  our  opinion,  be  allowed  to 
them ; 

Between  November  15th,  1858,  and  January  1st,  1860,  one-half  the  rent 
received  from  the  store  on  the  corner  of  Market  and  Sansome  streets,  (belong- 
ing to  Robinson  and  the  estate  of  Jenkins)  amounted  to  the  sum  of  $3,375, 
(the  full  rent  being  five  hundred  dollars  per  month] ; 

Between  January  1st,  1860,  and  December  1st,  1860,  we  find  that  a  fiiir  and 
reasonable  rent  for  the  same  premises  would  be  three  hundred  dollars  per  month, 
and  the  amount  thereof  due  to  the  estate  of  Jenkins  amounts  to  the  sum  of 
$1,650 ; 

That  the  surviving  partners  of  said  deceased  are  therefore  entitled  to  a  credit 
of  six  hundred  dollars  on  the  sum  of  $2,250  charged  to  them  in  above  balance, 
for  the  rent  of  the  last  mentioned  period  ; 

That  since  the  balance  of  November  15th,  1858,  the  surviving  partners 
received  the  sum  of  one  hundred  dollars  from  the  sale  of  a  horae  and  harness 
belonging  to  said  estate  ; 

That  since  November  15th,  1858,  the  surviving  partners  paid  George  L. 
Sampson  the  sum  of  $1,781  25,  being  the  deceased's  proportion  of  interest  due 
on  the  joint  note  and  mortgage  of  deceased  and  Thomas  Robinson  ; 

That  they  have  paid  the  executor  the  sum  of  $1,156  25  ; 

That  they  have  paid  for  one-half  the  taxes  and  street  repairs  on  the  store  on 
comer  of  Market  and  Sansome  streets,  the  sum  of  $1,043  05 ; 

That  they  have  paid  for  expenses  of  appraisement  the  sum  of  thirty  dollars  ; 

That  they  have  paid  doctors'  bills  and  for  medicines  the  sum  of  five  hundred 
and  four  dollars ; 

That  of  the  book  debts,  bills  receivable,  interest  in  the  house  of  Palmer  Bros., 
and  real  estate  in  Marysville,  (included  in  assets  November  15th,  1858)  there  is 
outstanding  uncollected  the  sum  of  $41,563.64,  which  are  particularly  set  forth 
in  "Exhibit  No.  12,"  hereto  annexed,  and  of  which  the  sum  of  $12,122.73  is 
the  proportion  chargeable  to  said  deceased's  interest  therein,  which  should  be 
paid  to  bis  representatives  when  collected,  or  such  proportion  thereof  as  shall  be 
realized; 
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This  leaves  a  cash  balance  dae  the  said  estate  and  payable  to  his  executor  of 
$38,988.99,  together  with  legal  interest  thereon  since  May  1st,  1859,  to  Decem- 
ber Ist,  1860,  and  amounts  to  $6,300,  making  the  gross  amoont  payable  to  said 
executor  on  December  1st,  1860,  $45,162.25,  shown  as  follows: 

[State  particulars,] 

We  find  further,  that  the  sale  made,  which  sale  was  made,  however,  without 
the  knowledge  or  consent  of  the  executor,  to  the  new  firm  of  Jenkins,  Robinson 
k  Simpson  on  the  basis  of  the  appraisement  of  November  15th,  1858,  was  furly 
made  and  the  full  value  allowed  for  the  goods ;  that  the  sale  at  the  time  and  for 
the  amounts  specified  was  highly  beneficial  to  the  estate  of  the  deceased,  and 
should,  in  our  opinion,  be  confirmed  and  approved. 

We  further  find  that  the  surviving  partners  should  pay  legal  interest  on  the 
balance  in  their  hands  since  May  Ist,  1859,  that  being  nearly  one  year  after  the 
death  of  said  deceased,  and  which,  in  the  opinion  of  the  referees,  allowed  the 
surviving  partners  a  reasonable  and  sufficient  time  to  settle  the  a£^rs  of  the  late 
copartnership. 

All  of  which  is  respectfully  submitted. 

James  A.  Whitman, 
Charles  T.  Dunckler, 

Dated,  San  Frandsco,  December  1st,  1860.  Referees. 


No.  155. 

ObjectLonB  to  foregoing  report. 

In  the  Matter  op  the  Estate  }  In  the  Probate  Court 

OP  >•  Of  the  City  and  County  of  San  Francisco, 

William  Jenkins,  Deceased.   )  State  of  California. 

George  Holland,  the  executor  of  the  last  will  and  testament  of  William  Jen- 
kins, deceased,  begs  leave  to  object  to  the  report  of  James  A.  Whitman  and 
Charles  T.  Duncklee,  referees,  appointed  by  the  order  of  this  court  to  examine 
and  report  upon  the  accounts  of  the  estate  of  said  deceased  with  Thomas  Rob- 
inson and  John  Simpson,  his  surviving  partners  in  the  firm  of  Jenkins,  Robin- 
son &  Simpson,  (which  report  was  filed  in  this  court  on  the  nineteenth  day  of 
December,  1860)  and  to  file  with  this  court  the  following  exceptions  thereto, 
viz: 

1st  That  interest  should  have  been  allowed  by  said  referees  upon  the  amount 
allowed  and  credited  by  said  surviving  partners  on  the  fifteenth  day  of  Novem- 
ber, A.  D.  1858,  to  the  said  estate  for  its  share  or  portion  of  the  merchandise 
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'  and  assets  of  siud  firm  of  Jenkens,  Robinson  A  Simpson,  assamed  to  be  par- 
phased  by  said  sarviving  partocrs  on  that  day ;  that  such  interest  should  have 
been  allowed  from  the  said  fifteenth  day  of  Noyember,  1858,  whereas  said 
referees  have  only  allowed  interest  from  the  first  day  of  May,  1859,  five  and  one- 
half  months  after  said  alleged  purchase ; 

2d.  That  the  said  referees  have  allowed  various  payments  of  interest  opon  a 
mortgage  held  by  Ooorge  L.  Sampson,  upon  certain  real  estate  owned  by  the 
said  estate  in  common  with  sud  Thomas  Robinson,  which  payments  were  unaiir 
thorized  by  the  executor,  and  are  not  properly  allowed  by  said  referees. 

The  said  payments  of  interest  amount  to  seventeen  hundred  and 
dollars  and  twenty-five  cents. 

3d.  That  the  said  referees  have  allowed  various  payments  for  taxes  and 
mentB  upon  said  real  estate  last  above  referred  to,  which  payments  were  unaur 
thorized  by  the  executor,  and  are  not  properly  allowed  by  said  referees. 

The  said  payments  for  taxes  and  assessments  amount  to  ten  hundred  and 
forty-three  dollars  and  five  cents. 

4th.  That  the  said  referees  have  allowed  various  payments  for  doctors'  bilk  and 
other  purposes,  which  payments  were  unauthorized  by  the  executor,  and  are  not 
properly  allowed  by  said  referees. 

The  said  payments  amount  to  seven  hundred  and  thirty-five  dollars,  and  a  list 
or  statement  is  hereunto  annexed,  marked  *'  Schedule  A." 

Wherefore,  the  said  executor  begs  of  this  Hon.  Court  that  the  said  report 
may  be  reformed  in  the  various  matters  referred  to  in  these  exceptions,  and  that 
the  amount  of  interest  disallowed,  as  stated  in  the  first  exception,  and  the 
amounts  improperly  allowed,  as  stated  in  the  other  exceptions,  may  be  added  to 
the  balance  found  due  from  said  surviving  partners,  as  aforesaid,  and  that  th^ 
may  be  ordered  to  pay  the  amount  so  found  due  to  the  said  executor,  with  inter- 
est on  the  same  from  December  1st,  1860. 

Wilson  k  Htdb, 

Attorneys  for  Executor. 

Dated,  San  Francisco,  January  14th,  1861. 

ScHSDULB  A. 

Oosts  of  appraisement, $  35  00 

Doctors'  bills,  medicines,  etc., 700  00 

Total, »735  00 
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No.  156. 

Petition  to  oompromise  a  debt.    (^201.) 

Ik  ths  Matter  of  the  Estate  )  In  the  Probate  Coart 

OF  y  Of  the  Coanty  of  Los  Angeles, 

C.  D.,  Deceased.  )  State  of  California. 

To  the  Hon.  the  Probate  Court  [or  the  Hon.  W.  G.  Dryden,  Probate  Judge, 
{201]  of  the  Coanty  of  Loe  Angeles,  in  the  State  of  California : 

The  petition  of  A.  B.»  executor  of  the  last  will  and  testament  of  C.  D.,  *^^' 
deceased,  respectfally  shows : 

That  among  the  property  of  the  estate  of  said  deceased,  which  came  to  the 
knowledge  and  possession  of  yonr  petitioner  as  sach  execntor,  was  a  note  against 
E.  F.,  dated,  etc.,  for  the  sam  of  nine  hundred  dollars,  with  interest  at  the  rate 
of  two  per  centum  per  month  ;  that  to  secure  the  payment  of  said  note  and 
interest,  the  said  E.  F.  executed  to  said  C.  D.  a  mortgage  bearing  even  date 
with  said  note  on  the  following  described  lot  of  land,  yiz  : 

[Description  of  property,] 

That  the  whole  amount  now  due  on  said  note  so  secured,  or  pretended  to  be 
secured,  is,  principal  and  interest,  the  sum  of  one  thousand  one  hundred  and 
seventy-  dollars ; 

That  the  said  E.  F.  alleges  that  he  is  wholly  unable  to  pay  said  amount,  but 
is  willing  to  convey  the  lot  of  land  so  mortgaged  to  petitioner,  for  the  benefit  of 
the  estate  of  said  testator  ;  that  said  lot  is  of  but  little  value,  and  that  were 
proceedings  instituted  in  a  court  of  law  to  foreclose  said  mortgage,  scarcely 
anything  would  be  left  after  paying  expenses  of  foreclosure,  sale,  etc. 

Wherefore,  your  petitioner  prays  that  he  may  be  authorized  to  compromise 
said  note,  by  taking  a  conveyance  of  the  land  mortgaged  to  secure  the  payment 
of  the  same,  he  being  informed  that  no  judgments  exist  against  said  E.  F.,  or 
other  incumbrances  (except  said  mortgage)  which  would  afiect  the  title  pro- 
posed to  be  given,  and  that  thereby  the  most  could  be  realized  for  said  estate. 

And  your  petitioner  will  ever  pray,  etc. 

Los  Angeles,  February  26th,  1858.  A.  B.,  Executor,  etc. 


No.  157. 

Order  anthoriaing  ezeoutor  to  oompromise  olaim.    (4201.) 


In  the  Matter  of  the  Estate  )  In  the  Probate  Court 

OF  >•  Of  the  Coun^  of  Los  Angeles, 

C.  D.,  Deceased.  )  State  of  California. 


On  hearing  the  petition  of  A.  B.,  executor  of  the  last  will  and  testament  of  ^^^' 
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'  C.  D.,  deceased,  praying  for  an  order  of  this  court  aathoriziDg  him  to  compro- 
mise a  certain  note  dae  the  estate  of  said  deceased,  made  by  E.  F.  for  the  sum 
of  nine  hundred  dollars,  with  interest  thereon  due,  after  a  fall  examination  of 
the  petition  and  the  lacts  and  circamstanoes  connected  therewith  ;  the  compro- 
mise proposed  appearing  to  this  court  [or  the  judge  of  this  court,  j^Ol]  to  be 
just,  and  for  the  best  interests  of  said  estate ; 

It  is  ordered  that  the  said  petitioner,  executor  as  aforesaid,  be  and  he  is  here- 
by authorized  to  take  from  the  said  E.  F.  in  full  discharge  of  said  note  of  nine 
hundred  dollars  and  the  interest  due  thereon,  a  conveyance  of  the  lot  of  land 
described  in  his  petition  by  said  E.  F.,  mortgaged  to  secure  the  payment  of  said 
note  and  interest,  and  release  and  discharge  said  mortgage. 

W.  G.  Drtdex, 
CkMmty  Judge  and  ex  officio  Probate  Judge. 
Los  Angeles,  March  1st,  1858. 


«201. 


No.  158. 

Petition  to  compromise  debt.    (i201.) 

[TiTLB  OF  Court  and  Estate.] 

To  the  Hon.  the  Probate  Court  [or  the  Hon.  T.  W.  Fredon,  Probate  Judge] 
of  the  City  and  County  of  San  Francisco,  in  the  State  of  California: 

The  petition  of  H.  W.  Halleck  and  P.  Warren  Van  Winkle,  executors  of 
the  last  will  and  testament  of  Joseph  L.  Folsom,  deceased,  by  their  attorney, 
Frederick  Billings,  Esq.,  respectfully  represents  that  at  a  sale  made  by  your 
petitioners  of  a  part  of  the  r^  estate  of  said  estate,  on  the  eleventh  of  January, 
1856,  under  the  order  of  this  court,  dated  December  17th,  1855,  A.  B.  became 
the  purchaser  of  a  lot,  described  as  follows,  to  wit :  [description]  for  the  sum 
of  $7,850,  upon  which  sum  he  has  paid  five  hundred  dollars  only.  That  said 
sale  was  reported  to  this  courts  on  the  twenty-first  of  January,  1856,  and  con* 
firmed  by  order  of  this  court  on  the  fifth  of  February,  1856  ; 

That  the  said  A.  B.  is  insolvent,  and  unable  to  pay  any  more  of  said  sum  ; 
that  he  is  willing  to  restore  the  said  lot  to  the  petitioners  and  lose  the  payment 
made,  and  the  petitioners  are  willing  to  accept  the  property  and  said  sum,  and 
release  him  from  all  responsibility  for  the  balance  ; 

That  no  deed  has  been  made  to  him  for  said  lot,  and  the  title  is  still  in  your 
petitioners  as  executors ; 

Your  petitioners  therefore  pray,  that  the  order  of  confirmation  as  respects 

the  said  A.  B.  be  set  aside,  and  the  executors  be  at  liberty  to  sell  the  said  lot 

again  at  public  sale,  to  the  highest  bidder,  on  such  terms  as  they  may  deem 

most  beneficial  to  the  estate. 

Fred.  Billings,  Attorney  for  Executors. 

San  Francisco,  June  15th,  1857. 
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No.  159, 

Order  for  same.   (§201.) 

[TnUB  OP  GOUBT  AND  EsTATE.] 

Upon  reading  and  filing  the  petition  of  H.  W.  Halleck,  A.  0.  Peachy  and 
P.  Wan^en  Van  Winkle,  executors  of  the  last  will  and  testament  of  Joseph  L. 
Folsoni,  deceased,  it  appearing  that  A.  B.  is  insolvent  and  unable  to  pay  the 
balance  of  the  sum  bid  by  him  for  the  lot  sold  by  said  executors  on  the  eleventh 
day  of  January,  1856 ;  that  the  facts  arc  as  set  forth  in  said  petition  ;  and  the 
compromise  mentioned  therein  appearing  to  be  just  and  for  the  best  interests  of 
the  estate  of  said  deceased,  and  upon  the  appearance  of  D.  0.  Shattuck,  Esq., 
counsel  for  said  A.  B.,  admitting  said  facts  and  assenting  to  the  prayer  of  said 
petition,  on  motion  of  Frederick  Billings,  Esq.,  counsel  for  said  executors ; 

It  is  hereby  ordered,  adjudged  and  decreed,  that  the  sale  of  the  lot  of  land, 
made  by  said  executors  to  the  said  A.  B.,  on  the  eleventh  of  January,  1856,  and  §201. 
the  confirmation  of  said  sale  by  order  of  this  court,  on  the  fifth  day  of  Febru- 
ary, 1856,  be  and  the  same  are  hereby  set  aside  and  annulled,  no  conveyance  of 
said  lot  having  been  made  to  him  by  said  executors ;  and  it  is  further  ordered, 
that  the  said  five  hundred  dollars  received  by  the  said  executors  as  part  payment 
on  said  sum,  and  the  said  lot  be  accepted  by  the  said  executors  as  a  compromise 
for  any  balance  due  on  said  sale  from  him,  and  that  the  said  executors  be  author- 
ized, and  they  are  hereby  authorized  to  sell  said  lot  at  public  sale  to  the  highest 
bidder  on  such  terms  as  they  may  deem  most  beneficial  to  the  interests  of  the 
estate. 

T.  W,  Freelon, 
County  Judge  and  ex  officio  Probate  Judge.     ' 

San  Francisco,  June  15th,  1857. 


No.  160. 

Application  of  creditors  for  executor  to  bring  action  to 
recover  property  fraudulently  converted  by  deceasd. 

(H202,  203.) 

[TiTi£  OF  Estate  akd  Goubt.] 

To  the  Hon.  Probate  Judge,  etc. : 

The  application  of  A.  B.,  C.  D.,  E.  F.  and  G.  H.,  respectfully  shows :  that 
they  are  creditors  of  said  deceased  to  the  aggregate  amount  of  $8,000,  and  their 

10 
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*  several  claims  are  od  file,  daly  allowed  and  approved ;  that  aa  appean  by  the 
inventory  on  file  herein,  and  the  showing  made  by  the  ezecotor  of  the  last  will 
and  testament  of  said  deceased  by  his  account  rendered  to  this  oonrt  on  {date), 
there  is  a  deficiency  of  assets  in  the  bands  of  said  executor  sofficient  to  pay  the 
claims  of  yoar  petitioners ;  that  said  deceased,  in  his  life-time,  was  possessed  of 
certain  real  estate,  described  as  follows :  {de9cHpium)  and  also  eertaio  goods. 
chattels,  rights  and  credits,  a  schedule  of  which  is  hereto  annexed,  which  be 
conveyed  to  one  M.  N.,  on  {date),  and  which  conveyance  these  petitioners  are 
informed  and  believe,  and  therefore  they  so  allege  and  charge,  was  made  fraudu- 
lently and  with  intent  to  defraud  his  creditors,  and  which  said  estate  and  prop- 
erty, if  now  in  the  possession  of  said  executor,  as  assets  of  this  estate,  would  be 
more  than  snflBcient  to  pay  the  said  claims  of  your  petitioners ; 

That  your  petitioners  have  made  application  to  said  executor,  to  commence 
and  prosecute  to  final  judgment  an  action  for  the  recovery  of  said  property  on 
behalf  of  said  estate,  which  he  has  wholly  neglected  and  refused  to  do ; 
iSBS.  Wherefore,  your  petitioners  pray  that  a  citation  may  be  issued,  requiring  said 
executor  to  show  cause  why  he  should  not  proceed  to  recover  said  property  by 
suit  at  law  or  in  equity,  on  payment  of  such  part  of  the  costs  and  expenses  of 
such  proceeding,  or  upon  giving  such  security  therefor  to  the  said  executor,  as 
your  Honor  may  direct. 

[signed  bt  ths  pBnriomBS.] 

[Veriflcation  substantially  as  id  fonn  No.  119.] 


No.  16L 

Order  for  same.   (4^202, 208.) 

(TrrLS  OF  Estate  and  Coubt.] 

A.  B.,  C.  D.,  E.  F.  and  G.  H.,  having  made  due  application  to  this  court  by 
their  petition  filed  therein  on  {date),  and  the  executor  of  this  estate  having  been 
*  duly  cited  to  show  cause,  and  the  matter  now  c(«iiiig  on  to  be  heard»  the  aud 
t2BP.  petitioners  appearing  by  Mr.  BownuuH  their  counsel,  ead  said  executor  in  per- 
son, and  a  full  showing  having  been  made,  and  it  appearing  to  this  court  that 
there  is  sufficient  ground  of  fraud  in  the  said  conveyance  of  said  property  to 
justify  the  institution  of  an  action  for  the  recovery  of  the  same  :  It  is  hereby 
ordered  that  said  executor  proceed  forthwith,  and  without  unnecessary  delay,  to 
commence,  and  that  he  prosecute  to  final  judgment  a  proper  action  for  the 
recovery  of  said  property,  upon  the  payment  by  said  petitioners  to  bim  of  the 
sam  of  five  hundred  dollars,  as  a  deposit  for  the  costs  and  expenses  of  such  pro- 
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ceeding,  and  a  sufficient  bond  of  indemnitj  to  be  approved  bj  the  jadge  of  this 

court  in  the  sam  of  9i|000,  as  security  for  any  farther  costs  and  expenses  which 

may  therein  and  thereby  be  incurred  by  said  executor. 

R.  BiomtvBOfff 

Ooufity  Judge,  and  ect  officio  Probate  Judge. 
Dated,  eta 


No.  162. 

Petition  for  oonveyanoe  of  real  estate.    (§i206»  206.) 
[TiTLs  or  Estate  and  Coubt.] 

To  the  Hon.  the  Probate  Judge,  etc. : 

The  petition  of,  etc.,  shows  :  that  on  the day  of ,  185C,  a  cott* 

tract  in  writing  was  made  and  entered  into  between  A.  B.,  then  resident  of  the  ^^^ 
dty  of  Sacramento,  and  your  petitioner,  wherein  and  whereby  it  was  agreed 
that  whereat  said  A.  B.  was  the  owner  of  a  certain  lot  of  land  lying  and  being 
in  said  city  of  Sacramento,  to  wit :  [Description]  ;  your  petitioner  should  erects 
or  cause  to  be  erected,  upon  said  lot  certain  brick  buildings,  and  that  in  con- 
fiideratbn  thereof,  after  the  construction  and  full  completion  of  said  buildings, 
ttdd  A.  B.  ^ould  conyey  to  your  petitioner  the  eastern  half  of  said  lot,  all  of 
which  appears  more  fully  by  reference  to  said  contract,  which  is  annexed  hereto 
and  made  part  of  this  petition  ; 

That  thereupon  your  petitioner  proceeded  to  erect  and  construct  said  build- 
ings upon  said  lot,  and  performed  his  part  of  said  contract  within  the  time  and 
according  to  the  terms  therein  set  forth ; 

That  shortly  after  said  buildings  were  completed)  said  A.  B.  died,  without 
making  any  such  conveyance  to  your  petitioner  as  required  by  said  contract, 
and  that  letters  of  administration  upon  his  estate  were  issued  by  the  probate 
court  of  the  city  and  county  of  Sacramento,  to  M.  N.,  who  is  now  the  admin- 
istrator of  the  estate  of  said  A.  B.  deceased ; 

Wherefore,  your  petitioner  prays  that  said  court  make  a  decree  authorizing  ^jq^. 
and  directing  the  said  administrator  to  execute  a  conveyance  of  said  eastern 
half  of  said  lot,  after  a  full  hearing  upon  this  petition  and  examination  of  the  $907. 
facts  and  circumstances  of  the  said  claim,  had  before  said  court,  at  a  time  and 
plaoe  sppomted  by  year  Honor  for  hearing  this  petition,  upon  proof  by  affldar  ^^^ 
vit  or  otherwise  [{207]  of  the  due  publioation,  according  to  law,  of  notice  of 
the  pendency  thereof,  and  of  the  said  time  and  place  of  hearing. 

0.  D.,  Petitioner. 

Dated  at  Sacramento,  May  17th,  A.  D.  1857. 

[yerified  89  in  form  No.  119.] 
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No.  163. 

Order  appointing  time  and  place  for  hearing  foregoing  petition 
and  directing  publication  of  notice.    (i206.) 

[TniiB  or  EsTATB  and  Goubt.] 

1908.  On  the  preflentation  of  the  petition  of  0.  D.,  claiming  to  be  entitled  by  Tirtos 
of  a  certain  contract  in  writingi  made  by  said  A.  B.  in  his  life-time,  to  a  con- 
veyance of  certain  real  estate  particularly  described  in  said  petition,  setting 
forth  the  facts  upon  which  said  daim  is  predicated,  and  praying  for  a  decree 
authorizing  and  directing  the  administrator  of  the  estate  of  said  A.  B.,  deceased, 
to  execute  a  conveyance  of  said  real  estate, 

It  is  ordered  by  the  Probate  Judge,  that  Monday,  the  seventeenth  day  of  June, 
A.  D.  1857,  at  eleven  o'clock  in  the  forenoon  of  said  day,  being  at  a  r^^ar  term, 
to  wit :  at  the  May  term,  A.  D.  1857,  of  the  Probate  Court  of  the  city  and 
ooanty  of  Sacramento,  in  the  State  of  Calfomia,  and  the  court  room  of  said 
court  at  the  court  house  in  said  city  and  county,  be,  and  the  same  are  hereby 

t907.  appointed  as  a  time  and  place  for  hearing  said  petition,  when  and  where  all 
persons  interested  in  the  estate  of  said  deceased  may  appear  and  contest  sud 
petition  by  filing  their  objections  in  writing ; 
And  it  is  further  ordered,  that  notice  of  the  pendency  of  said  petition,  and  of 

I9D8.  the  said  time  and  place  of  hearing  be  published  at  least  four  successive  weeks 

before  such  hearing  in  the  '*  Sacramento  Daily  Union,"  a  newspaper  published 

ID  said  city  and  county. 

R  Robinson, 

County  Judge,  and  ex  officio  Probate  Judge. 

Sacramento,  May  17th,  1857. 


KoTi.->A  certified  copy  of  tbe  tbore  order  la  lUKireeted  as  the  best  form  of  notloe,  bat  see  ten 
Ho.  US.   For  sn  affidAvlt  of  pnUlcatlOD,  see  torm  No.  IQS. 


No.  164. 

Decree  authorizing  administrator  to  ezeonte  oonyeyanoe. 

(^206,  208.) 

[TxTLK  OP  Estate  and  Court.] 

0.  D.,  a  person  claiming  to  be  entitled  by  Tirtae  of  a  certain  contract  in 
writing  made  by  said  A.  B.  in  his  life-time,  to  a  conveyance  of  certain  real 
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estate  in  said  petition,  and  hereinafter  particularly  described,  having  heretofore, 
to  wit :  on  the  seventeenth  day  of  May,  A.  D.  1861,  presented  a  verified  peti-  *^ 
tion  setting  forth  the  facts  upon  which  said  claim  is  predicated,  and  praying  that 
this  court  make  a  decree  authorizing  and  directing  the  administrator  of  the  fSOft. 
estate  of  said  A.  B.,  deceased,  to  execute  a  conveyance  of  said  real  estate ;  and  (SUs. 
the  Judge  of  this  court  having  thereupon  ordered  that  Monday,  the  seventeenth 
day  of  June,  A.  D.  1857,  at  eleven  o'clock  in  the  forenoon  of  said  day,  being  at 
a  regular  term,  to  wit :  at  the  May  term,  A.  D.  1857,  of  this  court,  and  the  (200. 
court  room  of  this  court,  at  the  court  house,  in  the  city  and  county  of  Sacra- 
mento, in  the  State  of  California,  be  appointed  as  a  time  and  place  for  hearing  ^^' 
said  petition,  when  and  where  all  persons  interested  in  said  estate  might  appear 
and  contest  said  petition  by  filing  their  objections  in  writing ;  and  that  notice 
of  the  pendency  of  said  petition,  and  of  the  said  time  and  place  of  hearing,  be  ' 
published  at  least  four  successive  weeks  before  such  hearing  in  the  "  Sacramento 
Daily  Union,"  a  newspaper  published  in  said  city  and  county ; 

Now  on  this  the  (said)  seventeenth  day  of  June,  A.  D.  1857,  at  said  hour  $907. 
{or  at  such  other  time  as  the  hearing  may  have  been  adjourned  io^  {207)  and  at 
said  court  room,  the  time  and  place  appointed  for  such  hearing,  upon  proof  by 
the  affidavit  {or  otherwise^  |207)  of  James  Anthony  [or  any  person  competent  to 
be  a  witness  {289,  form  No.  109]  of  the  due  publication  of  said  notice  [or  of  a 
certified  copy  of  said  order  appointing  such  time  and  place,  see  note  to  petition) 
in  said  newspaper,  to  wit :  daily,  Sundays  excepted,  from  the  eighteenth  day  of 
May,  A.  D.  1857,  to  and  until  the  said  seventeenth  day  of  June,  A.  D.  1857, 
both  inclusive,  {see  form  No,  109)  said  petitioner  appearing  in  person  and  by 
his  counsel,  J.  W.  Winans,  Esq.,  and  said  administrator  appearing  by  his  coun- 
sel, Samuel  Cross,  Esq.,  this  court  proceeded  to  a  hearing,  no  person  interested 
in  the  said  estate  appearing  and  in  any  manner  contesting  said  petition,  and  this 
court  examined  on  oath  the  said  petitioner,  and  Thomas  W.  Newcomb  who  was 
produced  as  a  witness  for  that  purpose ; 

And  after  a  full  hearing  upon  said  petition  (and  objections,  if  filed)  and  ^'^ 
examination  of  the  facts  and  circumstances  of  the  said  claim,  this  court  being 
satisfied  that  said  contract  is  legal,  equitable  and  just ;  that  the  same  has  been 
fhlly  performed  on  the  part  of  the  said  petitioner ;  and  that  said  petitioner  is 
fully  and  clearly  entitled  to  a  conveyance  of  the  said  real  estate  in  his  said  peti- 
tion and  hereinafter  particularly  described  according  to  the  terms  of  said  con- 
tract ;  on  motion  of  said  counsel  for  said  petitioner, 

It  is  hereby  ordered,  adjudged  and  decreed,  that  said  M.  N.,  administrator  of  ^%^ 
the  estate  of  A.  B.,  deceased,  do  make,  execute  and  deliver  to  said  C.  D.,  peti-  .got 
tioner,  a  conveyance  of  bargain  and  sale  of  said  real  estate,  the  same  being 
described  as  follows,  to  wit : 

[Description  of  the  property. "] 

And  that  thereupon  said  administrator  and  said  petitioner  execute  mutual 
acquittances  and  discharges  of  all  rights,  claims  and  demands  under  and  by  vir-   ^^ 
tae  of  said  contract,  and  that  the  same  be  thereupon  cancelled.    It  is  further  ' 

ordered,  that  the  expenses  of  this  proceeding  be  divided  equally  between  said 
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^'^  ^'  estate  of  A.  B.,  deoeasedi  and  sud  petitioner,  and  tbat  a  certified  copy  of 

decree  be  recorded  with  the  deed  in  the  office  of  the  recorder  of  said  dtj  and 
county  of  Sacramento.  B.  Bobiksoit, 

Gonnty  Judge,  and  ex  officio  Probate  Jodge. 
Dated,  etc. 


No.  165. 

other  form  of  order  appointing  time  and  place  for  hearing 
petition  for  conveyanoe  and  directing  publication 

of  notice.    (4206.) 

In  thb  Mattkb  of  the  Estatb  )  In  the  Probate  Court 

OF  >  Of  the  City  and  County  of  San  Francisco, 

JiuCEs  Caleb  Smith,  Deceased.  )  State  of  California. 

Austin  E.  Smith,  executor  of  the  last  will  and  testament  of  James  Caleb 
9206.  Smith,  deceased,  having  presented  to  the  probate  judge  of  the  city  and  county  of 
San  Francisco,  in  the  State  of  California,  his  petition,  setting  forth  in  substance 
that  a  deed  absolute  was  made  and  executed  by  one  William  McDaniel,  of  ce^ 
tain  real  estate,  described  in  said  petition,  to  the  said  deceased  in  lus  lifetime, 
and  one  Qeo,  T.  Marye,  and  that  the  said  conveyanoe  was  intended  aa  a  mort> 
fSoe.  S"^  ^^^y*  ^°^  praying  that  he,  the  said  executor,  be  allowed  by  this  court 
to  make  reconveyance  of  the  said  property  to  the  said  McDaniel,  upon  the  pay- 
ment to,  and  receipt  by,  the  sud  executor  of  the  amount  due  by  the  said  McDaniel 
to  the  estate  of  said  deceased ; 
9106.  Now,  therefore,  it  is  ordered  tiiat  alt  perMUs  interested  show  caine,  on  Mon- 
day, May  3d,  1858,  at  the  hour  of  eleven  o'clock,  a.  m.,  at  the  court  room  of 
said  court,  in  the  city  of  San  Francisco,  why  the  prayer  of  the  said  petitioner 
should  not  be  granted,  and  why  he  should  not  be  by  order  of  this  court  allowed 
to  make  reconveyance  of  said  property ;  and  that  notice  of  this  order  be  pub- 
lished in  the  "  San  Francisco  Herald,"  a  newspaper  published  in  the  said  cit^ 
and  county,  twice  a  week  for  four  successive  weeks. 

T.  W.  FaiELOif, 
County  Judge,  and  ex  officio  Probate  Judges 
San  Francisco,  March  29th,  1858. 

iroTa.-4M  theraggMtlon  made  In  aaote  sttaelMd  to fimn  Ho.  U,  yifo  tUI,  of  tbe  Appendix. 
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No.  166. 

ITotioa  of  time  and  place  appointed  for  hearing  petition  for 

oonveyanoe.  (^§2069  207.) 


In  thb  Matter  of  thb  Estats  )  Probate  Goart, 

OP  >       City  and  County  of  San  Fr 

J.  Caleb  Smith,  Deceased.     1  State  of  California. 


PORoant  to  an  order  of  the  judge  of  said  court,  made  this  day,  notice  is  .^ 
hereby  giTen,  that  Monday,  the  3d  day  of  May,  A.  D.  1858,  at  eleven  o'clock 
A.  H.,  of  said  day,  at  the  court  room  of  said  court,  at  the  city  hall,  in  the  dty 
and  county  of  San  Francisco,  has  been  appointed  for  hearing  the  petition  of 
Austin  E.  Smith,  executor  of  the  last  will  and  testament  of  said  deceased,  pray- 
ing for  an  order  that  he  make  a  conveyance  of  a  certain  tract  of  land,  lying  and 
being  in  the  county  of  Solano,  State  of  California,  to  William  McDaniel, 
opon  the  payment,  by  said  William  McDaniel,  of  the  amount  of  money  due  by 
him  to  said  estate,  and  which  land  is  claimed  to  be  held  by  said  estate  as  al*^* 
security  for  the  payment  of  said  money :  at  which  time  and  place  all  persons 
interested  therein  may  appear  and  contest  the  same,  by  filing  their  objections  in 
writing. 

WoLUH  DuEB,  Clerk. 

San  Fraodsoo,  March  29th,  1858. 

[For  affidavits  of  publication,  see  forms  Nos.  12, 109.] 


No.  167. 

Deoree  anthorising  executor  to  execute  conveyance. 

(H206,  208.) 

In  tbb  Matter  op  the  Estate  )  In  the  Probate  Court 

OP  >  Of  the  City  and  County  of  San  Francisco, 

J.  Caubb  Smith,  Deceased.     )  State  of  California. 

Whereas,  on  the  twenty-ninth  day  of  March.  A.  D.  1858,  Austin  E.  Smith, 
executor  of  the  last  will  and  testament  of  J.  Caleb  Smith,  deceased,  presented  ^^^ 
to  the  probate  judge  of  this  court  his  petition,  setting  forth,  among  other  things, 
that  one  William  McDaniel  had,  by  his  deed  absolute,  conveyed  and  transferred 
to  the  said  J.  Caleb  Smith,  in  his  life-time,  and  to  one  George  T.  Marye,  certain 
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Sections  re- 
ferred to. 


property,  to  wit :  all  that  oertuo  piece  or  parcel  of  land,  lying  and  being  in  the 
county  of  Solano,  State  of  California,  described  as  follows,  to  wit :  [deserip- 
turn]  ;  that  said  conveyance  was  so  made  as  security  for  certain  moneys  loaned 
and  advanced  by  the  said  J.  Caleb  Smith,  and  George  T.  Marye  to  the  said 
McDaniel ;  and  that  the  said  William  McDaniel  was  ready  to  pay  over  to  him, 
the  said  Austin  £.  Smith,  as  executor  as  aforesiud,  the  amount  of  money  loaned 
to  the  said  William  McDaniel  by  the  said  J.  Caleb  Smith,  upon  the  execution 
of  a  reconveyance  by  the  said  executor,  of  the  said  real  estate ;  and  whereas, 
upon  proof  by  affidavit  [or  otherwise^  {207]  of  the  due  publication  of  the  notice, 
required  by  an  order  of  this  court,  dated  March  29th,  1858,  in  the  *'  San  Fran- 

|207.  dBco  Herald,"  a  newspaper  published  in  the  city  and  county  of  San  Franciaoo, 
of  the  pendency  of  said  petition,  and  of  the  time  and  place  of  hearing,  by  aa 

*^*'  order  of  this  court,  made  and  entered  on  the  third  day  of  May,  A.  D.  1858,  a 

fSQB,  reference  was  made  to  D.  F.  Belknap,  to  inquire  into,  ascertain  and  report  to 
this  court  the  amount  of  money  so  due  the  estate  of  J.  Caleb  Smith,  deceased ; 
and  whereas,  on  the  tenth  day  of  May,  1856,  the  said  Belknap  having  taken  the 
necessary  proofs  of  the  matter  so  referred  to  him,  did  report  to  this  court,  that 
there  is  due  to  the  said  estate  from  the  said  William  McDanid,  the  sum  of  three 
thousand,  seven  hundred  and  twenty-two  dollars  and  filly  cents,  ($3,722  50) 
which  report  is  on  file  in  this  court ;  and  whereas,  on  motion  made  in  open 
court  in  behalf  of  said  executor,  on  the  tenth  day  of  May,  1858,  the  report  of 
said  referee  was  duly  confirmed  ;  and  it  appearing  to  the  court  that  a  recon- 
veyance of  said  property  should  be  made  as  prayed  for  by  said  executor ; 

^^  Now,  therefore,  it  is  by  the*  court  ordered,  adjudged  and  decreed,  that  Austin 
E.  Smith,  as  executor  of  the  last  will  and  testament  of  J.  Caleb  Smith,  deceased, 
by  deed  of  release  and  quit-claim,  duly  executed  and  acknowledged  by  him  as 
such  executor,  reconvey  to  the  said  William  McDaniel,  all  the  right,  title  and 
interest  held  and  enjoyed  by  the  sold  J.  Caleb  Smith  in  his  liie-time  in  and  to  the 
aforesaid  piece  or  parcel  of  land,  upon  the  payment  to  the  said  Austin  K  Smith, 
as  such  executor,  by  the  said  William  McDaniel,  of  the  said  sum  of  three  thou- 
sand, seven  hundred  and  twenty-two  dollars  and  fifty  cents,  with  all  intereat 
accumulating  thereon  from  the  date  of  this  order  at  the  rate  of  two  per  cent 
per  month. 

M.  C.  Blakk, 
County  Judge,  and  ex  officio  Probate  Judge. 
San  Francisco,  May  10th,  1858. 
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Another  form  of  same.    (^205»  208.) 


Statb  of  Calipornta,  ) 

CouKTT  OP  San  Francisco.  ) 


In  Probate  Court. 


In  the  Matter  of  the  Petition  of  the  Board  of  Edncation ' 
of  the  City  and  County  of  San  Francisco  for  a  decree 
authorizing  and  directing  the  Executors  of  the  last  will 
and  testament  of  Joseph  L.  Folsom  deceased,  to  make 
a  conveyance  of  Beal  Estate. 

Whereas,  a  petition  was  duly  presented  to  this  court  on  the  12th  day  of  Octo-  (306. 
ber,  1857|  by  the  Board  of  Edncation  of  the  City  and  County  of  San  Francisco, 
claiming  to  be  entitled  to  a  conveyance  of  certain  real  estate  therein  described, 
from  the  executors  of  the  last  will  and  testannent  of  Joseph  L.  Folsom,  deceased, 
upon  the  facts  set  forth  in  said  petition :  And  whereas,  the  judge  of  this  court 
appointed  the  16th  day  of  November,  1857,  at  the  regular  term  of  the  probate 
court,  held  on  that  day  in  the  probate  court  room  in  said  city  and  county,  as  the 
time  and  place  for  hearing  said  petition,  and  did  order  notice  of  the  pendency 
thereof,  and  of  the  time  and  place  of  hearing,  to  be  published  at  least  four  suc- 
oessive  weeks  before  said  hearing,  in  the  Daily  California  Chronicle,  a  newspaper 
published  in  the  said  city  and  county. 

Now  on  this  16th  day  of  November,  1857,  it  appearing  upon  proof  by  the  f^or. 
aflBdavit  of  H.  F.  W.  Hoffman,  {or  otkei-wisey  {207)  that  dae  publication  of  said 
notice  has  been  made,  and  the  said  executors  appearing  by  their  attorney,  F. 
BiUlngs,  Esq.,  and  admitting  the  facts  set  forth  in  said  petition  by  their  answer 
in  writing  to  said  petition  filed  in  this  court,  the  court  proceeded  to  a  hearing, 
and  after  a  fhll  hearing  upon  such  petition  and  examination  of  the  facts  and 
drcumstanoes  of  the  said  claim,  this  court  being  satisfied  that  the  said  petition-  ^ 
ersure  entitled  to  a  conveyance  of  the  real  estate  described  in  their  petition,  on 
motion  of  F.  P.  Tracy,  attorney  for  said  petitioner ; 

It  is  ordered  and  decreed,  that  said  executors  be,  and  they  are  hereby  author- 
ized and  directed  to  execute  a  conveyance  of  said  real  estate,  being  the  fifty-vara 
lot  numbered  on  the  ofiBcial  map  of  said  city  of  San  Francisco  No.  418,  to  said 
petitioners. 

Let  the  executors  pay  the  expenses  of  this  proceeding,  taxed  at  $29  40. 

T.  W.  Freelon, 
County  Judge  and  ex  officio  Probate  Judge. 

San  Francisco,  November  16th,  1857. 
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No.  169. 

other  form  of  petition  for  a  decree  of  oonyeyanoe*     (^206.) 


In  TBS  Matter  of  thk  Ebtatb  )  In  the  Probate  Court 

OF  V  Of  the  City  and  Coanty  of  San 

Ebimbxr  Kmiqht,  deceased.  )  State  of  California. 


fSM. 


To  the  Honorable  Joim  D.  Oreigh,  Probate  Jvdgfe  of  the  City  and  Cknuty  of 
San  Francisco,  in  the  State  of  California : 

The  petitioner,  Donald  DaTidsoo,  repreeeatB,  that  heretofore,  to  ^t :  on  or 
obont  the  15th  of  Avgust,  1653,  he  entered  into  a  contract  with  Eben.  Knight 
to  {rarchaae  from  the  aaid  Knight  the  one  nodiTided  third  part  of  the  fottowim^ 
dacrifoed  tract  of  hmd,  to  wit : 

[Dmeripiion  of  property.] 
I20ft.  That  on  aaid  day  a  monorandmn  of  said  oontraot  was  made  in  writiBg  end 
(rigned  by  the  petitioner  and  the  nid  Knight>  a  copy  of  whidi  writing,  maziEed 
**  Eshibtt  A,"  18  hereto  aanaed  and  made  part  of  this  petition,  and  the  origieel 
will  be  prodnced  and  shown  to  the  court 
I206.  That  the  andivid^  share  of  Jacob  B.lCayer  referred  to  in  said  writing  was  Ifae 
one  nndivided  third  part  of  the  said  tract  of  land,  whi<^  said  Mayer  had  pn- 
▼ioQfliy  sold  and  conveyed,  or  contracted  to  convey  to  the  said  Knight. 

That  the  petitioner  complied  with  the  said  contract  on  his  part  by  the  pia^ 
ment  to  the  said  Knight  fk  the  snm  of  four  thousand  dollars  in  oadi,  and  by  da- 
limring  to  him  a  promiaeory  note  for  two  thousand  dollars,  according  to  tlie 
conditions  of  said  contract ;  and  the  sud  Knight  complied  with  the  same  apon 
his  part  by  putting  the  petitioner  in  possession  of  the  land  and  other  propeKy 
mentioned  therein.,  but  delayed  executing  any  coayeyanoe  of  the  buid,  intendiqg 
and  promising,  from  tame  to  time,  to  do  so. 

That  the  petitioner  has  ever  since  contin«ed,aiid  now  is,  in  possession  of  said 
land  and  other  property. 

That  the  said  Knight  never  did  execute  nor  deliver  any  conveyance  of  the 
mid  faind  to  the  petitioner  as  he  was  bound,  and  if  livmg  might  be  compeDed 
to  do. 

That  in  the  month  of ,  1853,  the  said  Knight  died  intestate,  and 

letters  of  administration  on  his  estate  have  been  granted  by  your  honorable 
court  to  Carlisle  P.  Patterson,  who  has  dulyjqualified  and  is  now  acting  as  ad- 
ministrator. 
flOS.  Wherefore  the  petitioner  prays  that  the  said  administrator  be  cited  to  appear 
and  answer  this  petition ;  that  after  due  notice  given  according  to  law,  a  decree 
may  be  made  authorizing  and  directing  the  said  administrator  to  execute  and 
deliver  to  the  petitipner  a  good  and  sufficient  conveyance  of  the  said  undivided 
third  part  of  the  said  described  tract  of  hind,  and  that  the  costs  of  this  applicar 
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iioD  be  ordered  to  be  paid  by  the  said  administrator  out  of  the  estate  of  the 
said  intestate.  Gbittbndbn  &  Page, 

San  FranclscOi  March  7, 1854.  Attorneys  for  petitioner. 

[oopY.]  EXHIBIT  A. 

.    Saa  Fnuicisoo,  15th  Avgnet,  1853. 
Messrs.  £.  Knight  and  J.  B.  Alajer : 

Dear  Sirs—  As  arranged  with  Capt  Knight  on  Batnrday  last,  I  have  agreed 
to  purchase  Mr.  Mayer's  one  undivided  share  or  interest  in  your  and  Oapt. 
Isham's  Ranch  at  Santa  Rosa,  including  land,  work  horses,  mules,  hogs,  cattle 
Aod  other  live  stock,  reaper  and  threshing  machine,  fiirming  implements  and 
everything  else  belonging  to  it,  whether  on  the  property  or  elsewhere,  for  six 
thousand  dollars,  (96,000)  to  be  paid  in  the  following  manner,  viz :  four  tboii- 
sand  dollars  cash  and  a  promissory  note  for  $2,000  at  six  m<mths  date,  bearing 
interest  at  the  rate  of  two  per  cent,  per  month,  on  your  putting  me  in  possesrioD 
of  the  property  and  handing  me  the  necessary  and  proper  title  deeds  for  the  same. 
Tou  are  to  pay  all  outlay  for  wages,  etc.,  on  account  of  the  ranch  up  to  the  Slst 
inst.  [Signed.]        D.  Davidson. 

The  above  is,  as  I  understood  Mr.  Mayer,  and  so  stated  to  Mr.  Davidsm.  If 
I  am  correct  as  above,  I  agree  to  it.  [Signed.' 

I  agree  to  the  above.  [Signed.^ 

San  Francisco,  August  25th,  1853. 

Beoeived  the  within  four  thousand  dollars  cash  and  promissory  note  for  two 
thoosand,  as  there  stated,  and  shall  put  in  possession,  etc,  as  agreed  to,  etc. 

[Signed.]        K  Kkiqhv. 

[Previous  to  above  agreement,  Mr.  Mayer  sold  his  one-third  share  in  the 
ranch  to  Capt.  Knight.] 


fiaetlonf  r«- 
ftmd  to. 


£.  Kkiobt.  . 
J.  B.  BlAvnu 


No,  170. 

Decree  for  such  conveyaAoe*    (H206, 208*) 

Ik  tbb  Matter  of  thb  Estate  )  In  the  Probate  Court 

OP  >  Of  the  City  and  County  of  San 

E.  Knight,  Deceased.        )  State  of  CaJifomia. 


The  petition  of  Donald  Davidson,  praying  that  Carlisle  P.  Patterson,  admin-  _^ 
istrator  of  the  estate  of  E.  Knight,  deceased,  be  authorized  and  directed  to  con- 
vey  to  him  the  one  undivided  third  part  of  a  tract  of  land  therein  described, 
eoming  on  to  be  heard  this  day,  in  pursuance  €i  the  adjoumraeut  of  the  same 
by  the  order  of  this  court  made  on  Monday,  the  tenth  of  March,  inst. ;  and  proof 
by  affidavit  [or  otherwise,  {207]  having  been  made  to  the  satisfaction  of  the  court 
of  due  publication  of  the  notice  of  the  pendency  of  this  application  and  of  Qm 
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time  and  place  of  bearing,  as  reqaired  by  tbe  order  of  the  coart ;  and  the  mii 
administralor  baying  appeared  and  filed  his  answer  to  the  petition,  and  no  aths 
objections  having  been  filed ;  and  the  court  having  considered  tbe  said  petition 
and  tbe  answer  of  the  administrator,  and  having  examined  the  facts  ind  (v- 
*  '  camstances  of  the  claim,  and  being  satisfied  that  the  petitioner  is  entitled  to  i 
conveyance  of  the  real  estate  described  in  his  petition  as  the  same  is  prayed ; 

It  is  ordered  and  decreed,  that  upon  payment  by  the  said  Davidson  of  Ui 
promiBBory  note  to  the  said  E.  Knight,  deceased,  for  $2,000,  part  of  the  ^ 
chase  money,  and  of  all  interest  accrnod  thereon,  the  said  Carlisle  P.  Pattenon, 
administrator  of  the  estate  of  said  Knight,  deceased,  is  authorized  and  required 
to  execute,  acknowledge  and  deliver  to  the  petitioner,  Donald  Davidson,  a  good 
and  8tt£Bcient  conveyance  by  deed  of  quit-claim  of  one  undivided  third  part  of 
the  following  described  tract  or  parcel  of  land,  situated  in  the  county  of  So- 
noma, in  the  State  of  California,  to  wit : 

[De9cription  of  the  properly.] 
Together  with  all  the  right,  title  and  interest  in  and  to  the  said  undivided  third 
part  which  the  said  £.  Knight,  deceased,  had  or  might  claim  on  tbe  fifteenft 
day  of  August,  A.  D.,  1853,  or  acquired  thereafter ; 

And  it  is  further  ordered,  that  all  costs  of  this  application  and  of  the  making 
and  acknowledging  of  said  deed,  be  paid  by  the  said  administrator  out  of  tbe 
funds  of  the  estate  in  his  hands. 

T.  W.  Freklom, 
Counfy  Judge,  and  ex  officio  Probate  Judge- 
San  Francisco,  April  17th,  1854. 


No.  171. 

Benuxiciatioxi  by  executor  of  compensation  provided  for  in  the 

wiU.    (§219.) 

[TlTLB  OF  ESTATB  AND   COUBT.] 

Whereas,  by  the  last  will  and  testament  of  A.  B.,  deceased,  duly  proved  and 
1219.  admitted  to  probate  in  this  county,  I,  Moses  Schallenberger,  was  appointed 
executor,  and  provision  in  and  by  said  will  is  made  for  compensation  for  my 
services  as  such  executor,  and  whereas,  I  have  elected  to  receive  for  such  com- 
pensation the  fees  and  commissions  allowed  by  law ; 

Now  therefore,  these  presents  are  to  witness  that  I  have  renounced,  and  do 
hereby  renounce  all  claim  for  compensation  provided  by  said  will,  as  aforenid, 
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and  do  forever  disdiai^,  relinquish  and  acquit  the  same  to  said  estate  in  oonsid-      ''^ 
eration  of  the  fees  and  compensation  allowed  by  law. 

Witness  my  hand  and  seal  this  twelfth  day  of  October,  A.  D.  1857. 

MOSSS  SCHALLENBEBOKR,      [SBAL.] 

Sealed  and  delivered  in  presence  of 
William  Loewt. 


No.  172. 

Exhibit  to  be  made  at  third  term.    ($222.) 
[TiTLB  OF  Estate  and  Court.] 

To  the  Hon.  the  Probate  Court  of  the  County  of  Santa  Clara,  in  the  State  of 
California : 

In  accordance  with  the  proyision  of  the  statute  requiring  the  administrator  f 
of  an  estate  at  the  third  term  after  his  appointment  to  render  for  the  informa- 
tion of  the  court,  an  exhibit  under  oath,  showing — 

Ist  The  amount  of  money  received  and  expended  ; 

2d.  The  amount  of  all  claims  presented  against  the  estate,  and  the  names  of 
the  claimants ;  and, 

3d.  AH  other  matters  necessary  to  show  the  condition  of  its  afloirs. 

I,  William  Matthews,  administrator  of  the  estate  of,  etc.,  do  hereby,  at  this, 
the  third  term  of  this  court  after  my  appointment  as  such  administrator,  make 
and  render  this  my  account  and  exhibit  of  said  estate. 

1.    Moneys  received,  as  follows : 

From  the  sale  of  personal  property $1,000  00 

From  the  rents  of  real  estate 500  00 

From  interest  moneys 700  00 

»2,200  00 

Moneys  expended,  as  follows: 

For  fees  of  clerk  of  probate  court 912  75 

For  fees  of  appraisers  of  estate 30  00 

For  fees  of  attorney  for  administrator « .  .100  00 

For  advertising  notice  to  creditors 10  00 

$162  75 

Balance  in  hands  of  administrator. $2,047  25 


ohm 
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2.     Claims  against  the  estate. 


NAMES   OP  CLAIMANTS. 


f 288.  ^&^iic^D>^i  ^^y 

Dr.  C.  G.  Bryant..-.. 
J.  L.  Pool 


a47. 


H.  P.  JaQes. 


NATURE  OF  CLAIMS. 


Funeral  expenses 

Expenses  last  sickness  . . 

Promissory  note. 

N^ote  and  mortgage . . . . 


REMARKS. 


Approved . . 
Approved. . . 


AMOUNT  OP  flf,4nni. 


Ajnoant  of  claims  < 


$200  00 

250  00 

10.000  00 

5^000  00 

.$15,450  00 


3.    Affairs  of  said  Estate. 

flM.      The  debts  of  said  estate,  amounting  to  $15,450|  and  the  moneyed  aasetB  to 

$2,047  25,  a  deficiency  of  $13,402  75  remains,  which  renders  necessary  a  sale 

of  some  real  estate,  an  application  for  which  purpose  is  about  being  made  to 

this  court. 

William  Matthews,  Administrator. 

State  of  California,  County  of  Santa  Clara,  ss : 

William  Matthews,  administrator  of  the  above  named  estate,  bdng  duly 

Bwom,  says  that  the  foregoing  exhibit  and  statement  rendered  by  him  are  true 

in  substance  and  in  fact 

William  Matthews. 

Sul)scribed  and  sworn  to  before  me,  this  tenth  day  of  May,  A.  D.  1857. 

[sBAii.]  AusnN  L.  Thompson,  Notary  Pablic. 

[See  foira  Ko.  100^]- 


No,  173. 

Petitioxi  that  administrator  render  an  exhibit.   0224.) 
[Titlb  of  Estate  amd  -Coubt.] 

To  the  Hon.  R.  B.  Frink,  Probate  Judge  of  the  County  of  Marin,  in  the  State 
of  California: 

The  petition  of,  etc.,  shows  that  A.  B.  was  duly  appointed  administrator  ol 
f2M.  said  estate,  on  the  third  day  of  May,  A.  D.  1857 ;  that  the  third  term  of  this 
f 323.  co^  has  elapsed  since  said  appointment  was  made,  and  said  administrator  faas 

not  rendered  to  this  court  any  exhibit  of  the  moneys  received,  the  daims  pire- 

aeoted  and  the  condition  of  the  affairs  of  said  estate ; 
l2ai.      That  your  petitioner  has  a  claim  against  said  estate  of  S7,000,  which  faas 

been  duly  presented  and  has  been  approved  and  allowed  by  said  administnitor 
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aad  hj  tlie  judge  of  this  court,  and  k  now  on  file  for  payment  in  doe  course  of 
administration ;  that  siud  administrator,  although  directly  applied  to  by  this 
petitioner,  will  not  give  any  information  as  to  the  condition  of  said  estate,  nor 
as  to  means  of  payment  of  its  debts  Inckding  that  of  yoar  petitioner,  as  afor&> 
said ;  that  said  administrator  also  is  absent  from  this  county  on  basinen  in  the 
mining  regions  of  this  State,  being  there  a  large  operator  in  qpxriz,  and  oppeam 
and  professes  to  pay  little  or  no  attention  to  the  affiiirs  of  this  estate ; 

That  it  18  the  Intention  of  your  petitioner,  if  it  be  necessary,  to  make  appli- 
cation for  an  order  of  sale  of  real  estate  to  pay  the  debts  of  said  estate*  but  he  fisi. 
cannot  by  application  to  said  administrator  ascertain  sufficiently  the  condition 
of  said  estate  to  determine  that  necessity ; 

Wherefore,  your  petitioner  prays  that  said  administrator  may  be  required  to 
appear  and  render  an  exhibit,  such  as  is  required  by  the  statute  to  be  made  by  ^ gsB. 
an  administrator  at  the  third  term  after  his  appointment,  within  such  time  as  to 
this  court  may  seem  just,  and  whidi  your  petitioner  prays  may  not  exceed  ten 
days.  D.  T.  Taylob. 

[Sworn  to  as  in  form  No.  119.] 


Na  174. 

Order  Ibr  oitntioxi  requiring  adminifltrator  to  render  an 

exhibit.    (§225.) 

[TnLB  or  Estate  aitd  Conar.] 

D.  T.  Taylor,  a  person  interested  in  the  estate  of  J.  E!.,  deceased,  haying  pre- 
sented his  petition  to  the  probate  judge  of  the  county  of  Marin,  in  the  State  .22^. 
of  California,  praying  that  the  administrator  of  said  estate  be  required  to  appear 
and  render  an  exhibit,  such  as  is  required  by  the  statute  to  be  made  by  an 
administrator  at  the  third  term  after  his  appointment,  and  setting  forth  the  facts 
showing  that  it  is  necessary  and  proper  that  such  an  exhibit  should  be  made ; 

And  said  judge  being  satisfied  from  the  oath  of  said  applicant  (and  from 
other  testimony  ofifered)  that  the  facts  all^^  are  true ;  and  considering  the 
showing  of  the  said  applicant  sufficient ; 

It  is  hereby  ordered  and  directed,  that  a  citation  be  issued  to  A.  B.,  the  said 
administrator,  requiring  him  to  appear  before  this  court,  at  the  court  room 
thereof,  at  the  court  house  in  San  Bafad,  in  said  county,  on  the  eighth  day  of 
August,  A.  D.  1857,  at  eleren  o'clock,  a.  m.,  the  same  being  a  day  of  the  July 
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'  term,  A.  D.  1857,  of  ibis  conrt,  and  render  an  exhibit  as  prayed  for,  under  oath, 
*^^  showing  the  amount  of  money  received  and  expended  by  him  as  such  adminia- 
trator,  the  amount  of  all  claims  presented  against  the  said  estate,  and  the  names 
of  the  claimants,  and  all  other  matters  necessary  to  show  the  condition  of  its 
afiairs  (and  such  as  may  be  sufficient  to  meet  the  object  of  said  applicant  as  set 
forth  in  his  application). 

B.  B.  Frink, 
County  Judge,  and  ex  officio  Probate  Judge. 
Dated  at  San  Bafael,  July  29th,  1857. 

[For  citation  and  proof  of  serrioe,  see  forms  Noa.  13, 14.] 


No.  175. 

Order  to  show  cause,  etc.,  on  fedlure  to  render  an  exhibit  as 

ordered.     (§227.) 

[Tttlb  of  Estatb  and  Goubt.] 

I2K  ^^  reading  and  filing  due  proof  of  service  of  the  citation  ordered  on  the  29th 
day  of  July,  1857,  on  the  application  of  D.  T.  Taylor  requiring  A.  B.,  admin- 
istrator of  this  estate,  to  render  an  exhibit  of  said  estate  to  this  court  on  the 
8th  day  of  August,  1857,  and  said  time  having  elapsed  and  said  administrator 
not  having  rendered  said  exhibit  [or  it  appearing  to  this  court,  upon  the  show- 
ing of  said  applicant,  that  the  exhibit  filed  by  said  administrator  is  only  partid 
and  does  not  contain  a  full  statement  of  said  estate,  and  such  as  to  enable  said 
applicant  to  ascertain  the  necessity  of  a  sale  of  real  estate  id  pay  debts]  ; 
It  is  hereby  ordered  that  a  citation  issue  to  said  administrator  to  appear  and 

}327.  show  cause  why  an  attachment  should  not  be  issued  against  him  [or  that  his 
letters  of  administration  be,  and  the  same  are  hereby,  revoked,  or  that  said  ad- 
ministrator do  within  five  days  render  a  full  and  complete  exhibit  of  said  estate* 
as  required  by  statute].  B.  B.  Frink, 

County  Judge  and  ex  officio  Probate  Judge. 
Ban  Bafael,  August  8ih,  1857. 
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Objections  to  exhibit.    (i226.) 


Sectiona  re- 
ftrred  to. 


In  the  Matter  of  the  Estate  1  In  the  Probate  Coart 

OP  >  Of  the  Connty  of  Mariposa, 

Kino  Milles,  Deceased.      )  State  of  California. 


An  exhibit  having  been  heretofore,  to  wit :  on  the  first  day  of  May,  A.  D.  *2a6. 
1857,  rendered  by  Harris  Wo^thington,  the  administrator  with  the  will  annexed 
of  the  estate  of  King  Miller,  deceased,  C.  W.  Kendall,  one  of  the  creditors  of 
said  estate,  appears  and  by  his  objections  in  writing,  contests  the  following 
accounts  [or  statements,  {226]  contained  in  said  exhibit,  to  wit : 

Ist  The  claim  of  Ossawatamie  Brown  against  said  estate,  the  same  haying  §131. 
been  allowed  and  approved  by  the  said  administrator,  withoat  being  supported 
by  the  proper  and  legal  affidavit,  and  said  contestant  alleges  that  said  claim  is 
not  due  in  point  of  fact ; 

2d.  The  claim  of  Jefiferson  Jones,  the  same  having  been  allowed  and  approved  f  las. 
by  said  administrator,  though  as  appears  by  the  date  thereof,  the  said  claim  is 
barred  by  the  statute  of  limitations. 

C.  W.  Kendall. 
By  Henrt  J.  Weli^,  his  Attorney. 

Mariposa,  May  2d,  1857. 


No.  177- 

ApplioatLoki  to  compel  the  rendering  of  aoconnt.    (4228.) 

In  the  Matter  op  the  Estate  )  In  the  Probate  Court 

OP  V  Of  the  County  of  Merced, 

Clarence  Howell,  Deceased.)  State  of  California. 

To  the  Hon.  the  Probate  Court  [or,  the  Hon.  J.  W.  Fitzhugh,  Probate  Judge, 
2228]  of  the  County  of  Merced,  in  the  State  of  California  : 

The  application  of  B.  B.  Hall,  a  person  interested  in  the  estate  of  Clarence 
Howell,  deceased,  respectfully  shows :  *     ' 

That  8aid  applicant  is  a  creditor  of  said  deceased ; 

That  his  claim  amounting  to  the  sum  of  $2,000  has  been  duly  presented  to,  ..^ 
and  allowed  and  approved  by,  Lloyd  Garrison,  the  administrator  of  said  estate,  »i8i.' 
and  has  also  been  presented  to  and  allowed  and  approved  by  the  Probate  Judge  |i88.' 
of  said  county,  and  is  on  file  in  the  Probate  Court  thereof; 

11 
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That  said  Lloyd  Garriflon  was  appointed  and  qualified  as  sacfa  administrator 

has  never  rendered  any  accoont  or  report  of  his  administration ; 

Wherefore  said  applicant  prays  that  this  coart  [or  your  Honor,  2^28]  com- 
pel the  rendering  of  a  full  account  (and  a  report)  of  said  administrator's  admin- 
istration of  said  estate  during  the  period  of  one  year  from  the  said  time  of  his 
appointment,  exhibiting  not  only  the  debts  which  may  have  been  paid,  but  also 
a  statement  of  all  debts  which  have  been  duly  presented  and  allowed  during  tha 
said  period  embraced  ia  the  said  account,  and,  that  a  citation  be  issued  requiring 
the  said  administrator  to  appear  and  show  cause  why  an  attachment  should  not 
issue.  R  B.  Hall. 

Dated  at  Snelling*s,  June  1st,  1858. 


No.  178. 

Order  on  the  foregoing.    (^228.) 
[Title  of  Estate  and  Court.] 

On  reading  and  filing  the  application  of  B.  B.  Hall,  a  person  interested  in  the 
l228.  estate  of  Clarence  Howell,  deceased,  setting  forth,  among  other  things,  that 
Lloyd  Garrison  was  appointed  and  qualified  as  administrator  of  said  estate,  on 
the  tenth  day  of  May,  A.  D.  1857,  more  than  one  year  ago ;  and  that  said 
administrator  has  never  rendered  any  account  or  t'eport  of  his  administration, 
and  praying  this  court  [or  the  Judge  of  this  court,  {228]  to  compel  the  said 
administrator  to  render  a  full  account  (and  a  report)  of  his  administration  of 
said  estate  during  the  period  of  one  year  from  the  said  time  of  his  appointment ; 
It  is  hereby  ordered,  that  the  said  Lloyd  Garrison,  administrator  of  the  estate 
of  Clarence  Howell,  deceased,  on  or  before  the  tenth  day  of  June,  A.  D.  1858, 
render  a  full  account  (and  a  report)  of  his  administration  of  said  estate  during 
the  period  of  one  year  jfrom  the  time  of  his  appointment,  exhibiting  not  only 
the  debts  which  may  have  been  paid,  but  also  a  statement  of  all  debts  which 
have  been  duly  presented  and  allowed  during  the  said  period  embraced  in  the 
said  account,  and  that  upon  failure  thereof  a  citation  issue,  requiring  him  to 
appear  and  sliow  cause  why  an  attachment  should  not  issue ;  such  citation  to  be 
made  returnable  in  ten  days  from  that  day. 

J.  W.  FiTZHUCH, 

County  Judge,  and  ex  officio  Probate  Judge. 
Dated  at  Snelling's,  June  1st,  1858.  • 
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No.  179, 

Citation.    (§228.) 

[TiTLS  OF  ESTATB  AKD    CotTRT.] 

The  People  of  the  State  of  California,  to  the  Sherifif  of  the  county  of  Merced, 
greeting: 

By  order  of  this  court,  yon  are  hereby  required  to  cite  Doyd  Garrison,  admin- 
istrator of  the  estate  of  Clarence  Howell,  deceased,  to  appear  before  this  court, 
at  the  court  room  thereof,  at  the  court  house,  at  Snelling's,  in  said  county,  on  '^' 
the  twentieth  day  of  June,  A.  D.  1858,  at  eleven  o'clock,  in  the  forenoon  of  that  i^^- 
day,  then  and  there  to  show  cause  why  an  attachment  should  not  issue  for  fiiil-  §880. 
ing  to  render  a  full  account  of  his  administration  as  required  by  the  order  of 
this  court  [or  Judge  of  this  court,  {228]  made  on  the  first  day  of  June,  A.  D. 
1858,  and  make  due  return  hereof. 

Witness  the  Hon.  J.  W.  Fitzhugh,  County  Judge  and  ex  officio  Probate 
Judge  of  the  County  of  Merced,  with  the  seal  of  said  court  affixed,  this  elev- 
enth day  of  June,  A.  D.  1858. 

[seal.]  Attest :  E.  G.  Bbotob,  ClerL 

[For  writ  of  attachment,  see  form  No.  81.] 


No.  180. 

Beyocation  of  letters  for  failing  to  aooount  as  above  ordered. 

(§280.) 

[Title  of  Estate  and  Court.] 

Application  having  been  made  to  this  court  [or  the  judge  of  this  court,  §228]  §228. 
by  B.  B.  Hall  to  compel  Lloyd  Garrison,  tbe  administrator  of  the  estate  of 
Clarence  Howell,  deceased,  to  render  a  full  account  (and  a  report)  of  his  admin- 
istration of  said  estate  during  the  period  of  one  year  from  the  time  of  his 
appointment,  exhibiting  not  only  the  debts  which  may  have  been  paid,  but  also 
a  statement  of  all  debts  which  have  been  duly  presented  and  allowed  during  the 
said  period  embraced  in  the  said  account ;  and  it  having  been  thereupon,  to  wit : 
on  the  first  day  of  June,  A.  D.  1858,  ordered  that  the  said  administrator  render 
such  account  (and  report)  on  or  before  the  tenth  day  of  June,  A.  D.  1858,  and 
that,  upon  failure  thereof,  a  citation  issue,  requiring  him  to  appear  and  show 


[ 
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ftrred  to.  ^^^^  ^^^  ^^  attachment  should  not  lasne ;  each  citation  to  be  made  retimiable 
in  ten  dajs  from  that  day ; 

Now,  on  this,  the  twenty-first  day  ef  Jnne,  A.  D.  1858,  proof  haying  been  made 
to  this  coort  and  filed*  that  a  certified  copy  of  said  order  was  duly  served  upon 
said  administrator,  and  that  haying  iailed  to  prevent  such  [or  any]  account 

i^^'  (and  report)  as  ordered,  sach  citation  was  duly  issued,  and  is  now  returned  into 
court ;  and  it  appearing  by  the  return  of  the  sheriff,  duly  endorsed  thereon,  that 

(280.  8<ud  administrator  resides  out  of  the  county  of  Merced,  [or  absconds,  or  con- 
ceals himself,  {230]  so  that  the  said  citation  cannot  be  personally  served  -,  and  it 
further  appearing  that  he  has  neglected  to  render  such  [or  any]  account  (and 
rq>ort  within  thirty  days  after  the  time  prescribed  by  hiw  for  rendering  the 
same,  to  wit :  after  the  expiration  of  one  year  from  the  time  of  his  appoint- 
ment; 

§801.      It  is  hereby  ordered,  that  his  letters  of  administration  be,  and  the  same  are 

hereby,  revoked. 

J.  W.  FrrzHUOH, 

County  Judge,  and  ex  ofiBcio  Probate  Judge. 

Dated  June  21st,  A.  D.  1858. 


No.  181. 

Bevocation  of  letters  after  commitment.   (§230.) 

In  the  Matter  of  the  Estate  )  In  the  Probate  Court 

OF  >        Of  the  County  of  Monterey, 

Ashley  Merritt,  Deceased.    )  State  of  California. 


f  880.  *  Same  as  in  preceding  form  to  the  words  "  such  citation  was  duly  issued," 
inclusive,  and  th^  adding  the  following :  **  and  upon  the  return  thereof,  having 
£ftUed  to  show  any  just  and  proper  cause,  and  an  attachment  having  been  issued 
and  executed,  and  said  executor  having  been  committed  into  custody  thereon, 
and  the  period  of  thirty  days  having  elapsed  since  said  commitment,  and  such 
account  (and  report)  not  having  been  rendered ; 
It  is  hereby  ordered,  that  the  letters  testamentary  heretofore  issued  to  said 

f801«  ^.  B.  be,  and  the  same  are  hereby,  revoked,  and  that  his  commitment  be  dis- 
charged. 

Wm .  H.  Rumset, 

County  Judge  and  ex  officio  Probate  Judge. 
Monterey,  July  30th,  1861. 
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No.  183. 
Affidavit  to  annual  account. 


State  of  California, 
County  of  Napa. 


t 


Warren  Hastings,  of  said  ooonty,  being  duly  sworn,  says : 
I  am  the  administrator  of  ihe  estate  of  James  Hastiogs,  deceased ;  the 
annexed  and  foregoing  account  being  filed  as  and  for  the  first  annoal  aooonot  of 
my  administration  of  the  said  estate,  is  in  all  respects  just  and  true,  and  accord- 
ing to  the  best  of  my  knowledge,  information  and  belief,  contains  a  full,  true 
and  particular  account  of  all  my  receipts  and  disbursements  on  account  of  the 
said  estate,  firom  the  commencement  of  my  administration  thereof  down  to  the 
thirtieth  day  of  July,  A.  D.  1861,  and  of  all  sums  of  money  belonging  to  the 
said  estate,  which  have  come  into  my  hands  as  such  administrator,  or  which 
have  been  received  by  any  other  person  by  my  order  or  authority,  for  my  use ; 
and  I  do  not  know  of  any  error  or  omission  in  the  said  account  to  the  prgudice 
of  any  of  the  parties  interested  in  the  said  estate ; 
(282.  ^  further  state  tjiat  the  items  of  expenditure,  not  exceeding  twenty  dcrfhuB, 
for  which  no  vouchers  are  annexed  or  produced,  have  actually  been  paid  and 
disbursed  by  me,  at  the  place  where,  the  date  when,  and  to  the  parties  to  whom, 
the  said  payments  are  stated  in  the  sedd  accounts,  to  have  been  made  respect- 
ively; 
Mg^  And  I  further  state  that  the  said  account  exhibits  not  only  the  debts  which 
have  been  paid,  but  also  a  statement  of  all  debts  which  have  been  duly  presented 
and  allowed  during  the  said  period  embraced  in  the  said  account 

Warbbn  Hastings. 
Subscribed  and  sworn  to  before  me,  this  thirtieth  day  of  July,  A.  D.  1861. 

BoBBBT  Cbouch,  Clerk  of  the  Probate  Court 


No.  184. 

Beport  of  administrator  accompanying  annual  account. 

(^228.) 

In  THE  Matter  of  the  Estate  )  In  the  Probate  Court 

OF  y       Of  the  County  of  Napa, 

James  Hastings,  Deceased.    )  State  of  California. 

To  the  Hon.  the  Probate  Court  of  the  county  of  Napa,  in  the  State  of  Cali- 
fornia : 
Warren  Hastings,  the  administrator  of  the  estate  of  James  Hastings,  de- 
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ceased,  on  this,  the  thirtieth  day  of  July,  A.  D.  1861,  being  upon  the  expira-    ^^^^^^  ^' 
tion  of  one  year  from  the  time  of  his  appointment  as  such  administrator,  *^^* 
respectfully  renders  the  following  report  of  his  administration  : 

That  letters  of  administration  of  said  estate  were  issued  to  him  on  the  thirti- 
eth day  of  July,  A.  D.  1860  ; 

That  immediately  after  his  appointment  as  such  administrator,  he  caused  *^^* 
notice  to  creditors  to  be  published  in  the  "  Herald,"  a  newspaper  published  in 
said  county ; 

That  within  ten  months  after  the  first  publication  of  said  notice,  thirteen 
claims  against  the  said  deceased,  accompanied  by  proper  affidavits  and  sup-  ^^^' 
ported  by  satisfactory  vouchers,  were  presented  to  the  said  administrator  and  4i8l. 
allowed,  the  amounts,  the  dates  of  the  presentation  and  allowance,  and  all  the 
particulars  of  which  claims  are  contained  in  the  statement  of  debts  annexed  to 
said  administrator's  annual  account  this  day  rendered  ; 

That  five  other  claims  were  likewise  presented  to  said  administrator,  but, 
though  accompanied  by  the  affidavits  required  by  law,  were  rejected  by  him,  as 
the  claimants  could  not,  upon  being  required,  produce  vouchers  satisfactory  to 
him  in  support  of  said  claims,  the  holder  of  one  of  which,  that  of  one  A.  B.,  ^^ 
for  the  sum  of  $1,500,  has  since'  brought  suit  against  said  administrator,  and 

the  same  is  now  pending  in  the court ; 

That  said  administrator  has  sold  all  the  personal  property  belonging  to  said 
estate  not  set  apart  by  this  court  [or  the  judge  of  this  court,  {121]  for  the  use  ^^i 
of  the  family  of  the  said  deceased,  and  has  collected  all  the  debts  due  to  the 
said  deceased  that  are  collectable,  and  after  paying  the  funeral  expenses,  the  }1M. 
expenses  of  the  last  sickness,  the  current  expenses  of  administration,  the  allow- 
ance at  this  date  payable  for  the  support  of  the  widow  and  children  of  said  i^^- 
deceased,  and  sundry  small  claims  due  from  the  estate,  a  balance  of  $460  30,  as 
appears  by  said  annual  account,  now  remains  in  the  bands  of  said  administrator ; 
all  of  which  will  be  needed,  before  this  administration  can  be  conducted  to  a 
close,  for  the  payment  of  the  accruing  allowance ; 

That  the  appraised  value  of  the  real  estate  is  the  sum  of  $15,450  00,  and 
said  administrator  is  of  the  opinion  that  the  same  is  now  in  consequence  of  the 
rapid  rise  of  real  estate  in  this  county,  at  least  worth  $18,000,  and  as  said 
allowed  claims  with  accruing  interest  will  amount  to  the  sum  of  $8,000,  at  such 
time  as  the  necessary  quantity  of  real  estate  can  be  sold  under  the  order  of  this 
court,  and  as,  upon  the  close  of  this  administration,  the  increased  value  of 
said  real  estate  will  amount  to  at  least  as  much  as.  the  accruing  expenses  of 
administration,  and  the  commissions  to  which  said  administrator  will  be  entitled, 
said  administrator  believes  that  after  the  settlement  of  his  final  account  about 
$10,000  worth  of  real  estate  will  remain  to  be  distributed  among  the  heirs  of 
said  deceased ; 

Said  administrator  prays  that  this  court  [or  the  judge  of  this  court,  {233]  ^288. 
appoint  a  day  of  a  term  of  this  court  for  settlement  of  said  account,  and  that  on 
the  day  appointed,  or  on  such  subsequent  day  as  the  hearing  may  be  adjourned 
to,  after  tiie  appointment  by  this  court  of  some  disinterested  person  to  represent  *^^' 
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ftrred  to.  ^^  jj^{j^„  intereeted  in  the  said  estate  who  have  no  legally  appointed  guardian, 
>^^*  and  it  being  first  proved  to  the  satisfaction  of  this  court  that  due  and  legal 
^288.  notice  of  the  time  appointed  for  the  settlement  of  said  aocoont  has  been  givea, 
said  account  be  settled  and  allowed  by  this  oonrt 

Wasrek  Hastinos, 
Administrator  of  the  estate  of  James  Hastings,  deceased. 
Napa  City,  July  30th,  1861. 


No.  185. 

Order  appointing  day  tor  settlement  of  account.    (^233.) 

In  the  Matter  of  the  Estate  )         In  the  Probate  Court 

OP  >      Of  the.  County  of  Napa, 

Jambs  Hastings,  Deceased.     )  State  of  California. 


Warren  Hastings,  the  administrator  of  the  estate  of  James  Hastings,  deceased, 
^^'  having  rendered  and  presented  for  settlement,  and  filed  in  this  court,  his  annual 
§248.  [or  final]  account  [and  filed  therewith  a  report,  {228]  of  his  administration  of 
(248.  said  estate ; 

§288.      I^  ^  ordered  that  Monday,  the  fifth  day  of  October,  A.  D.  1861,  being  a 

day  of  a  term  of  said  court,  to  wit :  of  the  September  term,  A.  D.  1861,  at 

eleven  o'clock,  a.  n.,  be  appointed  for  the  settlement  of  the  said  account ;  and 

that  the  clerk  give  notice  thereof  by  causing  notices  to  be  posted  in  at  least 

three  public  places  in  this  county  at  least  ten  days  [or  such  other  nwnber  of 

days  as  the  court  or  judge  may  order]  before  said  day  of  settlement,  accwding 

to  law ; 

It  is  further  ordered,  that  a  copy  of  said  notice  be  served  upon  Johnson  Hor- 

>^^*  rell,  the  attorney  appointed  to  represent  the  miuors  interested  in  the  said 

1287  ^^^  >  ^°^  ^^^^  ^  ^^V7  thereof  be  published  at  least  one  week  before  said  day 

appointed  for  settlement,  in  the  "  Beporter,''  a  newspaper  printed  and  published 

in  this  county. 

Pulaski  Jacks,  Probate  Judge. 
Napa  City,  September  2(Hh,  A.  D.  1861. 
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No.  186. 

ITotice  for  poBtiiig  of  settlement  of  aocount.    (§288.) 

In  the  Mattes  of  the  Estate  1  In  the  Probate  Court 

OP  v  Of  the  County  of  Napa, 

James  Hastings,  Deceased.     )  State  of  California. 


Sections  re^ 
ferred  to. 


Notice  is  hereby  given  that  Warren  Hastings,  the  administrator  of  the  estate 
of  James  Hastings,  deceased,  has  rendered  and  presented  for  settlement,  and 
filed  in  said  conrt,  his  annual  [or  final]  account  of  his  administration  of  said 
estate ;  and  that  Monday,  the  fifth  day  of  October,  A.  D.  1861,  being  a  day  of 
a  term  of  said  court,  to  wit :  of  the  September  term,  A.  D.  1861,  at  eleven 
o'clock,  A.  M.,  has  been  duly  appointed  by  said  court  [or  the  judge  of  said  court,  fSM. 
{233]  for  the  settlement  of  said  account,  at  which  time  any  person  interested  in 
said  estate  may  appear  and  file  his  exceptions  in  writing  to  the  said  account, 
and  contest  the  same. 

BoBERT  Cbouch,  Clerk. 

Napa  City,  September  20th,  1861. 

[For  affidavit  of  posting,  see  form  No.  133  ;  of  publication,  forms  Nob.  12 
and  109  ;  and  of  service,  form  No.  14.] 


No.  187. 

Appointment  of  guardian  ad  litem  on  settlement  of  account. 

(4286.) 

[TirLB  OP  Estate  and  Coukt.] 

The  annual  [or  final]  account  of  A.  B.,  administrator  of  the  estate  of  C.  D. 
deceased,  having  been  rendered  and  presented  for  settlement  and  filed  in  this 
court,  and  it  appearing  to  this  court  that  E.  W.  a  minor,  is  interested  in  the 
estate,  and  has  no  legally  appointed  guardian  ;  (^' 

It  is  hereby  ordered,  that  James  L.  English,  Esq.,  a  disinterested  person,  be, 
and  he  is  hereby,  appointed  to  represent  the  said  minor,  and  on  his  behalf,  to 
appear  on  the  settlement  of  said  account  and  contest  the  same  as  may  be  for  the 
best  interest  of  said  minor. 

R.  BoBiNSON,  Probate  Judge. 

Sacramento,  September  20th,  1861. 
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•^  "••  No.  188. 

« 

Bzoeptioiis  to  aooount  of  administrator.    (f224.) 

[TiTLB  OP  EgTATB  AND    GOURT.] 

James  L.  English,  duly  appointed  by  this  ooart  to  represent  E.  W.,  a  minor 
*^^'  interested  in  the  said  estate,  upon  the  settlement  of  the  annual  [or  final]  aooount 
rendered  on  the day  of ,  A.  D.  1861,  by  A.  B.,  administrator,  con- 
tests the  said  account,  and  says  that  the  same  ought  not  to  be  allowed  and 
f284.  approved  as  filed,  and  makes  the  following  exceptions  thereto : 

1.  He  contests  the  claim  of  Jacob  Saxe,  on  the  ground  that  the  same 

411K.         ^  barred  by  the  statute  of  limitations $872  50 

2.  He  contests  the  claim  of  James  Ddlot,  being  a  promiasory  note 

alleged  to  have  been  made  by  deceased,  on  the  ground  that  said 
note  was  never  made  by  deceased,  and  that  his  pretended  signa- 
ture thereto  is  a  forgery 1,000  00 

3.  He  contests  the  charge  made  for  commissions,  expenses,  etc,  by 

B.  Q.  &  Co.,  auctioneers,  on  the  sale  of  real  estate,  as  being 
^210.         excessive,  and  containing  items  not  allowed  by  law 732  81 

4.  He  contests  the  charge  by  said  administrator  for  carriage  hire,  as 

being  unnecessary 175  00 

1^1*  5.  He  contests  the  charge  of  repairs  to  tenements  on  J  street,  for 

lack  of  voucher 138  50 

»28i.  6.  He  contests  the  charges  of  administrator's  commissions  as  being 

more  than  authorized  by  law 4^72  25 

4282.  tj^  g^  contests  all  the  items  over  twenty  dollars,  not  accompanied  by  vouchers. 
8.  He  contests  the  amount  of  estate  accounted  for,  said  administrator  not  show- 
ing that  the  deficiency  between  his  account  and  the  amount  charged  in  the 
4217.         inventory  is  without  his  fault 

llj^'  9.  He  contests  said  account,  because  said  administrator  has  not  accounted  to 
^230.         the  estate  for  profits  made  by  compromising  certain  claims. 

Jakes  L.  English,  Guardian  ad  litems  etc. 
October  5th,  1861. 


No.  189. 

Appointment  of  referee.    (4236.) 
[TiTLB  OP  Estate  and  Court.] 

A.  B.,  the  admininistrator  of  the  estate  of  G.  D.,  deceased,  having  rendered  his 
annual  [or  final]  account  for  settlement,  and  notice  of  such  settlement  having 
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been  duly  given  for  this  daj  as  ordered  by  the  court,  and  James  L.  English,  Esq.,  ^ 
appointed  by  this  court  to  represent  E.  W.,  a  minor  interested  in*  the  said  estate,  ^^^' 
upon  the  settlement  of  said  aocoont,  having  appeared  and  filed  exceptions  thereto,  f  286. 

It  is  hereby  ordered,  that  John  B.  Harmon  be,  and  he  is  hereby,  appointed  a  $289. 
referee  to  examine  the  said  account  and  make  report  thereon  to  this  court 
within  one  week,  and  that  the  settlement  of  said  account  be  continued  until  the 
twelfth  of  October,  inst,  at  eleven  o'clock,  a.  m. 

B.  BoBiKsoN,  Probate  Judge. 

Sacramento,  October  5th,  1861. 


No.  190. 

Report  of  referee.    (44236,  203,  206.) 

In  the  Matter  of  the  Estate  )  In  the  Probate  Court 

OP  V  Of  the  City  and  County  of  San  Francisco, 

WiLLiAH  Jenkins,  Deceased.  )  State  of  California. 

In  pursuance  of  an  order  of  this  court  made  and  entered  on  the  twentieth 
day  of  February,  A.  Z>.  1860,  appointing  me,  the  undersigned,  a  referee  to 
examine  the  annual  account  of  George  Holland,  executor  of  the  last  will  and 
testament  of  William  Jenkins,  deceased,  rendered  for  settlement  and  filed  in  this 
ooort  on  the  twenty-eighth  day  of  December,  A.  D.  1859,  and  to  make  report 
thereon,  I  do  now  respectfully  report  to  this  Honorable  court  as  follows  : 

That  I  have  fully  examined  said  account  and  the  vouchers  produced  in  sup- 
port thereof ;  that  I  have  been  attended  upon  said  examination  by  said  executor ; 
that  no  person  appeared  to  contest  the  same  before  me ;  and  that  no  exceptions 
or  objections  were  filed  or  made  before  me  either  to  the  whole  account  or  to 
any  part  thereof;  that  said  account  contains  a  just  and  full  statement  of  all 
the  moneys  received  and  disbursed  by  said  executor  from  the  commencement  of 
his  administration  of  the  estate  of  said  deceased  to  the  twenty-third  day  of 
January,  A.  D.  1860,  including  all  sums  of  money  belonging  to  the  said  estate 
which  came  to  his  hands  as  such  executor  or  were  received  by  any  other  person 
by  his  order  or  authority  for  his  use  as  such  executor  during  said  period ; 

That  the  amount  of  said  money  thus  received  as  aforesaid  was  twelve  hund- 
red and  sixty  dollars,  and  the  amount  thus  disbursed  as  aforesaid  was  one  thou- 
sand and  fifty  dolhirs — ^leaving  in  the  hands  of  the  said  executor  the  sum  of  two 
hundred  and  ten  dollars  to  the  credit  of  said  estate,  subject  to  the  payment  of 
expenses,  claims  not  already  paid,  and  the  commissions  of  said  executor ; 

That  for  all  items  of  disbursements  above  twenty  dollars  each  in  amount,  .^gi. 
proper  vouchers  were  produced  before  me  as  filed  in  this  court,  except  for  a 
small  number  of  items,  each  below  twenty  dollars,  and  amounting  in  the  aggre- 
gate to  the  sum  of  ten  dollars ;  for  these,  no  vouchers  were  produced,  but  it 
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was  proven  before  me  by  affidavit  of  the  executor,  as  attached  to  his  acoo«int» 
that  sach  itenos  were  actually  paid  by  him  at  the  places  where,  the  dates  when, 
and  to  the  parties  stated  aod  set  forth  in  said  account ; 

I  further  report,  that  after  having  fully  examined  said  account,  I  am  satisfied 
that  the  same  is  true,  just  and  correct,  and  entitled  to  allowance  and  approvaL 

I  therefore  respectfully  recommend  its  allowance  and  approval,  and  that  a 
decree  be  entered  that  said  account  as  presented  be  settled,  approved  and 
allowed. 

All  of  which  is  respectfully  submitted. 

D.  P.  Belknap,  Referee. 

San  Francisco,  June  12, 1860. 


No.  191. 

Decree  of  settlement  of  annual  account.    (ii2S6, 287, 238.) 

In  the  Mattbb  of  the  Estate  )  In  the  Probate  Court 

OF  >  Of  the  City  and  County  of  San  Francisco, 

WiLLiAK  Jenkins,  Deceased.   )  State  of  California. 

George  Holland,  the  executor  of  the  last  will  and  testament  of  Wm.  Jenkins, 
late  of  said  city  and  county,  deceased,  having  heretofore,  to  wit :  on  the  twenfy- 
eighth  day  of  December,  1859,  rendered  for  settlement  in  this  court  his  annual 

C288  ^^^^^  ^^  ^^  administration  of  the  said  estate,  and  an  order  having  been  duly 
made  on  that  day,  appointing  Monday,  the  twentieth  day  of  February,  1860, 
being  a  day  of  term  of  this  court,  to  wit :  of  the  regular  January  term  thereof, 
at  the  hour  of  eleven  o'clock,  a.  m.,  of  that  day,  in  the  court  room  of  this  court, 
for  the  settlement  of  said  account,  and  directing  that  notice  thereof  be  given  by 
the  clerk  by  causing  notices  to  be  posted  in  at  least  three  public  places  in  said 
city  and  county,  at  least  ten  days  before  said  day  of  settlement,  according  to 
law,  and  afterwards,  to  wit :  on  the  said  twentieth  day  of  February,  1860,  at 

(288.  eleven  o'clock,  a.  m.,  of  that  day,  the  said  matter  coming  on  to  be  heard,  and  proof 
having  been  made  to  the  satisfaction  of  the  court  that  notice  of  the  settlement 
of  said  account  had  been  duly  given  by  the  clerk  of  this  court  as  required  by 
law,  and  in  conformity  to  the  said  order  of  this  court  of  the  twenty^ghth  day 
of  December,  1859,  by  causing  notices  to  be  posted  at  least  ten  days  before  the 
said  twentieth  day  of  February,  1860,  in  three  public  places  in  said  city  and 
county,  to  wit :  one  at  the  place  where  this  court  is  held,  one  at  the  United 
States  post  office,  and  one  at  the  hall  of  Records  of  said  city  and  county,  which 
notices  set  forth  the  name  of  the  said  estate  and  the  said  executor,  and  also  the 
said  twentieth  day  of  February,  1860,  at  eleven  o'clock,  a.  m.,  being  the  day 
'  appointed  for  the  settlement  of  said  account ;  and  no  exceptions  in  writing  to 
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add  account  having  been  filed,  and  no  contestation  of  said  account  having  been 
made  on  or  before  said  twentieth  day  of  February,  1860,  and  it  appearing  to  ^235. 
the  coart  that  there  is  no  minor  interested  in  said  estate,  the  said  account  was, 
by  an  order  of  this  court  made  on  that  day,  referred  to  D.  P.  Belknap,  Esq.,  (286. 
counselor  at  law,  as  referee  to  examine  the  same  and  make  report  thereon,  sub- 
ject to  confirmation,  to  this  court  on  or  before  the  eleventh  day  of  June,  1860, 
at  eleven  o'clock,  a.  m.,  of  that  day,  being  a  day  of  the  regular  May  term  of 
this  court,  to  which  time  the  matter  of  the  hearing  of  said  account  and  the  set-  (286. 
tlement  thereof  was  duly  adjourned ;  and  on  the  said  eleventh  day  of  June,  1860, 
the  said  matter  was  adjourned  to  the  following  day  at  the  hour  of  ten  o'clock, 
A.  M.,  of  that  day ; 

Now  on  this,  the  twelfth  day  of  June,  1860,  at  the  hour  of  ten  o'clock,  a.  m. 
being  a  day  of  the  regular  May  term  of  this  court,  the  said  D.  P.  Belknap,  ^ogg. 
Esq.,  referee,  having  returned  and  filed  his  report  aforesaid,  dated  this  day,  and  ^^^' 
no  exceptions  having  been  filed  or  made  to  the  said  report,  and  it  appearing  to 
the  court  that  the  said  referee  has  fully  examined  the  said  account  and  the  vouch- 
ers produced  in  support  thereof,  and  that  no  person  appeared  to  contest  the  same, 
.  and  no  exceptions  or  objections  were  filed  or  made  before  the  referee  to  said 
account  or  any  part  thereof ;  that  said  account  contains  a  just  and  full  statement 
of  all  the  moneys  received  and  disbursed  by  said  executor  from  the  commencement 
of  his  administration  of  said  estate  to  the  twenty-eighth  day  of  December,  1859, 
including  all  sums  of  money  belonging  to  said  estate  which  came  to  his  hands  as 
such  executor,  or  were  received  by  any  other  person  by  his  order  or  authority 
for  his  use  as  such  executor  during  said  period ;  that  the  amount  of  said  money 
thus  received  was  $1,260,  and  the  amount  thus  disbursed  was  $1,050,  leaving 
in  the  hands  of  said  executor  the  sum  of  two  hundred  and  ten  doUars  to  the 
credit  of  said  estate  subject  to  the  payment  of  expenses,  claims  not  ahready 
paid,  and  the  commissions  of  said  executor ;  that  for  all  items  of  disbursements 
above  twenty  dollars  each,  proper  vouchers  were  produced,  except  for  a  small 
number  of  items,  each  below  twenty  dollars,  and  amounting  in  the  aggregate  to 
ten  dollare ;  for  these  no  vouchers  were  produced,  but  it  was  proved  by  the 
affidavit  of  said  executor,  annexed  to  his  account,  that  such  items  were  actually 
paid  by  him  at  the  places  where,  the  dates  when,  and  to  the  parties  stated  in  said 
account ;  that  the  said  account  is  just,  true  and  correct,  and  entitled  to  be 
allowed  and  approved ; 

And  the  court  having  duly  considered  the  said  report  and  the  matters  afore- 
said; 

It  is  ordered  and  decreed  that  the  said  report  of  D.  P.  Belknap,  Esq.,  referee, 
as  aforesaid,  be  and  the  same  is  in  all  respects  hereby  confirmed,  and  that  the 
said  account  of  George  Holland,  executor,  as  aforesaid,  be  and  the  same  hereby 
is  in  all  respects  as  the  same  was  rendered  for  settlement  by  the  said  George 
Holland,  executor,  etc.,  approved,  allowed  and  settled. 

M.  C.  Blake, 
County  Judge,  and  ex  officio  Probate  Judge. 

Dated,  San  Francisco,  June  13th,  1860. 
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No.  192. 


Other  form  of  decree  of  settlement  of  ammal  aooomit. 

(H236,  2d7»  288.) 

[Title  of  Estate  and  Coubt.] 

The  annual  account  of  A.  B.,  administrator  herein,  heretofore  rendered,  haT- 
§238.  ing  come  on  for  settlement  on  the  fifth  day  of  October  inst.,  at  whidi  time 
proof  having  been  made  to  the  satisfaction  of  the  court  and  filed  herein,  that 
|286.'  ^ue  notice  of  the  settlement  thereof  had  been  given  as  required  by  law,  and 
\wt  ^^^^  ^'  J&D^i  ^^M  d^V  appointed  to  represent  the  minors  interested  in  the 
said  estate,  having  appeared  and  filed  exceptions  to  said  account,  the  same  was 
$287.  referred  to  Wm.  H.  Sharp,  Esq.,  as  a  referee  to  examine  the  same  and  report 
thereon,  and  said  settlement  was  continued  to  this  day  by  order  of  the  court 
duly  entered  upon  the  minutes  thereof ; 
And  now  upon  this  twelfth  day  of  October,  1857,  at  eleven  o'clock,  ▲.  k., 
f386.  the  time  to  which  said  settlement  was  continued  as  aforesaid,  the  said  matter 
«28l.  <^°^^°S^  on  to  be  heard  and  the  report  of  said  referee  being  filed,  showing  that 
the  said  account  is  correct  and  is  duly  sustained  by  sufficient  and  proper  voncb- 
ers,  except  as  to  the  item  of  one  hundred  and  fifty-eight  dollars  and  fifty  oent^ 
and  that  the  exceptions  of  said  Horace  P.  Janes  are  without  foundation,  except 
•221  as  to  the  item  above  named,  the  item  for  commisaons,  84,372  25,  the  same  not 
being  chargeable  until  a  final  account  is  rendered,  and  the  item  of  the  claim  of 
$185.  Jacob  Saxe  for  eight  hundred  and  seventy4wo  dollars  and  fifty  cents,  which  is 
isag^  barred  by  the  statute  of  limitations,  making  in  all  the  sum  of  85^03  25,  and 
DO  exceptions  being  made  to  the  said  report,  the  same  is  confirmed ; 
And  the  allegations  of  the  various  parties  being  heard  and  considered, 
It  is  hei^by  ordered,  adjudged  and  decreed,  that  the  said  account,  being  so 
settled,  to  wit :  the  said  items  of  credits  to  said  administrator  to  the  amount  of 
(287  9^'^^^  ^^  being  disallowed,  be  and  the  same  is  hereby  in  all  other  respects 
allowed  and  approved ; 
And  it  appearing  that  the  said  administrator  has  in  his  hands  the  sum  of 
$289.  92bfil2  in  cash,  that  the  debts  due  by  said  estate  are  all  of  the  fifth  class  in  the 
^^  order  of  payment ;  the  funeral  expenses,  the  expenses  of  the  last  sickness,  and 
'  the  expenses  of  administration  to  this  period  having  been  paid,  and  that  said 
*  debts,  amounting  to  the  sum  of  850,000,  have  been  duly  presented  and  allowed 
*^'  in  the  manner  required  by  law  ; 

It  is  further  ordered,  adjudged  and  decreed,  that  said  administrator  do  pay 
upon  said  debts  a  dividend  of  fifty  per  cent  out  of  the  said  sum  of  825,872,  in 
^       his  hands  as  aforesaid,  to  wit :  that  he  pay  to  the  creditors  hereinafter  named 
the  amounts  fixed  after  their  names  respectively,  as  follows  : 

$248.  John  Doe  &  Co 85,580  00 

Richard  Roe 3,110  00 

Etc.,  etc etc,  etc. 
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Making  in  all  the  sum  of  $25,000,  and  that  he  pay  to  said  Horace  P.  JancB    ^"^  *® 
and  the  said  referee  the  sam  of  fifty  dollars  each  for  their  services  herein  renr  ^^^' 
dered,  leaving  in  his  hands  the  snm  of  seven  hundred  and  seventy-two  dollars  (288. 
cash  of  the  property  of  said  estate  ; 

And  there  being  still  a  considerable  amount  of  real  estate  unsold,  and  the 
debts  being  not  all  paid  ; 

It  is  further  ordered  that  this  admimstration  be  extended  for  the  period  of  f 247. 
six  months  for  final  settlement  of  the  estate. 

E.  H.  Yandkgab,  Probate  Judge. 

October  12th,  1857. 


No.  193. 

Subpodna. 

In  the  Matter  of  the  Estate  )  In  the  Probate  Court 

OF  V  Of  the  City  and  County  of  San  Francisco, 

A.  B.,  Deceased.'  )  State  of  Califomia. 

The  people  of  the  State  of  California  send  greeting  to  C.  D.  and  £.  F. : 

We  command  you,  that,  all  and  singular,  business  and  excuses  being  set  aside, 
you  appear  and  attend  before  the  Hon.  M.  C.  Blake,  county  judge,  and  ex  officio 
judge  of  the  probate  court,  in  and  for  the  county  of  San  Francisco,  State  of 
Califomia,  at  a  term  of  said  court  to  be  held  at  the  court  room  of  said  court, 
in  the  city  hall  of  the  said  dty  and  county  of  San  Francisco,  on  the  fifth  day 
of  August,  A.  D.  1861,  at  two  o'clock,  p.  h.,  then  and  there  to  testify  in  the 
matter  of  said  estate,  and  for  a  failure  to  attend  you  will  be  deemed  guilty  of  a 
contempt  of  court,  and  liable  to  pay  all  losses  and  damages  sustained  thereby 
to  the  parties  aggrieved,  and  forfeit  one  hundred  dollars  in  addition  thereto. 

Witness,  Hon.  M.  C.  Blake,  Judge  of  the  said  Probate  Court,  at  the 
court  room  thereof,  in  the  city  and  county  of  San  Francisco,  this 
third  day  of  August,  A.  D.  1861. 

Attest,  my  hand  and  the  seal  of  said  court,  the  day  and  year  last  above  writ- 
ten. Washington  Baktlett,  Clerk. 
[seal.]                                                By  C.  Babtlett,  Deputy  Clerk. 
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No.  194. 


Petition  by  cireditor  to  ooxnpel  administrator  to  acootintp  and 
for  order  to  pay  diyidenda.    (^228,  241,  242,  243.) 


In  thb  Mattee  of  thk  Estate     )  In  the  Probate  Coart 

OF  V      Of  the  Counts  of  Plumas, 

Archibald  A.  Ritchie,  Deceased.  i  State  of  Califonua. 


To  the  Hon.  the  Probate  Court  [or  the  Hon.  E.  T.  Hogan,  Probate  Jadge, 
{228]  of  the  Goonty  -of  Plumas,  in  the  State  of  California : 
The  petition  of  John  F.  Oagoud,  of  said  county,  respectfully  shows  : 
That  he  is  the  legally  authorized  attorney  in  fioict  of  Lawrence  Lewis,  Jr.,  and 
Henry  M.  Olmstead,  assignees  of  William  Piatt  A;  Sons,  and  of  Joseph  B.  F. 
Osgood,  trustees,  etc.,  creditors  of  the  estate  of  Archibald  A.  Ritchie,  deceased ; 
That  since  the  rendering  of  an  account  by  the  administrators  and  administra- 
trix of  said  estate,  they  have,  as  your  petitioner  is  informed  by  one  of  said 
administrators,  and  believes,  sold  large  amounts  of  property  belonging  to  said 
estate,  and  received  large  amounts  of  money  the  proceeds  of  said  sales,  and  of 
sales  made  prior  to  the  rendition  of  said  account,  and  that  said  administrators 
and  administratrix  have  on  hand  or  should  have  on  hand  a  sufficient  amount  of 
money  to  make  a  liberal  dividend  to  the  creditors  of  said  estate ;  that  petitioner 
has  repeatedly  requested  the  said  administrators  and  administratrix  to  make 
such  dividend,  but  they  have  wholly  failed  and  neglected  to  comply  with  such 
request ; 

Your  petitioner  therefore  prays  that  said  administrators  and  administratrix 

may  be  cited  and  required  to  account  to  this  honorable  court  for  all  their  trans- 

$948.  actions  since  the  rendition  of  their  last  account,  and  may  be  ordered  to  divide 

amongst  the  creditors  of  the  estate  as  much  as  may  be  found  remaining  in  their 

hands  subject  to  distribution. 

John  F.  Osgood. 
[Sworn  to  as  in  form  No.  119.] 


No.  195. 

Order  to  account.    (4228.) 


In  the  Matteb  of  the  Estate     )  Probate  Court, 

OF  >       Of  the  CounW  of  Plumas, 

Abchi6ald  a.  Ritchie,  Deceased.  )  State  of  California. 


las.      On  reading  and  filing  the  petition  of  Jonn  F.  Osgood,  praying  that  the 
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administrators  and  admiDistratrix  of  the  Baid  estate  accoant,  and  that  a  dividend     ^'^    ^' 
be  ordered  to  the  creditors  thereof ; 

It  is  hereby  ordered,  that  the  administrators  and  administratrix  be  cited  and 
required  to  account  to  the  court  for  all  their  transactions  since  the  rendition  of 
their  last  account,  and  that  Monday  the  first  day  of  February  next,  be  fixed  for 
the  hearing  thereof. 

E.  T.  HooAN,  Probate  Judge. 

Quincy,  January  18tb,  1858. 


No.  196. 


Contest  of  guardian  ad  litem  to  settlement  of  account.    (4286.) 

In  the  Matter  of  the  Estate  )  In  the  Probate  Court 

OF  V        Of  the  County  of  San  Bernardino, 

Campbell  Spabks,  Deceased.  )  State  of  California. 


I,  Henry  J.  Wells,  appointed  by  the  Probate  Court  of  the  county  of  San  ^235. 
Bernardino,  in  the  State  of  California,  on  the  twenty-ninth  day  of  July,  A.  D. 
1861,  to  represent  A.  B.,  C.  D;  and  E.  F.,  (and  all)  minors  interested  in  the 
estate  of  Campbell  Sparks,  deceased,  upon  the  allowance  and  settlement  of  the 
annual  [or  final]  account  of  the  administrator  of  said  estate,  rendered  and  pre- 
sented on  the day  of ,  A.  D.  1861,  do  hereby,  on  behalf  of  said  minors, 

consent  to  the  allowance  and  approval  of  said  account,  and  to  the  settlement 
thereof,  as  rendered  and  presented  by  said  administrator. 

Hbnrt  J.  Wells, 

Guardian  ad  litenif  etc. 

Ban  Bernardino,  August  12th,  1861. 


No.  197. 

Short  form  of  decree  allowing  account.    (§4237, 238.) 

[Title  of  Estate  akd  Coubt.] 

The  annual  [or  final]  account  of  the  administrator  of  the  estate  of  Campbdl 
Sparks,  deceased,  heretofore  rendered  and  presented,  coming  up  for  consideration 
this  day,  being  a  day  of  a  term  of  this  court,  and  it  haying  been  first  prored  to 

12 


«288. 
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ferred to.  ^jj^  satisfaction  of  thia  court  that  proper  notice  has  been  given  as  required  by 
♦288.  1j^^^  |jy  ijjQ  clerk,  by  causing  notices  to  be  posted  in  three  public  places  in  this 
county,  which  notices  set  forth  the  name  of  said  estate  and  of  the  said  admin- 
istrator, and  the  day  appointed  for  the  settlement  of  the  said  account ;  and  no 
exceptions  having  been  taken  or  filed  to  the  allowance  of  said  account,  but  the 
same  having  been  consented  to  in  writing  by  Henry  J.  Well?,  Ksq.,  heretofore 
duly  appointed  to  represent  the  minors  interested  in  the  said  estate ; 

It  is  hereby  ordered  and  decreed,  that  the  said  annual  [cr  final]  account  of  the 
said  administrator  be,  and  the  same  is  hereby,  allowed  and  approved  and  settled. 

A.  D.  BOBEN, 

Probate  Judge. 
San  Bernardino,  August  12th,  1861. 


No.  198. 

Decree  of  allowance  of  final  account  and  settlement  of 

administration. 

In  the  Matter  of  the  Estate  ]  In  the  Probate  Court 

OF  V  Of  the  City  and  County  of  San  Francisco, 

Percy  G.  Clare,  Deceased.    )  State  of  Cedifomia. 

Thomas  H.  Selby,  heretofore,  to  wit :  on  the  fifth  day  of  January,  1557,  duly 
appointed  by  this  court  administrator  of  the  estate  of  Percy  G.  Clare,  deceased, 
having,  on  the  eleventh  day  of  January,  1858,  filed  in  this  court  his  final  account 

§248.  as  such  administrator  with  a  petition  praying  for  a  settlement  of  his  adminis- 
'  tration,  and  thereupon  a  day  having  been  duly  appointed  by  this  court,  to  wit : 

(2S3.  4^^  twenty-fifth  day  of  January,  1858,  for  the  settlement  of  said  account  and 
for  hearing  the  proofe  and  allegations  of  said  party ;  and  on  said  last  mentioned 
day  said  administrator  having  appeared  in  person  and  by  J.  A.  McDougall, 
Esq.,  his  attorney,  and  due  proof  having  been  made  to  the  satisfaction  of  this 
court  and  filed  herein,  that  notice  of  the  settlement  of  said  account  had  been 

1288  S^^^^  ^y  ^^®  ^^^^^  ^^  ^^*^  ^^'^^^  ^y  causing  notices  to  be  posted  in  three  ptlblic 

places  in  the  said  county,  on  the  day  of  filing  said  account,  setting  forth  the 
4238.  name  of  this  estate  and  of  the  administrator,  and  the  day  appointed  by  this 

court  for  the  settlement  of  said  account,  the  same  being  a  day  of  term  of  this 

court ; 
And  S.  H.  Brodie,  Esq.,  duly  appointed  by  this  court  to  represent  the  minors 

interested  in  the  said  estate  upon  said  settlement,  having  also  appeared  ; 
1^'      And  Simon  L.  Jones  and  Edward  W.  Willett,  creditors  of  said  estate  having 

also  appeared,  by  0.  L.  Shafter,  Esq.,  their  attorney ; 
«23r).      And  the  hearing  and  allegations  of  the  respective  parties  having  been  ad- 
^'^''  journed  to  this  day  by  order  of  the  court  duly  entered  upon  the  minutes  thereof; 
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Now  upon  this  first  day  of  February,  1858,  the  said  matters  coming  on  for    ^^^^     ^' 
hearing,  and  the  report  of  James  D.  Thornton,  Esq.,  the  referee  to  whom  was  j^^* 
referred  said  account,  being  filed,  showing  that  said  account  is  correct  and  fully  (232. 
sustained  by  proper  and  legal  vouchers  on  file,  and  no  exceptions  having  been 
filed  to  the  same,  and  a  full  investigation  of  the  said  administration  having  been 
made  before  the  court,  and  all  the  partii»  interested  being  heard,  and  the  court 
having  duly  considered  the  matter  of  said  final  account  and  the  proceedings  of 
the  administration ; 

And  it  appearing  to  this  court  from  the  showing  and  the  proofs,  as  follows, 
to  wit : 

That  the  said  administrator  in  his  account  has  duly  charged  himself  with  the 
whole  of  the  estate  of  the  deceased  which  has  come  to  his  possession  at  the  value  I217* 
of  the  appraisement  contained  in  the  inventory,  and  also  with  all  the  increase, 
profit  and  income  of  the  said  estate ;  that  he  has  accounted  for  all  losses  by  the 
decrease  or  destruction  of  any  part  of  the  estate,  and  by  uncollected  debts ;  that  (218. 
he  is  not  responsible  for  such  losses,  and  that  the  same  are  without  his  fault ; 

That  the  requisite  notice  to  creditors,  in  proper  form,  was  duly  published  as  *^' 
directed  by  the  order  of  this  court,  immediately  after  his  appointment ;  that  all 
the  proceedings  in  the  administration  have  been  conducted  fairly  and  justly  and 
in  accordance  with  the  provisions  of  the  statute  regulating  the  same ;  that  the 
said  administrator  has  not  in  any  manner  mismanaged  or  wasted  the  said  estate ; 
and  that  all  the  proceedings  necessary  to  a  final  settlement  of  said  estate  have 
been  had ; 

That  the  administrator  has  paid  debts  of  the  first  and  second  classes,  to  wit :  ^239. 
the  funeral  expenses,  the  expenses  of  the  last  sickness,  and  the  allowance  made  (^^- 
to  the  family  of  the  deceased  and  all  the  necessary  expenses  of  administration 
up  to  this  time ; 

That  there  are  no  debts  or  claims  established  against  said  estate  of  the  third 
class,  to  wit :  debts  having  a  preference  by  the  laws  of  the  United  States,  and 
that  there  is  a  sufficient  amount  of  money  in  his  hands  to  pay  such  debts  of  the 
fourth  class,  to  wit :  judgments  rendered  against  said  deceased  in  his  life-time  ^289. 
and  mortgages,  as  are  established  to  be  preferred  claims ; 

That  there  are  three  mortgage  claims  which  were  a  lien  upon  one  and  the 
same  tract  of  land  of  different  dates ;  which  said  land  has  been  sold  in  due 
course  of  administration,  and  has  realized  a  sum  sufficient  for  the  payment  in  |i86, 
ftdl  of  the  first  of  said  mortgages,  the  same  being  for  the  sum  of  $5,000  due  to 
E.  H.  Washburn,  and  for  the  payment  of  one-half  of  the  second  mortgage,  the 
same  being  for  $4,000  and  due  to  Henry  S.  Austin ;  and  that  the  said  mortgage  §(i28 
claims  have  been  duly  presented  and  approved  and  filed  as  established  debts ;  *^ 

That  after  the  payment  of  the  said  judgments  and  said  first  mortgage  and  the 
one-half  of  the  second  mortgage,  there  will  not  be  sufficient  funds  in  the  hands 
of  said  administrator  to  pay  in  full  debts  of  the  fifth  class,  to  wit :  all  other 
demands  against  the  estate,  which,  with  the  said  unpaid  half  of  said  second  mortr  |^' 
gage  and  with  said  third  mortgage,  amount  to  the  sum  of  $37,898  50,  but  that  ^^ 
the  said  remaining  assets  are  sufficient  to  pay  a  dividend  of  sixty-two  and  one- 
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^'  third  per  oentam  of  said  daima,  together  with  the  renudniqg  ezpeDses  of  admin- 
♦***•  istration; 

Now  therefore,  it  is  hereby  ordered,  adjudged  and  decreed,  that  the  said  ac- 
count of  said  administrator  be  and  the  same  is  hereby  folly  and  in  all  respects 
^     '  allowed  and  approved,  and  said  report  confirmed ; 

(M2.      '^^  ^^  ^  farther  ordered,  that  after  paying  the  remaining  expenses  of  admin. 
^^   istration,  which  consist  of  the  commissions  of  siud  administrator,  as  estimated 

4221. 

in  his  said  account,  the  fees  of  the  said  referee  and  the  said  S.  H.  Brodie,  which 
^  are  hereby  fixed  at  fifty  dollars  each,  and  the  costs  of  court  which  have  been 
f^^'  ascertained  and  taxed  at  thirty-two  dollars  and  fifty  cents,  the  said  administra- 
i2i8.  tor  do  pay  the  whole  amount  due  on  said  first  mortgage,  and  the  one-half  of  the 
fise.  amount  of  said  second  mortgage,  and  upon  the  remaining  debts,  being  the  fifth 
,240.  class  as  above  set  forth,  he  pay  the  remaining  funds  in  his  hands,  the  same  con- 

stitnting  a  pro  rata  dividend  of  sixty-two  and  one-third  per  centum,  upon  the 

'  said  claims  respectively,  according  to  their  several  amounts,  as  set  forth  in  the 

'       said  account,  a  full  list  of  which  said  debts  and  the  respective  sums  to  be  paid 

thereon,  is  as  follows : 

[Here  insert  a  list  of  such  debts  and  the  dtvidends^] 
^  And  it  is  further  ordered,  adjudged  and  decreed,  that  upon  the  payment  of  the 

^^^'  said  several  sums  herein  above  ordered,  and  upon  filing  due  and  proper  vouchers 
jp^  therefor  in  this  court,  said  administrator  be  entitled  to  a  full  and  final  order  of 

discbarge,  and  that  his  sureties  be  thereupon  and  thenceforth  discharged  from  all 

liability  for  the  future  acts  of  said  administrator. 

T.  W.  Fbkblon,  Probate  Judge. 
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No.  200, 
Report  and  petition  aooompanying  final  account.    (4^228, 249.) 


In  tbe  Mattsr  of  the  Estate  )  In  the  Probate  Conrt 

OF  V  Of  the  City  aod  County  of  San  Francisoo, 

Christopher  Whalley,  Deceased. )  State  of  California. 


To  tbe  Hon.  tbe  Probate  Court  [or  tbe  Hon.  M.  C.  Blake,  Probate  Judge, 
{64,  p.  22.  {228]  of  tbe  City  and  County  of  San  Francisco,  in  tbe  State  of 
California : 

Bobert  'Wballey,  administrator  of  tbe  tetate  of  Cbristopber  Wballej,  de- 
ceased, respectfully  sbows : 

Tbat  be  was  appointed  sucb  administrator  and  entered  upon  tbe  discharge  of 
tbe  duties  of  tbe  trust,  on  tbe  fiflb  day  of  August,  A.  D.  1858  ; 

Tbat,  as  appears  by  tbe  inventory  and  appraisement  on  file,  all  tbe  property 
belonging  to  said  estate  tbat  bas  come  into  bis  bands  was  appraised  at  tbe  sum 

J222.  of  »25,000 ; 

Tbat,  as  appears  by  the  exhibit  rendered  by  bim  at  the  third  term  after  bis 

appointment,  and  by  subsequent  statements  of  claims  on  file  in  this  court,  the 

^     '  debts  of  tbe  said  deceased  amounted  to  the  sum  of  $20,000,  all  of  which  have 

428.  ^^^^  P^^^'  ^^^  ^^  vouchers  filed ; 

That  on  tbe  fifth  day  of  August,  A.  D.  1860,  be  rendered  bis  annual  account 
of  his  administration  of  said  estate,  showing  a  balance  of  five  hundred  dollars 
cash  on  hand  at  tbat  time,  tbe  amount  of  estate  accounted  for  being  tbe  sum  of 

«2i8.  $^OfOOO>  which  said  account  was  duly  allowed  by  this  court ; 

That  he  bas  this  day  rendered  a  second  and  final  account  of  bis  administra- 

$221.  tion,  showing  a  balance  of  $1,379  75,  cash  on  hand,  tbe  amount  of  estate 
accounted  for  being  the  sum  of  $17,800  00,  making  the  amount  of  tbe  whole 
estate  accounted  for  by  him  tbe  sum  of  $27,800  00,  upon  which  said  adminis- 
trator claims  tbe  sum  of  $1,242  as  bis  commissions,  reducing  tbe  amount  of 
cash  due  to  tbe  said  estate  to  tbe  sum  of  $137  75  ; 

That  the  property  remaining  in  his  bands  undisposed  of  was  appraised  at  tbe 
sum  of  $6,720  00,  making  with  said  sum  of  one  hundred  and  thirty-seven  dol- 
lars and  seventy-five  cents,  the  sum  of  $6,857  75,  andf  said  administrator  bas 
charged  himself  with  said  amount  in  bis  final  account ; 

f2l6.  rj^^^  gj^jj  administrator  bas  charged  himself  in  his  said  accounts  with  the 
whole  of  the  estate  of  said  deceased,  which  has  come  to  his  possession,  at  the 
value  of  the  appraisement  contained  in  the  inventory,  and  with  all  the  interest, 
profit  and  income  of  the  said  estate ; 

$217.  rjijjj^^  though  individual  portions  of  the  property  sold  have  brought  leas  than 
tbe  appraised  value  thereof,  the  gross  proceeds  of  the  sales  of  tbe  remaining 
portions  exceeded  the  appraised  value  thereof  in  a  large  amount,  tbe  net  pro- 
ceeds of  all  the  property  sold  exceeding  its  appraised  value  in  the  sum  of  $4,500, 
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and  he  has  accounted  for  such  excess  ;  all  of  which  will  more  fally  appear  by 
reference  to  said  aocoants  on  file  in  this  court : 

That  he  has  collected  all  the  debts  due  the  said  deceased,  except  one  of  five 
hundred  dollars  due  by  one  A.  B.,  who  died  on  or  about  the  first  day  of  June, 
A.  D.  1860,  leaving  no  estate  ; 

Said  administrator  therefore  prays  a  settlement  of  his  administration  of  said 
estate,  and  that  this  court  appoint  a  day  for  the  settlement  of  said  final  account, 
and  that  after  due  and  legal  notice  given  thereof,  by  the  clerk,  said  final  account 
be  settled  and  allowed,  and  approved  by  this  court 

BOBEBT  WhALLEY, 

Administrator  of  the  estate  of  Christopher  Whalley,  deceased. 
San  Francisco,  Gal.,  August  5th,  1861. 


Sections  re- 
ferred to. 


(218. 


<219. 


No.  201. 

Decree  of  allowanee  of  final  apccount.    (§233,  248.) 

In  the  Matter  of  the  Estate  )  In  the  Probate  Court 

OF  V  Of  the  City  and  County  of  San  Francisco, 

Jambs  Blair,  Deceased.       )  State  of  California. 

William  Norris,  administrator  of  the  estate  of  James  Blair,  deceased,  led 
unadministered,  [|45]  having  filed  in  this  court  on  the  eleventh  day  of  January,  .223. 
1861,  his  account  of  his  receipts  and  disbursements,  as  a  final  account  of  his 
administration,  and  the  twenty-first  day  of  January,  1861,  having  been  appointed  $233. 
by  this  court  for  the  settlement  of  said  account ;  on  said  last  mentioned  day 
the  said  administrator  appeared  in  this  court  with  his  counsel,  and  William  ^^* 
Norris,  the  guardian  of  the  minors  interested  in  the  said  estate,  being  present, 
and  due  proof  having  been  made  to  the  satisfaction  of  this  court,  that  notice  of 
the  settlement  of  said  account  had  been  given  according  to  the  statute  in  such  ^234. 
case  made  and  provided,  and  according  to  the  order  of  this  court,  and  no  objec- 
tions being  made  or  filed  to  said  account  nor  to  any  item  thereof,  it  was  by  the  (286. 
court  ordered  that  the  said  account  be  referred  to  J.  D.  Bristol,  Esq.,  as  a 
referee  to  examine  and  report  upon  the  same,  and  in  the  meantime  the  further 
hearing  of  the  settlement  of  the  account  was  continued  for  one  week ; 

And  now  on  this  twenty-eighth  day  of  January,  A.  D.  1861,  the  said  parties 
appearing  before  this  court,  and  the  said  guardian  for  the  minors  interested  in 
the  said  estate  being  present,  and  said  referee's  report  being  rendered  and  filed,  ^235. 
and  read,  and  the  court  having  examined  the  said  account,  and  it  appearing  to 
the  court  that  the  said  account  is  correct  and  just,  and  duly  sustained  by  legal 
and  proper  vouchers,  and  that  said  administrator  has  duly  accounted  for  all  the 
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^"^     ^'  estate,  real  and  persona] ,  which  has  come  to  his  poasessioD,  at  the  value  of  the 
appraisement  contained  in  the  inventory,  with  all  the  interest,  profit  and  inoome 
of  the  estate,  and  that  the  som  of  91*800  shonld  be  credited  to  said  adminia- 
(216.  trator,  as  the  allowance  to  the  family  nnder  the  former  order  of  this  ooort, 
which  amount  has  been  paid  over  by  him  to  the  widow  of  the  deceased,  leaving 
in  his  hands  at  the  date  of  filing  said  accomit,  the  sum  of  six  hundred  and  forty- 
one  dollars  and  fifty-seven  cents,  and  the  said  referee  having  after  a  full  ezami- 
(236.  nation  of  the  said  account  recommended  that  the  same  be  allowed  aud  approved, 
and  no  objections  being  made,  nor  exceptions  filed ; 

It  is  hereby  ordered,  adjudged  and  decreed,  that  the  report  of  the  said  ref- 
eree be  confirmed,  and  that  said  account  be  allowed  and  approved,  and  that  the 
same  be  declared  settled  at  the  sum  of  six  hundred  and  forty-one  dollars  and 
fifty-seven  cents,  in  the  hands  of  said  administrator  at  the  time  of  filing  said 
account,  which  said  sum,  together  with  the  accruing  rents  and  profits,  and  the 
other  property  of  the  said  estate,  the  said  administrator  is  directed  to  r^ain, 
subject  to  the  further  expenses  of  the  estate,  and  to  distribution  to  the  heurs  and 
those  entitled. 

M.  G.  BULKE, 

County  Judge,  and  ex  officio  Probate  Judge. 
January  28th,  1861. 


No.  202. 

Petition  for  distribution  to  heir  before  close  of  adminiBtra- 

tion.    (^260.) 

In  the  Mattek  of  the  Estate  )  ^^y^^  ^^^^ 

Alonzo  HilT,  Deceased.       j"  ^^  *^«  ^'^^  «^  ^"^^^  ^^  ^^  Francisco. 

(250.  1*0  ^^6  'Bon,  the  Probate  Court  of  the  City  and  County  of  San  Francisco  : 

The  petition  of  Washington  Hill,  a  resident  of  Spencer,  in  the  county  of 
Worcester,  and  Commonwealth  of  Massachusetts,  shows:  That  he,  the  said 

i8l5.  W'ashington  Hill,  is  the  father  and  sole  heir  to  the  estate  of  the  said  Alonzo 
Hill,  late  of  said  city  and  county  of  San  Francisco,  who  died  intestate  on  the 
twenty-third  day  of  May,  1857,  and  leaving  no  surviving  wife  and  no  issue ; 

And  your  petitioner  further  shows,  that  Robert  C.  Rogers,  Esq.,  public 
administrator  of  said  city  and  county,  is  the  administrator  of  said  estate,  the 
total  value  whereof,  as  appears  by  the  inventory  and  appraisement  thereof,  on 
file  in  said  court,  amounts  to  the  sum  of  $2,680  75,  and  that  more  than  four 

§258.  months  have  elapsed  since  the  issuing  of  letters  of  administration  on  said  estate 
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to  the  said  administrator,  and  that  as  your  petitioner  is  informed  and  beUeyes, 
there  are  no  debts  or  claims  outstanding  against  said  estate  ; 

Wherefore,  yoar  petitioners  prays  for  an  order  of  distribution  of  the  said 
estate,  and  that  the  share  of  said  estate  to  which  he  is  entitled,  to  wit :  all  the 
property  and  funds  belonging  to  the  same,  remaining  in  the  hands  of  the  said 
administrator  after  payment  of  the  costs  and  expenses  of  administration,  may 
be  giyen  to  the  petitioner  upon  the  execution  and  delivery  to  the  said  adminis- 
trator of  the  indemnity  bond  in  such  cases  by  law  required,  and  for  such  other 
and  further  order  and  relief  in  the  premises  as  may  be  just 

And  your  petitioner  will  ever  pray,  etc. 

Washington  Hill. 
By  his  attorney  in  fact,  John  H.  Brewer. 

[Sworn  to  as  in  form  No.  119.] 


SeetJonB  re- 
ftrred  to. 


^260. 


No.  203. 

Order  for  hearing,  on  same,  and  notice,    (§261.) 
In  the  Matter  of  the  Estate  |  p^^^^^  ^^^^^ 

Alonzo  Hnl"I  Deceased.      j*  ^^  *^^  ^'^^  *^°^  ^^^^^  ^^  ^"^  Francisco. 

Upon  reading  and  filing  the  petition  of  Washington  Hill,  praying  for  an 
order  of  distribution  of  his  share  of  the  estate  of  Alonzo  Hill,  deceased,  it  is 

hereby  ordered,  that  notice,  at  least days,  [the  number  of  days  to  be  fixed  **^* 

by  the  court  orjudget  {233]  be  given  according  to  law,  [{{251,  233]  to  Robert 
C.  Bogers,  Esq.,  administrator  of  said  estate,  and  to  all  persons  interested  in 
said  estate,  to  be  and  appear  in  said  probate  court,  at  the  city  hall,  in  the  city 
and  county  of  San  Frandsco,  on  Monday,  the  twenty-fifth  day  of  January, 
A.  D.  1858,  at  eleven  o'clock,  a.  m.,  of  that  day,  or  as  soon  thereafter  as  the 
matter  can  be  heard,  then  and  there  to  show  cause,  if  any  they  have,  why  the 
prayer  of  said  petition  should  not  be  granted,  and  an  order  of  distribution  of 
said  estate  as  prayed  for,  should  not  be  made. 

T.  W.  Feeelon,  Probate  Judge. 

San  Francisco,  January  11th,  1858. 


SeetioM  r»- 
faired  to. 
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No.  204. 

Notice  of  hearing  to  be  posted.    (i261.) 

State  of  California,  }      y    -d-^u  *^  n    «* 

City  and  County  of  San  Francisco.     ]     ^  ^^^^  ^'^ 

Notice  is  hereby  given,  that  Alonzo  Hill,  deceased,  having  filed  in  this  court 
^^^  his  petition,  praying  that  his  share  of  the  estate  of  said  deceased,  of  which 
estate  Robert  C.  Rogers  is  administrator,  be  given  to  him  upon  his  giving  to 
sud  administrator  a  bond  of  indemnity  as  provided  by  law  ;  the  hearing  of  the 
same  has  been  fixed  by  said  conrt  for  Monday,  the  twenty-fifth  day  of  Jaouary, 
1858,  at  eleven  o'clock,  in  the  forenoon  of  said  day  of  the  January  term  of 
1858,  at  the  court  room  thereof  at  the  city  hall,  in  the  city  and  county  of  San 
Francisco,  and  all  persons  interested  in  said  estate  are  notified  then  and  there  to 
^  '  appear  and  show  cause,  if  any  they  have,  why  the  said  petition  should  not  be 
granted. 

William  Doer,  Clerk. 

[Affidavit  should  be  made  of  the  posting,  as  in  form  No.  108,  ante,  and  of 
personal  service  of  a  copy  of  the  above  notice  on  the  administrator,  according 
to  the  order  of  the  court  (2289).    See  preceding  form.] 


§288. 


No.  205. 

Decree  allowing  such  distribution.    (H206  to  266.) 
Ik  th>  Matter  of  i«e  Estate  |  j^  ^^  p^^^^^^  ^^^^ 

Alonzo  Hilt.,  Deceased.       j*  ^^  *^^  ^'^  "^  ^^^^  ^^  ^^^  Francisco. 

This  canse  having  come  on  for  a  hearing  on  the  twenty-fifth  day  of  January, 
$260.  A.  D.  1858,  before  the  probate  court  of  the  city  and  county  of  San  Francisco, 
upon  the  petition  of  Washington  Hill,  claiming  to  be  sole  heir  at  law  of  the 
said  Alonzo  Hill,  deceased,  and  praying  that  a  distribution  be  made  of  the  whole 
of  the  property  and  funds  belonging  to  the  said  estate,  remaining  in  the  hands 
of  the  administrator  thereon,  after  payment  of  the  costs  and  expenses  of  admin- 
istration, and  that  the  same  should  be  delivered  over  to  him,  the  said  sole  heir 
at  law,  and  the  said  hearing  on  the  said  matter  having,  on  the  said  twenty-fifth 
day  of  January,  been  continued  by  the  said  court  to  the  first  day  of  February, 
A.  D.  1858,  and  on  the  said  first  day  of  February,  the  said  cause  or  matter 
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SeetiODf  re- 
having  again  come  on  for  a  hearing,  and  due  proof  to  the  satisfaction  of  the 
court  having  been  made  of  the  service  on  the  administrator,  and  posting  of  the  .251 
notice  in  such  cases  required,  according  to  law,  commanding  all  persons  inter- 
ested in  the  said  estate  to  be  and  appear  in  the  said  probate  court  on  the  said  (288. 
twenty-fifth  day  of  January,  then  and  there  to  show  cause,  if  any  they  had, 
why  the  prayer  of  said  petition  should  not  be  granted,  and  such  distribution  as 
prayed  for,  should  not  be  made ;  and  it  appearing  to  the  court  that  more  than 
four  months  have  elap^  since  the  issuance  of  letters  of  administration  on  said 
estate,  and  before  the  making  of  the  said  application,  and  that  upon  the  proof, 
the  said  petitioner,  Washington  Hill,  is  the  sole  heir  at  law  of  the  said  decedent, 
and  that  there  are  few  or  no  debts  due  from  the  said  estate,  and  that  the  share 
of  the  said  petitioner  may  be  allowed  him  without  injury  to  the  creditors  of  the 
estate,  and  that  good  cause  exists  for  granting  the  prayer  of  the  said  petitioner, 
and  no  objection  thereto  having  been  made  ; 

Now,  then  it  is  hereby  ordered,  adjudged  and  decreed,  that  distribution  of  f262. 
said  estate  be  made,  and  that  Robert  0.  Rogers,  Esq.,  the  administrator  thereon, 
do  transfer,  set  over  and  deliver  unto  the  said  Washington  Hill,  all  the  property  ^^'^ 
and  funds  belonging  to  the  said  estate,  remaining  in  his  hands,  or  under  his  con- 
trol, after  payment  of  the  costs  and  expenses  of  administration  on  said  estate, 
upon  the  execution  and  delivery  to  him  of  a  bond  of  indemnity  in  the  penal 
sum  of  eighteen  hundred  dollars,  payable  to  said  administrator,  with  two  suffi- 
cient sureties  to  be  approved  by  the  judge  of  this  court,  conditioned,  that  the 
said  Washington  Hill  shall,  and  will,  whenever  required,  pay  any  [or  his  pro- 
portion of  the]  debt  or  debts  which  may  be  found  legally  due  to  any  person  or 
persons,  from  the  said  estate,  the  said  applicant  to  pay  the  costs  of  this  pro- 
ceeding. 

Given  in  open  court,  at  a  regular  term  thereof,  this  first  day  of  February, 
A.  D.  1858. 

T.  W.  Freelon,  Probate  Judge. 


$264. 


No.  206. 

Petition  for  distribution.    (§§268,  260.) 
Ik  the  Maiter  of  tiie  Estate  j^  j^  ^^^  ^^^^^  ^^^^^ 

Jakes  Blair!  Deceased.       f  ^^  *^«  ^^^  ^^^  ^^^°*y  ^^  ^^^  Ftnno^aco. 

The  petition  of  William  Norris,  administrator  of  the  estate  left  unadminieh 
tered  of  James  Blair,  deceased,  respectfully  showeth  to  this  court :  ♦^W* 

That  he  was  appointed  such  administrator  by  the  order  of  this  court  of  Jan- 
nary  3d,  1860,  and  on  the  fourth  of  January,  1860,  he  duly  qualified  as  such, 
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'  and  entered  apon  the  administration  of  tbe  estate,  and  has  ever  siooe  oontiDiied 
to  administer  the  property  left  unadministered  of  said  estate ; 

That  on  the  ninth  day  of  May,  1860,  he  daly  filed  his  inventory  of  the  estate, 
real  and  personal,  which  had  come  to  his  hands,  with  the  appnusement  thereof 
made  by  the  appraisers  duly  appointed  by  this  court ; 

And  on  the  fourth  day  of  Janoary,  1860,  he  daly  pablished  the  notioe  to 
creditors  to  present  their  claims  agunst  the  deceased  in  the  maimer  and  for  the 
period  prescribed  by  this  court ; 

That  more  than  one  year  has  elapsed  since  his  appointment  as  said  administra- 
tor, and  more  than  ten  months  have  expired  since  the  first  publication  of  said 
notice  to  creditors,  and  on  the  eleventh  day  of  January,  1861,  he  filed  his 
account  as  such  administrator,  together  with  a  report  of  his  administratioD,  and 
^  '  on  the  twenty-eighth  day  of  January,  1861,  after  due  hearing  and  examina^ 
tion,  his  accounts  were  finally  settled,  and  the  estate  is  now  in  a  condition  to  be 
closed; 

That  the  residue  of  the  estate  of  James  Blair,  deceased,  now  remaining  in  the 
^^^*  hands  of  your  petitioner,  consists  of  personal  estate,  as  follows,  to  wit :  the  sum 
of  six  hundred  and  forty-one  dollara  and  fifty-seven  cents,  balance  left  in  the 
hands  of  your  petitioner  as  such  administrator,  as  shown  by  the  settlement  of 
his  final  account  this  day  made  by  this  court,  and  the  rents  of  the  estate  from 
the  day  of  filing  said  account,  January  11th,  1861,  amounting  to  about  one 
hundred  dollars  per  month  ;  and  of  the  following  real  estate,  situated  in  the  city 
and  county  of  San  Francisco  :  [description  of  the  real  estate]  ; 

That  the  whole  of  said  estate  is  community  property,  the  same  having  been 
i4Sn,  acqiured  by  the  said  James  Blair,  in  his  life-time,  and  after  his  marriage  with 
Mary  J.  Blair,  and  during  her  life-time ; 

That  the  said  James  Bhiir  died  intestate,  in  the  county  of  San  Franeiaco, 
on  or  about  the  fifteenth  day  of  December,  1853,  being  at  the  time  of  his  death 
a  resident  of  the  county  of  San  Francisco,  State  of  California,  and  leaving  him 
surviving,  his  lawful  wife,  the  said  Mary  J.  Blair,  and  two  children,  Violet 
Blair,  aged  about  four  years,  and  Jesup  Blair,  aged  about  two  years ;  and 
afterward,  to  wit :  about  three  months  after  hiJ  death,  there  was  bom  to  him 
another  child,  subsequently  named  Lucy  J.  Blair,  the  lawful  issue  of  the  said 
James  Blair  and  his  said  wife ; 

That  the  said  children  are  the  only  descendants  of  the  stud  James  Blur,  and 
the  same  are  now  living ;  « 

That  your  petitioner,  by  the  order  of  this  court  of  December  13th,  1859, 
was  duly  appointed,  and  has  been  fully  qualified,  as  the  guardian  of  the  said 
minors,  Violet,  Jesup  and  Lucy ; 

That,  by  the  administration  had  upon  the  estate  of  said  deceased,  the  debts 

of  the  community  and  all  debts  against  the  deceased  have  been  paid,  and  the 

said  Mary  J.  Blair  is  entitled  to  one-half  of  the  residue  of  said  estate,  and  the 

f437.  gaid  minors  are  entitled  to  the  remaining  half  of  said  residue  in  equal  parts, 

share  and  share  alike  ; 

4200 

Wherefore,  your  petitioner  prays  that  the  administration  of  said  estate  may 
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be  broaght  to  a  cloee,  and  that  he  may  be  discharged  from  his  trast  as  sach 
admiDistrator  as  aforesaid ; 

That  the  estate  remaining  in  his  hands  nndistribnted  may  be  distributed  to 
the  parties  aforesaid,  to  wit :  the  said  Mary,  and  the  said  minors,  Violet  and 
Lacy  J.  and  Jesap ;  or  that  such  other,  and  farther  or  different  order  may  be  * 
made  as  shall  seem  just  and  proper  in  the  premises ;  and  that  in  the  meantime 
a  day  may  be  appointed  for  hearing  this  application,  and  that  an  order  to  show 
caose  may  be  made,  and  any  and  all  other  orders  necessary  and  proper  in  the 
premises. 

And  your  petitioner  will  ever  pray,  etc. 

Wm.  Nobbis,  Adm'r,  etc 

D.  P.  Belkkaf,  Attorney  for  Petitioner. 

January  28th,  1861. 


SeoUoBf  re- 
ferred to. 


No.  207. 

Order  of  publication  on  same,  with  proof  of  publication. 

(§260.) 


In  the  Matter  of  the  Estate  )  Probate  Court, 

OF  >       City  and  County  of  San  Francisco, 

James  Blair,  Deceased.       )  State  of  California. 


On  reading  and  filing  the  petition  of  William  Norris,  administrator  of  the 
estate  left  unadministered  of  James  Blair,  deceased,  setting  forth  that  he  has  .jqq^ 
filed  his  final  account  of  his  administration  upon  sud  estate  in  this  coart,  and 
that  the  same  has  been  duly  audited,  allowed  and  confirmed ;  that  all  the  debts 
and  expenses  of  administration  have  been  fblly  paid ;  and  that  a  portion  of  said 
estate  remains  to  be  divided  among  the  heirs  of  said  deceased,  and  praying 
among  other  things  for  an  order  of  distribation  of  the  residue  of  said  estate 
among  the  persons  entitled  ^ 

It  is  ordered,  that  all  persons  interested  in  the  estate  of  the  said  James  Blair, 
deceased,  be  and  appear  before  the  Probate  Court  of  the  city  and  county  of 
San  Francisco,  at  the  court  room  of  said  court,  in  the  city  hall,  in  the  city  and 
county  of  San  Francisco,  on  the  fourth  day  of  March,  A.  D.  1861,  at  eleven 
o'clock,  in  the  forenoon  of  that  day,  then  and  there  to  show  cause  why  an  order 
of  distribution  should  not  be  made  of  the  residue  of  said  estate  among  the  heirs 
and  devisees  of  the  said  James  Blair,  deceased,  according  to  law ; 

It  is  further  ordered,  that  a  copy  of  this  order  be  published  for  four  succes- 
sive weeks  before  the  said  fourth  day  of  March,  A.  D.  1861,  in  the  "  Daily 
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*  EveDiDg  Ballet  in,"  a  newspaper  printed  and  published  in  the  city  and  county  of 
of  San  Francisco. 

T.  W.  Freelon,  Probate  Jadge. 
(Indorsed) :  Filed  January  28th,  1861. 
C.  Baktlett,  Deputy  Clerk. 

State  of  California,  City  and  County  of  San  Francisco  :  ss. 

J.  B.  Guilford,  of  the  said  city  and  county,  being  duly  sworn,  says,  that  he  is 
one  of  the  proprietors  of  the  "  San  Francisco  Daily  Times,"  a  newspaper  printed, 
published  and  circulated  daily  in  said  county,  and  has  charge  of  all  the  adver- 
tisements  in  said  newspaper,  and  that  the  notice  in  the  nmtter  of  the  estate  of 
James  Blair,  deceased,  hereto  attached,  has  been  published  in  the  said  newspaper 
for  four  successive  weeks  before  the  fourth  day  of  March,  1861,  to  wit :  that 
said  notice  was  published  daily  in  said  paper  from  the  thirtieth  day  of  Januaiy, 
1861,  to  and  including  the  fourth  day  of  March,  1861. 

J.  B.  Guilford. 

Sworn  to,  this  nineteenth  day  of  April,  1858,  before  me. 
[seal.]        C.  J.  Brenhax,  Notary  Public. 


No.  208. 

Decree  of  final  distribution.    (^268,  259,  260.) 

In  the  Matter  of  the  Estate  )  In  the  Probate  Court 

OP  >  Of  the  City  and  County  of  San  Fnmdsco, 

Jakes  Blair,  Deceased.       )  State  of  C^ifomia. 

Januabt  Term,  A.  D.  1861. ) 
MoMDAT,  March  4th,  1861.    ) 

Present — M.  C.  Blakb,  Probate  Judge. 

William  Xorris,  the  administrator  of  the  estate  left  unadministered  of  the 

§280.  estate  of  James  Blair,  deceased,  having  heretofore,  to  wit :  on  the  twenty-eighth 

day  of  January,  A.  D.  1861,  filed  in  the  Probate  Court  of  the  city  and  county 

of  San  Francisco,  in  the  State  of  California,  his  petition,  setting  forth  among 

*^**  other  things : 

That  on  the  fourth  day  of  January,  A.  D.  1860,  he  duly  qualified  and  has 

ever  since  continued  to  act  as  such  administrator;  that  on  the  ninth  day  of  Jan> 

uary,  A.  D.  1860,  he  duly  filed  his  inventory  and  the  appraisement  of  said  estate ; 

4228.      '^^^^  ^^  ^^^  ^^^  fourth  day  of  January,  A.  D.  1860,  he  duly  caused  to  be 
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published notice  to  creditors  to  present  their  claims  as  reqaired  by  law ;  that     ®"^*     ^* 
more  than  one  year  has  elapsed  since  his  appointment  as  such  administrator,  and 
more  than  ten  months  have  elapsed  since  the  first  publication  of  said  notice  to 
creditors : 

That  on  the  eleventh  day  of  January,  A.  D.  1861,  he  filed  his  account  as  such  ^ 
administrator  with  a  report  of  his  administration,  and  after  due  and  legal  pro- 
ceedings thereupon  had,  said  account  was  finally  settled,  and  said  estate  is  now 
in  a  condition  to  be  closed ; 

That  certain  property,  real  and  personal,  mentioned  in  said  petition,  and  here-  ^^* 
inafter  particularly  described,  remains  in  his  hands  as  such  administrator ;  that 
the  said  property  is  community  property,  and  Mary  J.  Blair,  the  surviving  wife 
of  said  deceased  is  entitled  to  one-half  of  said  property,  and  Violet  Blair,  Jesup 
Blair  and  Lucy  J.  Blair,  minors  and  the  children  of  the  said  deceased  and  his 
said  wife,  are  entitled  to  the  other  half  of  the  said  property ; 

And  praying  for  an  order  of  distribution  of  the  said  residue  of  the  said  estate 
among  the  said  surviving  wife  and  said  children ; 

And  the  Probate  Judge  having  thereupon,  to  wit :  on  the  said  twenty-eighth  jqo 
day  of  January,  A.  D.  1861,  made  an  order  directing  all  persons  interested  in 
the  said  estate  to  appear  before  this  court,  at  the  court  room  thereof,  at  the  city 
hall,  in  the  city  and  county  of  San  Francisco,  on  Monday,  the  fourth  day  of 
March,  1861,  at  eleven  o'clock,  a.  m.,  to  show  cause,  if  any  they  have,  why  an 
order  should  not  be  gi'anted  distributing  the  said  estate  to  the  heirs  of  the  deceased, 
and  the  persons  entitled,  and  directing  a  copy  of  said  order  to  show  cause  to  be 
published  for  four  successive  weeks  in  the  "  Pacific,*'  a  newspaper  published  in 
the  city  and  county  aforesaid ; 

And  at  the  said  hour,  on  the  said  fourth  day  of  March,  A.  D.  1861,  upon 
proof  by  the  affidavit  filed  in  this  court  of  Bobert  E.  G.  Steams,  the  principal  ^289. 
clerk  and  book-keeper  in  the  office  of  the  said  newspaper,  of  the  due  publica- 
tion of  said  order  to  show  cause,  for  four  successive  weeks,  commencing  on  the 
thhrty-first  day  of  January,  A.  D.  1861,  and  upon  proof  of  the  due  service  of  a 
copy  of  the  said  order  to  show  cause  upon  the  said  William  Norris,  the  duly  |287. 
appointed  and  qualified  guardian  of  the  said  minors  Violet  Blair,  Jesup  Blair 
and  Lucy  J.  Blair,  the  said  administrator  appearing  by  his  counsel,  D.  P.  Bel- 
knap, Esq.,  and  the  said  guardian  appearing  in  person,  the  said  inventory  and 
account,  the  order  allowing  and  settling  the  same,  and  the  decree  of  due  publi- 
cation of  notice  to  creditors,  together  with  other  documentary  and  record  proo&, 
were  x)ffered  and  put  in  evidence ;  and  the  said  administrator  was  examined 
under  oath  in  open  court ;  and  it  appearing  to  the  satisfaction  of  the  court  from 
said  documentary  and  other  proofs,  and  testimony,  and  said  examination  of  said 
administrator ; 

That  said  James  Blair  died  intestate,  in  the  said  county  of  San  Francisco,  on 
or  about  the  fifteenth  day  of  December,  A.  D.  1853,  being  at  the  time  of  his  $2. 
death  a  resident  of  the  said  county  of  San  Francisco,  and  leaving  estate  therein  ; 

That  said  William  Norris  was  duly  appointed  on  the  third  day  of  January, 
A.  D.  1860,  and  duly  qualified  on  the  fourth  day  of  January,  1860,  as  adminis^ 
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ferred to.      ^^^^  ^^  jjjg  gg^^  lg^  unadministered  of  the  estate  of  James  Blair,  deceased ; 

that  on  the  ninth  day  of  January,  A.  D.  1860,  he  daly  made  and  retnnied  to 
this  court  a  true  inventory  and  appraisement  of  all  the  estate,  real  and  per- 
sonal, of  the  deceased,  which  had  come  to  his  possession  or  knowledge ;  that 
immediately  before  his  appointment,  to  wit :  on  the  fourth  day  of  Jaouaiy, 
A.  D.  1860,  he  caused  to  be  published  in  the  manner  and  for  the  period  pre- 
scribed by  this  court,  and  by  law,  in  a  newspaper  printed  in  the  county,  and 
designated  by  the  court,  a  notice  to  the  creditors  of  the  deceased,  requiring  aJI 
persons  having  claims  against  the  deceased  to  exhibit  them,  with  the  necessary 
vouchers,  within  ten  months  after  the  date  of  the  notice,  at  a  place  specified  in 
said  notice ; 

That  more  than  one  year  has  elapsed  since  his  appointment  as  such  adminis- 
^^^'  trator,  and  more  than  ten  months  have  elapsed  since  the  first  publication  of  said 
notice  to  creditors,  to  wit :  since  the  said  fourth  day  of  January,  A.  D.  1860  ; 
that  all  the  claims  against  the  said  deceased,  exhibited  to  the  said  administrator, 
all  the  debts  of  the  said  estate,  all  the  expenses  of  the  administration  thereof  thus 
far  incurred,  and  all  taxes  that  have  attached  to  or  accrued  against  the  said 
estate,  have  been  paid  and  discharged  ;  that  on  the  eleventh  day  of  January, 
A.  D.  1861,  said  administrator  rendered  a  full  account  of  his  administration, 
which,  after  due  and  legal  proceedings  thereupon  hod,  was  finally  settled  and 
allowed ; 

That  the  said  administrator  has  fully  accounted  for  all  the  estate  that  came 
to  his  hands  as  such  administrator,  and  that  the  whole  estate,  so  far  as  has  been 
^^^*  discovered,  has  been  fully  administered,  and  the  residue  thereof  is  now  ready 
4217.  for  distribution  to  the  heirs  and  the  persons  entitled ; 

That  there  remains  in  the  hands  of  said  administrator  a  residue  of  the  said 
estate,  consistiug  of  real  and  personal  property,  hereinafter  particularly  de- 
scribed, which  is  common  property,  the  same  having  been  acquired  by  the  said 
James  Blair,  in  his  life-time,  and  after  his  marriage  with  Mary  J.  Blair,  and 
during  her  life-time ; 

That  since  the  rendering  of  the  said  account  and  the  filing  of  said  petition, 
as  aforesaid,  the  sum  of  one  hundred  and  eixty-seven  dollars,  rents  and  profits, 
has  come  into  the  hands  of  the  said  administrator,  as  such,  which  is  also  comr 
mon  property,  and  the  sum  of  two  hundred  and  thirty-six  dollars  has  been  paid 
*  as  necessary  expenses  of  administration,  the  vouchers  whereof,  together  with  a 
statement  of  such  receipts  and  disbursements,  are  now  presented  and  filed,  and 
the  payments  are  approved  by  this  court ;  that  said  sum  of  one  hundred  and 
sixty-seven  dollars  and  the  sum  of  one  hundred  and  ten  doUars,  received  by  said 
administrator  for  the  personal  property  sold  at  private  sale  as  aforesaid,  and  the 
sum  of  six  hundred  and  forty-one  dollars  and  fifty-seven  cents,  the  balance 
remaining  in  the  hands  of  said  administrator  upon  the  settlement  of  his  final 
accounts,  are  entitled  to  the  credit  of  the  said  sum  of  two  hundred  and  thirty- 
six  dollars,  leaving  the  balance  now  in  the  hands  of  said  administrator  the  sum 
of  six  hundred  and  eighty-two  dollars  and  fifty-seven  cents,  subject  to  distribu- 
tion; 
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That  the  said  deceased  left  him  sarviving  his  lawful  wife,  the  said  Mary  J.    ^*^"^^  ^^' 
Blair,  and  two  miDor  children,  the  said  Yiolet  Blair  and  Jesnp  Blair,  and  after-  .^^^ 
wards  there  was  bom  to  them  another  child  sabseqaently  named  Lncy  J.  Blair, 
the  lawfdl  issae  of  the  said  James  Blair  and  his  said  wife ;  that  the  said  minors 
are  the  only  descendants  of  the  said  James  Blair,  and  are  now  living ;  that  the 
administration  of  said  estate  is  now  in  a  condition  to  be  closed,  and  no  further 
administration  is  necessary  before  the  distribution  thereof,  and  that  therefore  by 
operation  of  law  and  the  Act  of  April  17th,  1850,  [amended  May  8tA,  1861]  44^7. 
defining  the  rights  of  husband  and  wife,  one-half  of  the  said  remaining  common 
property  goes  to  the  said  surviving  wife,  Mary  J.  Blair,  and  the  other  half  to  (^ 
the  said  descendants  of  said  deceased  husband,  to  wit :  the  said  Yiolet  Blair, 
Jesup  Blair  and  Lucy  J.  Blair ; 

Now  on  this,  the  said  fourth  day  of  March,  A.  D.  1861,  on  motion  of  D.  P. 
Belknap,  Esq.,  the  counsel  for  the  said  administrator,  the  said  William  Norris, 
guardian  as  aforesaid,  being  present  and  consenting  thereto,  and  no  exceptions 
being  filed  and  no  objections  being  made  by  any  person  interested  in  the  said 
estate  or  otherwise ; 

It  is  hereby  ordered,  adjudged  and  decreed,  and  this  court,  by  vu*tue  of  the 
power  and  authority  therein  vested,  doth  order,  adjudge  and  decree  as  follows : 
that  all  the  acts  and  proceedings  of  said  administrator,  as  reported  to  this  court,  ^^^* 
and  as  appearing  upon  the  records  thereof,  be,  and  the  same  are  hereby,  approved  i^^- 
and  confirmed,  and  that  the  residue  of  the  estate  of  James  Blair,  deceased,  now 
remaining  in  his  hands  as  such  administrator,  which  estate  is  hereinafter  partic- 
ularly described,  and  any  other  property  not  now  known  or  discovered  which 
may  belong  to  the  estate  of  James  Blair,  deceased,  or  in  which  the  said  estate 
may  have  any  interest,  be,  and  the  same  is  hereby,  distributed  as  follows,  to 
wit :  the  one  equal,  undivided  half  part  thereof  is  hereby  assigned,  transferred, 
set  over,  delivered  and  distributed  to  the  said  Mary  J.  Blair,  the  said  widow  of 
the  said  James  Blair,  deceased,  and  the  other  equal,  undivided  half  of  the  said 
residue  of  the  real  and  personal  estate  to  the  said  minor  children  of  the  said 
James  Blair,  deceased,  to  wit :  the  said  Yiolet  Blair,  Jesup  Blair  and  Lucy  J. 
Blair,  that  is  to  say,  to  the  said  Yiolet  Blair,  one  undivid^  sixth  ;  to  the  said 
Jesup  Blair,  another  undivided  sixth  ;  and  to  the  said  Lucy  J.  Blair,  the  other 
and  remaining  undivided  sixth  of  the  whole  of  said  residue  of  the  said  estate ; 
And  it  is  further  ordered,  that  the  said  William  Norris,  administrator,  as 
aforesaid,  upon  payment  and  delivery  of  the  property  now  remaining  in  his  hands  .^^^ 
to  the  said  heirs,  and  persons  entitled,  as  hereinbefore  ordered,  and  upon  filing 
due  and  proper  vouchers  and  receipts  therefor  in  this  court,  be  fully  and  finally 
discharged  from  his  trust  as  such  administrator  as  aforesaid,  and  that  his  sure- 
ties shall  thereupon  and  thenceforth  be  discharged  from  all  liability  for  the 
future  acts  of  said  administrator ; 

The  following  is  the  personal  property,  and  a  particular  description  of  the 
real  estate  remaining  in  the  hands  of  the  said  administrator  belonging  to  the 
said  estate  of  said  James  Blair,  deceased,  being  the  said  residue  of  the  said 
estate  referred  to  in  this  order  and  decree,  and  of  which  distribution  is  ordered 
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adjudged  and  decreed  as  aforesaid,  to  wit:  [here  follows  statement  of  the  per- 
sonal, and  a  description  of  the  real  estate.'\ 
(296.      It  is  farther  ordered,  that  a  certified  copy  of  this  decree  be  recorded  in  the 
office  of  the  recorder  of  the  city  and  coonty  of  San  Francisco. 
Dated,  etc  (Signed,)        M.  0.  Blakb,  Probate  Judge. 


No.  209. 

Decree  of  distribution^  with  order  of  oontribution  by  deviseee 

and  legatees.    (U81,  268.) 

In  thk  Mattsb  of  the  Estatb  ) 

OF  V   At  a  Term  of  the  Probate  Court,  held,  etc. 

A.  B.,  Deceasbd.  ) 

pPor  preUminaries  see  preceding  form,  and  condnde  as  follows] : 

And  it  further  appearing  to  this  coort,  that  after  the  settlement  and  allowance 
of  the  account  of  said  ezecator  there  remains  in  his  hands  the  som  of  $3,000, 
and  there  also  remains  the  real  estate  hereinafter  described,  sabject  to  distribu- 
tion; 

And  it  further  appearing,  that  by  the  will  of  said  deceased  all  his  personal 
estate  is  bequeathed  to  0.  D.,  E.  F.  and  G.  H.,  in  equal  portions,  except  as 
hereinafter  stated ; 

And  it  further  appearing  to  this  court,  that  under  and  by  the  provisions  of  the 
41S1  ^^  ^^*  ^^  dwelling  house  of  the  deceased,  with  the  lot  of  hind  upon  which 
the  same  is  situated,  and  the  furniture  therein,  were  devised  and  bequeathed  to 
C.  D.,  and  that  in  the  course  of  administration  it  became  necessary  to  sell  said 
house  and  lot  and  sud  ftumiture  to  pay  the  debts  of  said  deceased,  and  that  such 
property  was  duly  sold  and  the  sale  confirmed  by  the  order  of  this  court,  and 
said  property  being  ascertained  by  such  sale  to  be  of  the  value  of  $10,000 ; 

And  it  further  appearing,  that  all  the  remaining  property  of  said  estate  that 
has  not  been  appropriated  to  the  payment  of  debts  and  the  expenses  of  admin- 
istration, has  been  devised  and  bequeathed  to  E.  F.  and  G.  H.,  and  is  worth,  as 
appears  by  the  report  of  H.  J.  Labatt,  referee,  duly  filed  herein  and  confirmed, 
the  sum  of  $50,000 ; 

And  it  lurther  appearing,  that  the  said  property  so  devised  and  bequeathed      I 
to  said  E.  F.  and  G.  H.,  consists  of  a  certain  tract  of  land  in  the  county  of     * 
Tehama,  State  of  California,  known  as  the  rancho  "  Willy,"  and  described  as 
follows :  \description'\  of  the  value  of  $40,000,  and  the  cattle  thereon  valued  at 
(272.  $10,000,  and  is  taken  by  them  jointly  and  in  common,  and  said  E.  F.  and  G.  H., 

nor  either  of  them  having  made  any  request  to  have  such  property  divided ; 
{274.  .  And  it  lurther  appearing  to  this  court,  that  said  E.  F.  does  not  reside  in  this 
State  and  has  no  agent  therein,  and  that  it  is  necessary  that  some  person  should 
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be  authorized  to  take  poasesBion  and  charge  of  the  same  for  the  benefit  of  said 
B.P.; 

Now,  therefore,  it  is  hereby  ordered,  a^jndged  and  decreed,  that  distribution 
of  said  estate  be  now  made  as  foUows : 

1.  That  said  sum  of  $3,000  be  distribnted  equally  between  said  0.  D.,  £.  F., 
and  O.  H.,  and  tliat  said  executor  pay  to  each  the  sum  of  $1,000 ; 

2.  That  said  E.  F.  and  G.  H.,  being  actually  interested  in  the  only  remain- 
ing estate  undisposed  of,  which  is  the  value  of  $50,000,  and  the  property  devised 
and  bequeathed  to  said  0.  D.  having  been  necessarily  sold  for  the  payment  of 
the  debts  and  expenses  of  the  estate,  making  contribution  according  to  their 
respective  interests  to  the  said  G.  D.,  which  is  one-half  from  each ;  that  the  sum 
to  be  contributed  to  said  0.  D.  is  the  sum  of  $8,333.33)^,  which  the  said  E. 

F.  and  Q.  H.  are  hereby  decreed  to  pay  to  the  said  G.  D.,  on&-half  each ; 

3.  That  upon  the  payment  of  said  sum  by  said  E.  F.  and  G.  H.  to  said  G. 
D.,  or  in  any  other  manner  accounting  to  his  satisfaction  for  the  same,  the  said 
remaining  portion  of  this  estate,  to  wit :  said  rancho  and  the  cattle  thereon  be 
distributed  to,  and  be  decreed  to  be,  the  property  and  estate  of  said  E.  F.  and 

G.  H.; 

And  it  is  f\iirther  ordered,  that  the  said  G.  H.  be  appointed  an  agent  to  take 
poBsession  and  charge  of  said  estete  and  property  of  said  E.  F.,  upon  his  giving 
a  bond  to  the  judge  of  probate  of  this  county,  in  the  sum  of  $5,000,  to  be  ^^ 
approved  by  sud  judge,  conditioned  faithfully  to  manage  and  account  for  such 
estate; 

And  it  is  further  ordered,  that  upon  filing  in  this  court  the  proofs  of  perfonn- 
ance  by  said  executor  and  by  said  devisees  E.  F.  and  G.  H.,  as  hereinbefore  ^^' 
ordered,  this  decree  shall  take  full  eflfect  and  be  declared  to  be  completed  and 
final,  and  said  executor  shall  be  held  to  be  discharged  from  further  liability.        {2B6 

Let  a  copy  of  this  order  be  recorded  in  Tehama  county. 

M.  N.,  Probate  Judge. 
Dated,  etc 


No.  210. 

Fetiflon  for  a  deoree  of  partitioii  and  distribution. 
r  (H260  to  272.) 

IH  lEE  MaITKB  OF  THE  EnT ATE  1  j„  ^  p^j^^  (^^ 

Dayid  MoBOAN,  D«,«AHED.     J     0i<7  and  Ooiinty  of  S«i  FnuioiBCO. 

To  the  Hon.  the  Probate  Gourt  of  the  Gity  and  Gounty  of  San  Francisco : 

Your  petitioners,  John  Morgan,  Mary  Morgan,  Elizabeth  Morgan  and  Mar- 
garet Percival,  (formerly  Margaret  Morgan)  respectfully  represent,  that  they 
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^"^  ^^  are  the  brother  and  asten  of  David  Morgu,  deoeMad,  and  tfast  they  are,  90 
.^^^  far  as  known  to  them,  his  only  heira  at  law ; 

That  the  said  David  Morgan  died  in  the  dty  and  coanty  of  San  FranciBoo, 
(2.  on  the  twenty-ninth  day  of  October,  1857,  of  which  said  county  he  was  then 
and  for  a  long  time  had  been  a  resident,  leaving  estate  therein  to  the  value  of 
about  $15,000; 

That  among  the  effects  of  said  David  Morgan  was  fonnd  a  will,  dated  Jao- 
nary  Ist,  1850,  reciting  that  he  **  willed  and  bequeathed  "  all  his  estate  of  eveiy 
kind  to  Isaac  Levick,  and  appointing  the  sud  Levick  his  executor ; 

That  at  the  time  of  the  death  of  said  David  Morgan,  the  said  laaac  Levick 
»42.  having  previoosly  died,  there  was  no  executor  competent  to  act,  and  the  said 
will  was  presented  to  this  court  by  Robert  C.  Bogere,  the  then  public  adminis- 
trator of  the  dty  and  county  of  San  Francisco,  to  whom  letters  of  administga- 
tion  with  the  will  annexed  were  issued  on  the  nineteenth  day  of  November,  1857 ; 

That  the  said  estate  of  David  Morgan,  deceased,  has  been  duly  and  fully 

administered  under  the  direction  of  this  court  by  the  said  B.  0.  Bogera,  admin- 

(268.  istrator,  who  has  rendered  an  account  of  his  administration,  which  has  been 

duly  examined,  and  which  was  passed  to  a  final  settlement  by  this  court  on  the 

twenty-ninth  day  of  September,  1859 ; 

That  the  sud  Isaac  Levick  died  on  the day  of  September,  1857,  being 

at  the  time  of  his  death  a  resident  of  the  dty  and  county  of  San  Frandsoo,  and 
leaving  estate  therein  of  the  value  of  915,000  or  thereabouts ;  that  the  estate 
of  Isaac  Levick  has  also  been  administered  upon  in  this  court  by  the  sold  B.  G. 
Bogers,  then  public  administrator,  who  was  appointed  administrator  thereof  00 
the  eighth  day  of  Mardi,  1858,  which  administration  is  now  pending ; 

Tour  petitioners  fhther  show,  that  there  is  a  large  amount  of  estate,  real  and 
personal,  remaining  in  the  hands  of  said  administrator,  the  property  of  the  estate 
of  David  Morgan,  deceased,  subject  to  distribution ;  that  the  final  settlement  of 
(858.  the  accounts  of  said  administrator  made,  as  aforesaid,  on  the  twenty-ninth  day 
of  September,  1859,  showed  a  balance  of  moneys  remaining  in  his  hands  after 
the  payment  of  debts  and  expenses  of  administration  to  that  date  of  one  hun- 
dred and  sixty-seven  dollars  and  thirty-three  cents ;  and  since  that  period  he  has 
been  in  the  receipt  of  rents  and  profits,  amounting  to  the  sum  of  seventy  dol- 
lars per  month,  or  thereabouts; 

That  the  other  property  of  the  estate  of  David  Morgan,  deceased,  consists 
principally  of  an  undivided  one4ialf  interest  in  and  to  a  certain  lot  of  land  and 
the  buildings  thereon,  lying  upon  the  north-west  comer  of  Dnpont  and  Clay 
streets,  in  the  city  and  county  of  San  Frandsoo,  being  one  hundred  and  thirty- 
seven  and  one-half  feet  front  on  Dupont  street  by  sixty-eight  and  threequarters 
feet  on  Broadway; 

That  said  lot  of  land  is  in  common  and  undivided  with  the  real  estate  of  the 
(209.  estate  of  Isaac  Levick,  deceased,  each  of  said  estates  having  a  half  interest 
therein; 

Your  petitioners  further  show,  that  by  the  death  of  Isaac  Levick,  whidi 
occurred  previously  to  the  death  of  said  David  Morgan,  the  devise  and  bequest 
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contained  in  said  will  in  favor  of  said  Isaac  Levick  lapsed  and  fitiled,  and  never 
vested  in  the  said  Isaac  Levick ;  - 

That  the  estate  of  the  said  David  Morgan  at  his  death  descended  in  the  man- 
ner designated  by,  and  byvirtae  of,  the  law  of  descents  applicable  in  cases  of 
intestacy ;  that  the  said  David  Morgan  died  withont  leaving  issue  or  the  descend- 
ants of  any  issae,  nor  father  nor  mother  him  sorviving,  and  that  your  petitioners 
are  the  nearest  relations  of  said  Morgan,  and  the  only  persons  of  the  same  class 
or  degree  of  kin  with  themselves,  who  were  living  at  the  time  of  his  death ; 

Yonr  petitioners  further  show,  that  npon  the  death  of  said  David  Morgan 
they  inherited  his  estate  as  his  lawful  heirs,  share  and  share  alike,  and  that  they  ^^^ 
are  now  entitled  to  a  distribution  thereof,  and  for  the  purposes  of  such  distribu- 
tion that  a  partition  and  division  of  the  real  estate  should  be  made  as  provided 
bylaw; 

That  partition  of  said  land  should  first  be  made  between  the  estete  of  David  ^^ 
Morgan,  deceased,  and  the  estate  of  Isaac  Levick,  deceased,  and  of  that  portion 
to  be  assigned  thereby  to  the  estate  of  David  Morgan,  a  partition  should  be 
made  between  your  petitioners  in  equal  shares ;  or  if  the  said  land  or  any  part  ^^' 
liiereof  cannot  be  otherwise  &irly  divided,  that  the  same  should  be  sold,  and   ^ 
the  proceeds  distributed  according  to  the  respective  rights  of  aU  parties  entitled ; 

Wherefore  your  petitioners  pray  this  Hon.  Court  that  a  decree  of  partition 
and  distribution  may  be  ordered ;  that  the  real  estate  held  in  conmion  and  undi- 
vided between  the  estate  of  David  Morgan,  deceased,  and  the  estate  of  Isaac 
Levick,  deceased,  may  be  divided,  and  that  the  separate  estate  of  David  Mor- 
gan may  be  divided,  allotted  and  distributed  to  and  among  these  heirs,  your 
petitioners,  according  to  their  several  and  respective  rights  and  interests  upon  the 
appointment  of  commissioners,  and  the  proper  proceedipgs  to  be  had  according 
to  the  statute  in  such  cases  made  and  provided ;  or  if  the  said  land  or  any  part 
thereof  cannot  otherwise  be  fairly  divided,  that  the  same  may  be  sold  and  the 
proceeds  distributed  among  the  parties  interested  acoordiiig  to  the  respective 
rights  of  each  and  all  the  several  estates  and  persons  entitled ;  and  that  your 
petitioners  and  each  of  them  respectively  may  receive  the  portions  of  said  estate 
of  David  Morgan  coming  to  than,  and  that  they  and  each  of  them  may  have 
all  the  benefit  and  relief  to  which  they  may  be  entitied ; 

To  which  end  your  petitioners  pray  that  an  order  may  be  made  directing  that 
aQ  persons  inter^ted  in  this  estate  appear  before  this  court  or  the  probate 
judge  thereof,  at  a  time  and  place  to  be  specified,  not  less  than  four  nor  more  *^^' 
than  ten  weeks  from  the  time  of  making  said  order,  to  show  cause  why  an  order  (^^'• 
should  not  be  granted,  directing  that  partition  be  made  between  said  estates, 
and  that  distribution  be  made  of  the  estate  of  David  Morgan,  deceased,  anil 
that  partition  be  made  of  the  real  estate  thereof  among  these  petitioners,  or 
if  the  same  cannot  otherwise  be  &irly  divided,  that  the  same  be  sold  and  the 
proceeds  be  distributed  among  those  entitied,  or  that  such  other  or  further  or 
different  order  may  be  made  as  will  be  just  and  proper  in  the  premises. 

And  your  petitioners  will  ever  pray,  ete. 

Dated,  ete.  Signed,  etc. 


SMtioDfn- 
ftrrtd  to. 
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No.  211. 


Petition  for  order  to  oonflrm  partition  made  by  agreement, 
and  to  direct  administrator  to  make  partition  deed,    (a.) 


Ih  the  Matter  of  the  Estate  )  Id  tlie  Probate  Court 

OF  V  Of  the  Oity  nod  Oounty  of  San  FnmdBCO, 

Patrice  Dillon,  Deceased.    i  State  of  California. 


To  the  Hon.  the  Probate  Coart  of  the  City  and  County  of  San  Francisoo : 

The  petition  of  Francis  Sahnon,  Michael  Beese,  Angnstos  J.  Bowie,  Mazy 
E.  Gwin,  and  her  hnsband,  William  M.  Gwin,  Gnstaye  Tonchard,  Henzy 
Mathey,  Edward  J.  Pringle,  S.  M.  Mezes,  C.  D.  Poston  and  Abram  W. 
Thompson  for  and  assignee  of  the  interest  of  D.  S.  Gr^ry,  sheweth : 

That  heretofore,  to  wit :  in  the  month  of  Angost,  1857|  Patrice  Dillon,  the 
deceased,  aforesaid,  and  yoor  petitioners  were  the  owners  as  tenants  in  common, 
as  set  forth  in  their  agreement  hereafter  written,  of  a  certain  tract  of  land  or 
rancho,  in  the  county  of  Sonoma,  hereinafter  moM  particularly  described,  and 
the  said  Patrice  Dillon  acting  by  his  attorneys,  Gustave  Touchard  and  A.  C. 
Whitcomb,  thereunto  duly  authorized  by  power  of  attorney,  a  copy  of  which  is 
hereto  annexed  and  made  part  hereof,  made  and  executed  together  with  your 
petitioners  a  certain  contract  or  agreement  in  writing  in  the  words  and  figures 
following : 


Memorandum  of  an  agreement  entered  into  this 


day  of  August,  1857, 


between  Gustave  Touchard,  Francis  Salmon,  Michael  Reese,  Aug.  J.  Bowie, 
Mary  E.  Gwin,  Henry  Mathey,  Patrice  Dillon,  Edward  J.  Pringle,  S.  M.  Mezes, 
C.  D.  Poston  and  D.  S.  Gregory : 

Where&s,  the  aforesaid  parties  are,  or  daim  to  be  the  owners  of  the  rancho 
atuated  in  the  county  of  Sonoma,  and  State  of  California,  and  known  as  the 
rancho  "  Boblar  de  la  Miseria,"  and  described  as  follows : 

[Here  f (Mows  description  of  property]  ; 

And  whereas  the  aforesaid  parties  are  or  claim  to  be  the  owners  as  tenants  in 
common  of  said  ranch  (except  as  hereinbefore  excepted)  in  the  proportions  fol- 
lowing, to  wit : 


Gustave  Touchard 4.32 

Francis  Salmon 8.32 

Michael  Reese 4.32 

Aug.  J.  Bowie 4.32 

Mary  B.  Gwin 4.32 

Henry  Matiiey 1.32 


Patrice  Dillon 3.32 

Edward  J.  Pringle 1.32 

S.  M.  Mezes 1.32 

C.  D.  Poston 1.32 

D.  S.  Gregory 1.32 


(a)  This  Ibrm,  lelected  from  fhe  flies  of  the  eoort,  altboa^  ftpplioaUe  onlj  to  the  parttenlar 
elrcimutencee  of  thlg  cafe,  Is  Inserted  here  Is  sofgestlTe.  Its  aatliori^  most  be  looked  Ibrtn 
Cbap.  IX,  ant€. 


APPENDIX.  cxcix 

Section p  re- 

And  whereas  the  said  parties,  tenants  in  common,  as  aforesaid,  desire  to  make 

an  amicable  partition  of  their  said  interest  in  said  rancho  : 
Now  this  agreement  witnesseth : 

Art  1.  Abram  W.  Thompson,  sorreyor,  is  hereby  appointed  a  commissioner  to 
make  partition  of  said  rancho,  as  follows  : 

Art  2.  The  exterior  limits  of  the  entire  rancho  are  to  be  considered  for  the 
pnrpoees  of  this  partition,  as  already  ascertained  by  the  survey  heretofore 
made  by  the  Surveyor  General  of  the  United  States,  and  approved  by  him. 

Art  3.  The  said  A.  W,  Thompson  shall  take  and  survey  as  a  guide,  and  shall 
first  separate  firom  the  main  body  of  said  rancho  the  half  league  herein- 
before mentioned  and  described. 

Art  4.  He  shall  then  run  up  the  remainder  of  said  ranch  into  sections,  half 
sections  and  quarter  sections,  as  is  done  by  the  surveyors  of  the  Govern- 
ment of  the  United  States. 

Art  5.  He  shall  then  divide  the  said  sections,  half  sections  and  quarter  sections 
into  thirty-two  different  lots,  all  of  which  shall  be  as  nearly  equal  in  value 
as  may  be,  and  in  which  is  to  be  considered  quantity  and  quality  of  soil, 
hill  and  valley,  proximity  to  embarcaderos,  etc.,  etc. 

Art  6.  Said  commissioner  shaU  then  mark  and  number  the  said  lots  from  one 
to  thirty-two,  on  a  map  to  be  made  by  him  for  that  purpose. 

Art.  7.  After  the  said  allotment  shall  be  made  and  marked  as  aforesaid,  the 
said  commissioner  by  a  notice  in  writing  to  be  served  personally  on  the 
parties  hereto  or  his  or  their  attorney  or  attorneys  in  fact,  shall  require  the 
parties  hereto  to  appear  before  him  at  a  given  day  and  hour,  and  at  a 
given  place  in  the  city  of  San  Francisco,  to  be  designated  in  said  notice, 
for  the  purpose  of  making  a  final  partition  of  said  interest  in  said  rancho. 

Art.  8.  On  the  day  and  hour,  and  at  the  place  designated  in  said  notice,  pro- 
vided all  the  parties  hereto  or  their  attorneys  in  fact  shall  have  had  at  least 
five  days  written  notice  as  aforesaid,  the  said  commissioner  shall  proceed  to 
make  the  said  partition  as  follows  :  he  shall  number  thirty-two  pieces  of 
paper  tcom  one  (1)  to  thirty-two  (32)  inclusive,  fold  them  so  that  the  num- 
bers cannot  be  seen,  and  put  them  in  a  hat.  The  parties  hereto  in  the 
order  in  which  their  names  are  set  forth  in  this  agreement  shall  then  take 
each  from  said  hat  one,  two,  three,  four  or  more  of  said  pieces  of  paper 
contuning  said  numbers,  according  as  he  shall  be  entitled  to  one,  two, 
three,  four  or  more  thirty-seconds.  Ilie  said  commissioner  shall  then  put 
into  a  hat,  other  thirty-two  pieces  of  paper,  to  be  numbered  from  one  (1) 
to  thirty-two  (32)  inclusive,  and  to  be  folded  as  aforesaid,  which  shall  then 
be  drawn  from  the  hat  by  the  parties  hereto  or  his  or  their  attorney  or 
attorneys  in  fact,  as  the  case  may  be,  in  the  order  which  shall  be  ascer- 
tained by  the  first  drawing. 

Art  9.  The  parties  hereto  shall  be  entitled  to  the  lot  or  lots,  as  the  case  may 
be,  on  the  map,  the  number  or  numbers  of  which  shall  correspond  with  the 
like  number  or  numbers  which  shall  be  last  drawn  by  each  respectively. 

Art.  10.  As  soon  as  the  said  drawing  shall  be  made  as  aforesaid,  the  said  com- 
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e>ectioiii  re- 
*^^  ^^'  misBioDer  ahall  set  forth  »  a  report  to  be  by  him  attadied  to  the  said  mi^. 
and  to  be  made  a  part  thereof,  the  result  of  said  drawing,  which  said 
report  is  to  be  signed  and  dated  bj  him  the  said  commisBioner. 
Art  12.  The  costs  of  this  partition  are  to  be  paid  by  the  parties  hereto,  in 
proportion  to  their  interest,  and  it  is  hereby  further  agreed  that  the  same 
shall  be  paid  at  the  time  of  said  partition,  and  if  any  one  shall  be  in 
de&ult,  the  said  commiasioDer  is  to  look  for  payment  to  the  defikoltii^ 
party  and  not  to  the  other  parties  hereto. 

[Signed  by  the  parties  to  the  coDtracL] 

Whereby  and  by  means  whoeof  the  said  Patrice  DQlon  became  and  was 
boond  to  your  petitioners  to  make  and  enfSst  to  be  made  partition  of  the  said 
rancho  according  to  the  terms  of  said  agreemait,  and  to  join  with  yoar  peti- 
tioners in  making  qonveyance  of  the  several  lots  or  portions  thereof  in  severalty, 
according  to  the  partition  to  be  made  as  aforesaid  between  the  said  parties  : 
And  your  petitioners  further  allege  that  the  said  Abram  W.  ThcMnpson  entered 
upon  said  rancho  and  made  survey  thereof  and  divided  the  same  into  sections 
and  quarter  sections,  and  into  thirty-two  difierent  lots  or  portions,  as  in  and  by 
said  agreement  required,  and  marked  and  numbered  the  said  lots,  and  presented 
to  parties  signing  said  agreement  the  map  of  his  said  survey  and  division, 
marked  and  numbered  as  by  said  agreement  required,  and  the  same  was  by  the 
said  parties  examined  and  approved,  a  copy  of  which  map  is  hereto  annexed 
afid  made  part  hereof ;  and  the  costs  of  said  survey  and  division,  amounting  to 
the  sum  of  eight  hundred  dollars  or  thereabouts  were  paid  by  the  said  parties  in 
proportion  to  their  interest  as  aforesaid  in  said  rancho ;  and,  afterwards  and 
before  the  drawing  of  the  lots  and  the  final  partition  of  said  rancho,  to  wit :  on 
or  about  the  twelfth  day  of  October,  A.  D.  1857,  the  said  Patrice  Dillon  died ; 
that  after  the  issuance  of  letters  of  administration  herein  to  Gustave  Touchard, 
the  said  Abram  W.  Thompson,  commisBioner  in  said  agreement  named,  pro- 
ceeded to  make  the  drawing  and  allotment  specified  by  said  agreement ;  that 
due  notice  was  given  according  to  the  terms  of  the  said  agreement  to  the  said 
Gustave  Touchard,  administrator  of  the  estate  of -said  Dillon,  and  to  yoar 
petitioners  of  the  time  and  place  of  the  said  drawing  of  allotments,  and  on  the 
fifteenth  day  of  February,  1858,  in  the  presence  of  said  Touchard,  administrar 
tor  aforesaid,  and  of  your  petitioners,  the  said  commissioner  made  partition  of 
the  said  rancho  in  the  manner  and  form  set  forth  and  prescribed  by  the  said 
agreement ;  and  the  several  parties  to  the  said  agreement  drew  and  became 
entitled  to  the  subdivisions  or  allotmentB  hereinafter  set  forth  to  each  of  them,  viz : 

Augustus  Bowie To  Nos.  19,  23, 16,  28. 

Patrice  Dillon,  by  the  drawing  of  Gustave  Touchard,  adm'r.To  Nos.  12, 17, 4. 

Edward  J.  Pringle To  No.  32 

C.  D.  Poston To  No.  11. 

S.  M.  Mezes    To  No.  18. 

Francis  Salmon To  Nos.  24,  22,  6,  29,  9,  2,  8,  26. 

Michael  Beese To.  Nos.  7, 14, 13,  30. 
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8«otions  re- 
Mary  E.Gwin .To  Nob.  25,  31,  U,  6.    *™*  *^- 

Gustave  Touchard To  Nos.  1,  3,  21,  20. 

Abram  Thompson,  for,  and  assignee  of  the  interests  of  D.  S.  Gr^ory .  To  No.  10. 
Henry  Mathey To  No.  27. 

Am  will  appear  by  the  certificate  of  the  said  commissioner  hereto  annexed, 
which  said  nombers  are  marked  upon  the  map  of  the  said  comnussioner  and 
indicate  the  sabdiyisions  or  allotments  to  which  the  said  parties  are  respectively 
entitled  in  severalty,  whereby  and  by  means  of  the  premises  the  several  parties 
to  the  said  agreement  have  become  entitled  to  hold  in  severalty  their  respective 
portions  of  the  said  rancho,  and  are  held  and  bonnd^to  make  conveyances  by 
deed  according  to  the  partition  aforesaid,  so  that  each  may  hold  in  severalty  the 
portion  to  which  he  is  entitled  free  and  dear  of  the  claims  of  the  other  parties ; 
and  yoar  petitioners  are  ready  and  willing  to  join  in  a  deed  of  partition  as 
aforesaid,  and  are  desirous  that  the  said  Touduurd,  administrator  aforesaid,  may 
be  authorized  and  directed  to  join  with  them  in  a  deed  of  partition  to  carry  out 
the  true  meaning  and  efi^  of  the  above  written  agreement  of  the  said  Dillon. 
Wherefore,  your  petitioners  pray  that  the  said  Gustave  Touchard,  administrator 
of  the  estate  of  tiie  said  Patrice  Dillon,  may  be  authorized  and  directed  in  con- 
sideration of  the  conveyance  to  him  the  said  Touchard,  by  your  petitioners,  of 
all  their  estate  and  int^est  in  subdivisions,  numbers  twelve,  (12)  seventeen,  (17) 
and  four,  (4)  aforesaid  of  the  said  rancho,  to  execute  to  your  petitioners  such 
deed  of  conveyance  as  shall  release  and  convey  to  them  respectively  all  his 
estate  and  interest,  and  all  the  estate  of  the  said  Dillon,  at  the  time  of  his  death 
in  and  to  the  subdivisions  to  which  they  are  respectively  entitled  as  herein  set 
forth. 

And  your  petitioners  will  ever  pray,  etc. 

Dated,  etc  [Signed  by  the  petitioners.] 

EXHIBIT  A. 

Power  of  attorney  of  Patrice  Dillon,  referred  to  and  made  a  part  of  the  fore- 
going petition. 
[Here  follows  the  power  of  attorney  in  /u//.] 

EXHIBIT  B. 

CEBTinOATE  OP  THB  OOMMISSIONSB  BEFEBBED  TO. 

In  accordance  with  an  article  of  agreement  made  and  entered  into  by  and 
between  the  joint  owners  of  the  estate  in  Sonoma  county.  State  of  Oaliforma, 
known  as  the  *'  Rancho  Boblar  de  la  Miseria,"  bearing  date  August,  1857, 1 
have  this  day  made  the  final  drawing  of  the  allotments  or  divisions  thereof. 
The  said  joint  owners  have  been  duly  notified,  and  being  present  in  person  or 
by  proper  representations ;  and  all  the  provisions  of  the  said  agreement  ficdly 
and  truly  carried  out  The  result  of  this  drawing  I  hereby  certify  to  be  as 
follows :  the  numbers  here  set  down  being  drawn  in  reference  to  the  numbers  of 
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the  anotments  flhown  upon  tbe  map,  and  fidd  notes  of  the  sorrey  made  by  me 
of  the  said  estate  for  tUs  purpose  in  September  and  October,  1857. 

Augnstas  J.  Bowie Nob.  19,  23, 16,  28, 

Gnstave  Toachard,  as  administrator  of  the  estate  of  Patrice 

Dillon , Noa.  12,  17, 4. 

Edward  J.  Pringle. No.  32. 

0.  D.  Poston No.  11. 

8.  M.  Mezes No.  18. 

Mrs.  Mary  E.  Gwin..  .• Nob.  25,  31, 15,  5. 

Francis  Salmon « .Nos.  24, 22,  6,  29,  9,  2,  8,  26. 

Michad  Beese Nos.  7, 14, 1 3,  30. 

G.  Tonchard Nos,  1,  3,  21,  20. 

Abram  W.  Thompson,  for  and  aamgnee  of  the  interest  of 

D.  S.  Gregory  and  Henry  Mathey No.  10,  27. 

A.  W.  Thompson,  Sorveyor  and  Commissioner. 

San  Francisco,  Febmaiy  15th,  1858. 


No.  212. 
Petition  for  partition*   ($268.) 
In  thb  Matteb  of  the  Estatb)  j^^  p^^^^  ^^ 

Francis  Hokn,  Deceased.     )  ^^  *^^  ^^  ^^  ^"^^  ^^  ^"^  Francisoo. 

To  the  Hon.  the  Probate  Ooort  of  the  City  and  County  of  San  Francisco  : 

The  petition  of  Frederick  Adolphns  Hoen  and  Maigaret  Louisa  Hooi, 
^^^  respectfhHy  showeth  :  that  by  the  decree  of  distribution  of  this  Hon.  conrt, 
made  herem  on  the  twenty-seroith  day  of  Febroary,  A  D.  1860,  the  estate, 
real  and  personal,  of  the  said  Francis  Hoen,  deceased,  was  assigned  to  yoor 
petitioners,  sole  hem  at  law  of  said  deceased,  the  proportions  or  parts  of  eadi 
being  named  therein  respectively,  according  to  their  several  rights  of  inherit- 
•  anoe ;  but  that  said  estate  so  assigned  is  in  common  and  undivided,  and  the 
respective  shares  of  said  petitioners  are  not  separated  and  distingoished  ; 
fan.  Wherefiwe  your  petitioners  pray  that  partition  of  said  property  so  assigned 
as  aforesaid  may  be  made,  and  that  the  req)ective  shares  of  yoor  petitionera, 
and  each  of  them,  may  be  partitioned  and  separated  and  set  <^  to  them  respect- 
ively, in  the  proportions  named  in  said  decree,  as  the  heirs  at  law  of  said 
deceased,  reference  to  which  decree,  the  same  being  cm  file  in  this  court,  is  made 
as  a  part  of  this  petition ;  and  that  a  day  may  be  appointed  for  hearing  this 
application,  and  that  notice  thereof  may  be  given  to  all  persons  interested  in 
said  estate  residmg  in  the  State  of  Calif<Mmia,  or  their  guardians,  and  to  agoots. 
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attonaeys,  or  gnardians,  if  there  be  any  in  this  State  of  such  interested  persons 
as  reside  out  of  the  State,  and  that  this  court  will  direct  whether  sach  notice 
shall  be  given  personally  or  by  pnblication,  and  that  some  discreet  person  may 
be  appointed  to  act  as  agent  in  this  matter  for  sach  of  said  interested  parties 
as  reside  out  of  this  State  who  have  no  agents,  attom^s,  or  guardians  in  this 
State. 

And  your  petitioners  will  ever  pray,  etc. 

Dated  San  Francisco,  April  23d,  1860. 

Sauitdbrs  &  Campbell,  Attorneys  for 
Frederick  Adolphns  Hoen  and  Miyrgaret  Ixmisa  HoeiL 

We  hereby  anthorize  and  consent  to  the  foregomg  petition  for  partition  and 
diTision  of  onr  interests  in  the  said  estate. 
Dated  San  Francisco,  April  23d,  1860. 

Fbxderick  Adolpbits  Hobk, 
Maboabbt  Louisa  Horn. 
By  H.  Hentsoh,  their  Attorney  in  fact. 
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No.  218. 

Order  appointing  day  of  hearing,  and  directing  notice  to  be 

given.    (§268.) 


Lr  THE  Mattxb  of  the  Estate  1  In  the  Probate  Ooort 

OP  >  Of  the  City  and  County  of  San 

Frahois  Hoen,  Deceased.      )  State  of  GaJifomia. 


On  reading  and  filing  the  petition  of  Frederick  Adolphns  Hoen  and  Marga- 
ret Lonisa  Hoen,  praying  for  a  partition  of  the  estate,  real  and  personal,  of  said 
deceased,  heretofore  assigned  to  said  petitioners,  among  the  respective  parties 
entitied  thereto ; 

It  is  ordered  that  the  hearing  of  said  application  be  appointed  for  Monday,  f  980. 
the  seventh  (7tb)  day  of  May,  A.  D.  1860,  at  eleven  o'dodc,  a.  k.,  of  that  day, 
at  the  court  room  of  this  court,  at  the  city  hall,  in  the  city  and  county  of  San 
Francisco,  and  that  notice  thereof  be  given  personally  to  each  of  said  parties 
named  in  said  decree,  as  heira  of  said  deceased  or  to  tiieir  gnardians  who  may  §268. 
reside  in  this  State,  if  they  can  be  found,  and  to  the  agents,  attorneys  or  gnard- 
ians, if  any  there  be  in  this  State  of  such  as  reside  out  of  the  State,  by  serv- 
ing them  with  a  copy  of  this  order  at  least  ten  days  before  the  said  day-of 
bettring,  and  that  notice  be  given  to  all  such  interested  as  cannot  be  personally 
served  by  publishing  a  copy  of  this  order  daily,  until  said  day  appointed  for 


0eetioMi«- 
ftrrad  to. 
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the  hearing  of  said  appUcation,  id  the  '^  San  Francisco  Herald,"  a  newqiaper 
published  in  the  city  and  county  of  San  Francisco. 
Dated  San  Francisco,  April  25th,  A.  D.  1860. 

(Signed,)  M.  G.  Blakb, 

Goonty  Judge,  and  ex  officio  Probate  Judge. 

I  hereby  a<^owledge  doe  and  legal  service  of  a  cc^y  of  the  foregoing  order 
at  the  city  of  San  Francisco,  this  twenty-fifth  day  of  April,  A.  D.  1860. 

H.  J.  Weujb,  Agent  and  Attorn^ 
for  interested  parties  residing  oat  of  the  State. 
H.  HsHTSCH,  Attorney  in  &ct 
for  F.  Adolphns  Hoen  and  Margaret  Lottisa  Hoen. 


No.  214. 

Appointment  of  guardian  and  attorney  for  minors,  absent  per- 

Bons,  etc.   (§270.) 

In  the  Matter  of  the  Estate  )  In  the  Probate  Court 

OF  V  Of  the  Oity  and  Oounty  of  San  Franciseo, 

Francis  Hoen,  Deceased.     )  State  of  Califomia. 

Application  having  been  made  herein  by  Frederidc  Adolphus  Hoen  and 
Margaret  Louisa  Hoen  for  a  partition  of  the  respective  shares  of  the  estate  of 
said  deceased  to  the  heirs  at  law ;  and  the  hearing  of  said  application  having 
been  appointed  for  the  seventh  day  of  May  next,  and  notice  of  such  hearing 
being  ordered  to  be  given  to  all  parties  interested  ; 

It  is  hereby  ordered  that  Henry  J.  Wells,  Esq.,  be,  and  he  is  hereby  ap> 
pointed  guardian  for  all  minors  and  insane  persons  interested  in  the  estate  to  be 
'  divided^  and  he  is  also  appointed  to  act  as  agent  and  attorney  for  such  of  said 
interested  parties  as  may  reside  out  of  this  State,  in  the  matter  of  such  parti- 
tion. 

M.  C.  Blaee,  Probate  Judge. 

San  Francisco,  April  25th,  A.  D.  1861. 
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No.  216. 

Proof  of  service  of  notice.    (§260.) 

Lr  THE  Matter  of  thb  Estate  )  In  the  Probate  Court 

OF  V  Of  the  Oity  and  Coontj  of  San  Francuoo, 

Francis  HoeKi  Deceased.     )  State  of  CcJifomia. 

State  of  California,  ) 

City  and  County  of  San  Francisco,  J    ' 

Alexander  Campbell  being  first  duly  sworn,  doth  depose  and  say,  that  he  is 
one  of  the  firm  of  Sannders  &  Campbell,  the  attorneys  for  Frederick  Adolphns 
Hoen  and  Margaret  Lonisa  Hoen,  the  heirs  of  said  deceased ;  that  said  heirs 
reside  ont  of  this  State,  and  have  no  general  or  testamentary  goardian  within 
the  State,  and  none  ha^e  been  found  upon  whom  to  serve  a  copy  of  the  order 
of  this  coart  in  the  aboYe  matter  made  therein  on  the  twenty-fifth  day  of  April, 
A.  D.  1860,  except  Henry  J.  Wells,  who  was  heretofore  appointed  guardian  of 
all  minors,  and  non-residents,  and  insane  persons  interested  in  said  estate  for 
certain  special  purposes  in  the  progress  of  the  proceedings  in  this  estate ;  but 
that  due  notice  of  said  order  has  beoi  given  by  publication  thereof  as  required 
in  and  by  said  order,  and  by  personal  service  thereof  upon  the  said  Henry  J.  §368. 
Wells,  Esq.,  the  agent  and  attorney  appointed  by  this  court  to  represent  inter- 
ested parties  residing  out  of  the  estate,  and  Henry  Hentsch,  Esq.,  the  attorney 

in  &ct  of  said  heir. 

A.  Campbell. 

Subscribed  and  sworn  to  before  me,  this  seventh  day  of  May,  A.  D.  1860. 

Wm.  B.  Satteblbb,  Deputy  Clerk. 

[For  proof  of  publication,  see  form  No.  109,  and  note  to  form  No.  92,  ante,'\ 
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No.  216. 

Order  of  partition  and  appointment  of  oonunissioners.   (^261.) 

In  the  Matter  op  the  Estate  )  In  the  Probate  Court 

OF  V  Of  the  City  and  County  of  San  Frandsoo, 

Fbancis  Hoen,  Deceased.     I  State  of  Califomia. 


The  application  of  Frederick  Adolphns  Hoen  and  Margaret  Louisa  Hoen  for 
a  partition  of  the  property  of  this  estate  assigned  to  the  heirs  of  said  deceased, 
this  day  coming  on  to  be  heard  in  accordance  with  the  decree  of  this  court, 
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^"*^  *^  duly  nuuk  and  entered  on  the  twenty-fifth  day  of  April,  1860,  asaigning  and 
diatribating  the  residae  of  the  estate  of  Francia  Hoen,  deceased,  to  said  peti- 
tioners  in  eqoal  parts,  share  and  share  alike ;  and  doe  notice  of  this  implication 
haTing  been  given  as  directed  by  said  order  and  proof  thereof,  to  the  satisfiM)- 
tion  of  ttiis  court,  being  made  and  filed,  and  all  the  hebs  of  said  deceased,  as 
named  in  the  decree  of  the  twenty-eeTenth  day  of  February,  A.  D.  1860,  assign- 
^  log  said  property,  appearing  eitto  in  person  or  by  attorney,  agent  or  goardian, 
or  by  assignee,  and  assentii^  thereto,  and  the  matter  being  duly  considered  by 
theooort; 

It  is  hereby  ordered,  adjudged  and  decreed,  that  the  application  of  said  heirs 
be  granted,  and  that  sadi  partition  be  made,  and  D.  P.  Belknap,  Freeland 
^  '  Holmes  and  Elijah  Bigelow,  are  hereby  appointed  comnussioners  for  that  par- 
pose,  and  whose  daty  it  shall  be  to  make  division  of  the  real  estate  of  the  estate 
of  Francis  Hoen,  deceased  in  the  city  and  coonty  of  San  Francisco,  in  accord- 
ance with  the  former  decree  of  this  court,  assigning  and  distributing  said  estate 
to  the  said  petitioners,  the  heirs  of  Francis  Hoen,  deceased,  as  aforesud* 

M.  0.  Blakb, 
County  Judge,  and  ex  officio  Probate  Judge. 
San  Francisco,  May  7th,  1860. 


No.  217. 

Warrant  to  commissioners.    (i26L) 

§981.  ^  certified  copy  of  the  order  appointing  commissioners,  and  of  the  decree 
assigning  and  distributing  the  estate  is  issued  to  them  as  thdr  warrant,  upon 
which  their  oath  is  endorsed  as  follows : 


State  of  Califosnia, 
OirT  Aim  County  of  San  Fbanoisoo. 


.}"• 


We,  Freeland  Holmes,  D.  P.  Belknap  and  Elijah  Bigelow,  and  each  of  us, 
do  solemnly  swear  that  we  will  faithfully  discharge  the  duties  of  commiasioneis 
to  make  partition  of  the  estate  of  Francis  Hoen,  deceased,  according  to  the 
best  of  our  ability. 

Freeland  Holmsb, 

D.  P.  Belknap, 
£.  Bigelow. 
Sworn  before  me,  this  tenth  day  of  May,  1860. 

Columbus  Bartlett, 
Deputy  Clerk  of  the  Probate  Court 
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No.  218. 

Kotioe  to  appear  before  oommissioners  in  partition. 

In  the  Matibe  o»  ibx  Esiatk  1  p^^^^^  ^^^ 

Francis  Ho^.  Dkoeasbd.     J      0i<7  airi  County  of  San  Fmndsco. 

To  H.  J.  Wells,  Esq.,  agent,  etc.,  for  the  minor  and  absent  heirs  of  said  estate  : 

Sir— You  will  please  take  notice  that  the  undersigned  commissioners  duly  «270. 
appointed  by  the  court  to  make  a  partition  of  the  estate  of  Francis  Hoen 
deceased,  will  meet  at  the  office  of  D.  F.  Belknap,  Esq.,  one  of  said  commis- 
sioners, on  the  north-west  comer  cff  Montgomery  and  Merchant  streets,  in  the 
city  of  San  Francisco,  on  Saturday,  the  nineteenth  day  of  May,  1860,  to  make 
such  partition  of  said  estate.  D.  P.  Belknap, 

F.  HOLMBS, 
E.  BlOBLOW, 

San  Francisco,  May  14th,  1860.  Commissioners,  etc. 

I  accept  service  of  the  within  notice,  this  fourteenth  day  of  May,  1860. 

H.  J.  Wblls, 
Agent,  etc.,  for  absent  and  minor  heirs. 


fleotloiiare- 
ftrred  to. 


No.  219. 

Beport  of  oomxnissioners  in  partition.   (^271.) 
In  thb  Mattbb  of  the  Estate^  j^  ^  ^^^  ^^^ 

Francis  Hobn,  Dbcbasbd.     j"  ^^  ^^  ^^  "^  ^"""^^  ^^  ^^  Francisco. 

To  the  Hon.  the  Probate  Court  of  the  City  and  County  of  San  Francisco : 

The  undersigned  duly  appointed  by  the  order  of  this  Hon.  Court  commis- 
sioners to  make  partition  of  the  estate  of  Francis  Hoen,  deceased,  respectfully 
report: 

That  they  have  performed  services  as  such  commissioners  under  the  warrant 
issued  to  them  by  this  court,  as  follows :  ^     * 

Before  proceeding  to  make  distribution,  they  viewed  and  examined  all  the 
real  estate  belonging  to  the  said  estate  of  Francis  Hoen,  deceased,  which  said 
real  estate  is  described  as  follows : 

[Here  insert  description.] 


f 
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ferred to.  Qnyi^g  1^  ]m^  hni^  bnfldiDg  erected  thereon,  two  Btories  in  h^gbt,  fronting 

thirty  feet  on  Union  street,  by  fifty-six  feet  nine  inches  in  depth,  the  remaining 
eight  feet  nine  inches  of  said  lot  being  nsed  as  an  all^  way ; 
§270.  That  due  notice  in  writing  was  given  by  yoar  commisBiooers  to  the  parties 
in  interest  by  their  doly  appointed  agent,  Henry  J.  Wells,  Esq.,  a  copy  of  whidi 
notice,  together  with  aduiiflBioa  of  service  therarf^  is  hereonto  annexed  and  fiied 
herewith,  notifying  said  parties  that  the  comnussionerB  would  proceed  at  the 
time  and  place  therein  named  to  make  partition  and  distribution  of  said  estate ; 

That  at  the  time  and  place  in  said  notice  named,  your  commiasionerB  met  and 
were  attended  by  the  said  parties  interested  to  wit :  the  heirs  of  said  deceased 
as  named  in  the  decree  of  this  court,  dated  February  27  th,  1860,  as  follows : 
Frederick  Adolphus  Hoen  and  Margaret  Louisa  Hoen,  by  Henry  J.  Wells,  their 
duly  appointed  agent,  and  Saunders  &  Campbell,  their  attorneys;  and  also  by 
Henry  Hentsch,  the  administrator  of  the  estate  of  Francis  Hoen,  deceased,  by 
Saunders  &  Campbell,  his  attorn^ ; 

That  by  the  terms  of  said  decree  it  appears  that  there  are  but  two  heirs  of 
said  deceased,  both  of  whom  stand  in  the  first  degree,  and  are  therefore  entitled 
to  one-half  each  of  said  estate ; 

That  at  said  meeting  of  the  commissioners,  the  above  matters  were  duly  oon- 
sidered,  and  the  parties  interested  being  r^resented,  as  aforesaid,  and  being  duly 
heard ;  and  it  appearing  that  said  lot  of  land  has  a  frontage  of  only  thirtf-eight 
feet  nine  inches,  and  that  thirty  feet  of  this  frontage,  by  the  whole  depth  of  said 
lot,  is  occupied  by  a  substantial,  well-built  brick  stnictnre  of  two  stories  in  height, 
leaving  a  passage  way  of  dght  feet  nine  inches  along  the  east  side ;  and  it 
appearing  on  the  judgment  of  your  commiasionerB,  and  of  tiie  parties  preaenty 
said  property  cannot  otherwise  be  feirly  divided,  the  same  being  incapable  of 
actual  partition,  it  was  considered  necessary  that  the  premises  should  be  sold 
and  the  proceeds  distributed ; 

Wherefore,  your  commissioners  respectfhlly  recommend  that  said  property  be 
sold  by  the  order  of  this  court,  and  that  tlM  sum  of,  the  proceeds  of  sud  sale 
and  the  rents  of  the  property  up  to  the  time  of  sale  and  oonveyanoe,  after  the 
payment  of  the  necessary  costs  and  diarges,  be  equally  divided  between  the  said 
heirs  Frederick  Adolphus  Hoen  and  Margaret  Louisa  Hoen,  share  and  share 
alike.    All  of  which  is  respectfully  submitted. 

F.  HOLMBS, 
\'  E.  BlOELOW, 

D.  P.  Belknap, 

San  Francisco,  May  19th,  1860.  Commissioner. 


fMS. 


Sections  re- 
ferred to. 
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No.  220. 
Order  oonflrming  report  of  commissioners.   (271.) 

IM  THE  MaTIBE  OF  TEE  ESTAT.  |  p,^^^^  ^^ 

FaANCia  HoKN,  DBCBA8BD.      f       City  and  Oounty  Of  San  Francisco. 

On  readiDg  and  filing  the  report  of  Freeland  Holmes,  Elijah  Bigelow  and  D. 
P.  Belknap,  commissioners  appointed  pursuant  to  the  former  order  of  this  court,  f 27l« 
made  on  the  seyenth  day  of  May,  A.  D.  1860,  to  make  partition  and  division  of 
the  estate  of  said  deceased  among  the  heirs  at  law,  from  which  report  it  appears 
among  other  things  that  after  having  been  sworn  before  the  clerk  of  said  court 
to  faithfully  discharge  the  duties  of  such  commissioners  to  make  partition  of  the  i^f^* 
said  estate,  they  did,  on  the  nineteenth  day  of  May,  instant,  in  the  presence  of 
the  said  heirs  at  law  represented  by  their  attorney  and  counsel,  and  Henry  J.  ^     ' 
Wells,  Esq.,  agent  and  attorney  for  parties  interested  residing  out  of  the  State, 
cause  an  examination  and  survey  to  be  made  of  the  lands  and  premises  described 
in  the  said  order  first  above  mentioned,  and  did  find  thereupon  that  the  said 
lands  and  premises  were  and  are  incapable  of  &ir  and  actual  partition  and  divia-  ^ 
ion  among  the  said  heirs  at  law,  whereupon  the  said  commissioners  did  recom- 
mend a  sale  of  the  said  premises  and  Uiereafber  a  division  of  the  proceeds  of 
said  sale  among  the  said  heirs  at  law  according  to  their  respective  interests  and 
shares; 

Now,  on  motion  of  Alexander  Campbell,  of  counsel  for  the  petitioners,  the 
said  heirs  at  law,  Henry  J.  Wells,  the  agent  and  attorney  heretofore  appointed 
for  minors  and  interested  parties  reddmg  out  of  the  State  appearing  and  con- 
senting thereto,  and  no  one  appearing  to  oppose,  it  is  ordered  that  the  said 
report  of  said  commissioners  be,  and  the  same  is  hereby  in  all  respects  confirmed. 

M.  C.  Blake, 
County  Judge,  and  ex  officio  Probate  Judge. 

Dated,  San  Francisco,  June  26th,  1860. 


No.  221. 

Order  of  sale  for  purposes  of  partition.    (^268.) 


In  thb  Matter  of  the  Estate  )  In  the  Probate  Court 

OP  V  Of  the  City  and  Covaitv  of  San  Francisco, 

Fbakcis  Hoen,  Deceased.       )  State  of  Ualifomia. 


Whereas,  heretofore,  to  wit :  on  the  twenty-seventh  day  of  February,  I860,. 

14 
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a  decree  of  distribntioD  was  entered  herda,  ordering  and  decreeing  that  tlie 
idne  of  said  estate  be  distributed  among  the  heirs  at  law  of  said  estate  in  the 
following  proportions,  to  wit :  one  eqnal  undiyided  half  tho^eof  onto  Frederick 
Adolphos  Hoen,  son  of  the  said  Francis  Hoen,  deceased,  and  one  eqnal  nndi- 
Tided  half  unto  Margaret  Louisa  Hoen,  daughter  of  said  Francis  Hoen,  deceased ; 
and  whereas,  a  portion  of  the  residae  of  said  estate  consisted  of  a  tract  of  knd 
situated  in  said  city  and  county  of  Ban  Francisco,  particularly  described  in  the 
said  decree,  to  which  reference  is  hereby  made ;  and  thereupon  upon  petition  of 
the  said  heirs  a  decree  for  the  partition  of  the  said  tract  among  the  heirs  was 
entered  therein  on  the  seventh  day  of  May,  A.  D.  1860,  and  D.  P.  Belknap,  Free- 
land  Holmes  and  Elijah  Bigelew  were  appointed  commissioners  to  make  said  par- 
tition ;  and  tlie  said  commissioners  having  filed  their  report,  from  which  it  appean 
among  other  things  that  the  said  lands  and  premises  w&e  and  are  incapable  of 
fair  and  actual  partition  and  division  among  the  heirs  at  law ;  and  the  said  ocxn- 
missioners  having  recommended  a  sale  thereof,  and  thereafter  a  division  of  the 
proceeds  of  said  sale  among  the  said  heirs  at  law,  according  to  their  respective 
interests  and  shares ;  and  the  said  report  having  this  day  been  duly  confirmed ; 

Now,  on  motion  of  Alexander  Oampbell,  Esq.,  of  counsel  for  said  heirs  at 
law,  and  no  one  appearing  to  oppose,  and  it  appearing  to  the  court  on  due  delib- 
eration necessary  and  expedient  that  a  sale  of  the  said  premises  should  be  made 
in  accordance  with  the  recommendation  of  the  said  commissioners  and  the  stat- 
ute in  such  case  made  and  provided, 

It  is  by  the  said  court  ordered,  adjudged  and  decreed,  that  Henry  Hentsch,  the 
ia(fe.  administrator  of  said  estate,  do  forthwith  proceed  to  sell  at  public  auction,  to 
the  highest  bidder  for  cash,  the  following  described  property  belonging  to  the 
said  estate,  that  is  to  say :  all  that  certain  lot,  piece  of  land,  etc. 

[Here  follows  de8criptionJ\ 

And  it  is  further  ordered,  that  the  said  administrator,  before  proceeding  to 
make  the  sales  aforesaid,  give  due  notice  of  the  time  or  times,  place  or  places, 
of  holding  said  sales,  by  posting  notices  thereof  in  three  of  the  most  public  places 
in  the  said  city  and  county  of  San  Francisoo,  in  which  the  said  real  estate  is 
situated,  and  by  publishing  a  notice  thereof  in  the  '*  San  Francisco  Herald," 
a  daily  newspaper  printed  and  published  in  the  said  city  and  county  of  San 
Francisco,  for  three  weeks  successively  next  before  such'  sales,  in  which  notice 
the  lands  and  tenements  to  be  sold  shall  be  described  with  certainty,  and  that 
said  sales  be  made  between  the  hours  of  nine  o'clock  in  the  morning  and  the 
.  setting  of  the  sun  on  ^the  same  day ; 

That  the  said  administrator  in  all  things  proceed,  conduct  and  manage  said 
sales  as  by  the  statute  in  such  case  made  and  provided,  is  directed  and  required, 
and  make  doe  return  of  his  proceedings  to  the  Probate  Court,  in  and  for  the 
said  county  of  San  Francisco ; 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  said  sale  be  held  at 
•    the  auction  rooms  of  John  Middleton,  in  the  said  city  and  county,  or  such  other 
convenient  and  suitable  place  in  said  city  and  county  as  the  said  administrator 
in  bis  discretion  may  select ; 
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And  it  Is  further  ordered,  that  before  making  such  sale  the  said  administrator 
shall  give  an  additional  bond  with  two  or  more  sufficient  seeurities  in  the  penal 
sum  of  $4,000,  conditioned  that  the  said  administrator  shall  faithfully  execute 
the  duties  of  the  trust  according  to  law ; 

And  it  is  further  ordered,  that  after  said  sale  be  made  and  finally  approved 
and  confirmed  by  this  court,  that  said  administrator  shall  distribute  the  proceeds 
thereof  in  equal  shares  to  the  distributees  aforesaid,  the  said  Frederick  Adol- 
phus  Hoen  and  Margaret  Louisa  Hoen,  and  upon  producing  to  the  court  proofs 
of  such  distribution  properly  and  lawfully  made,  that  said  administrator  shall 
be  entitled  to  his  full  and  final  discharge  from  the  duties  and  obligations  of  his 
trust 

M.  G.  Blaile, 
County  Judge,  and  ex  officio  Probate  Judge. 

Dated,  San  Francisco,  June  25th,  1860. 

[See  forms  Nos.  126  and  127,  ante,] 


SectioDS  re- 
ferred to 


No.  222. 

€k>iiflrmation  of  sale  for  partition.    (^268, 271.) 

In  thb  Mattkb  of  ths  Estats  )  In  the  Probate  Oourt. 

OF  V  Of  the  City  and  County  of  San  Francisco, 

Francis  Hoen,  Deceased.      )  State  of  CsJifornia. 

It  satisfactorily  appearing  to  the  court  on  the  application  of  Henry  Hentsch, 
administrator  of  the  estate  of  Francis  Hoen,  deceased,  and  by  the  report  and 
account  of  sales  filed  this  day  by  said  administrator,  that  in  pursuance  of  the 
order  of  sale  of  the  real  estate  distributed  among  the  heirs  at  law  of  said  de- 
ceased, ho^tofore  made  on  the  twenty-fifth  day  of  June,  A.  D.  1860,  said  admin- 
istrator on  the  twenty-third  day  of  July,  A.  D.  1860,  at  the  hour  of  twelve 
o'clock,  noon,  at  the  auction  room  of  John  Middleton  &  Son,  being  also  the 
auction  room  of  John  Middleton,  and  the  place  designated  in  said  order  of  sale, 
in  the  city  and  county  of  San  Francisco,  did  sell  the  lands  and  premises  de- 
scribed as  follows,  to  wit :  all  that  certain  lot,  piece  or  parcel  of  land  situate, 
lying  and  being  in  the  city  and  county  of  San  Francisco,  State  of  Califomia, 
bounded  and  described  as  follows,  to  wit : 

[Description,] 
Together  with  the  brick  building  thereon  erected,  to  Thomas  Noonan  for  the 
price  and  sum  of  $3,800. 

And  it  fkirther  appearing,  and  having  been  proven  to  the  satisfaction  of  the 
court,  that  due  notice  of  the  time  and  place  of  holding  such  sale  was  posted  up 
in  three  of  the  most  public  places  in  the  city  and  county  of  San  Francisco, 
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'  where  said  premises  are  situate,  and  publiahed  in  the  **  San  Fraocisoo  Herald," 
a  daily  newspaper  printed  and  published  in  said  city  and  county,  for  more  than 
three  weeks  snccessiYely  next  before  said  sale,  describing  said  land  and  premises 
with  common  and  sufficient  certainty ;  and  that  said  sale  was  made  at  public 
auction,  and  in  all  things  in  conformity  with  said  order  of  sale  and  the  statute 
in  such  case  made  and  provided ;  and  that  said  purchaser  was  the  highest  bidder 
therefor,  and  said  sum  the  highest  and  best  bid  for  the  same ;  and  it  further- 
more appearing,  and  having  been  proven  to  the  satisfiaction  of  the  court,  that 
said  sale  was  legally  made  and  foirly  conducted,  and  that  the  sum  so  bid,  as 
aforesaid,  was  not  disproportionate  to  the  value  of  the  property  sold ;  and  that 
no  sum  exceeding  the  said  bid  to  the  amount  of  ten  per  centum,  exclusive  of 
the  expenses  of  a  new  sale  can  be  obtained  on  a  resale  of  said  premises ;  and  no 
person  interested  in  the  said  estate  having  filed  or  made  any  written  objections 
to  the  confirmation  of  said  sale ;  and  Henry  J.  Wells,  Esq.,  the  guardian  and 
attorney  for  the  minor  heirs  and  absentees  interested  in  said  estate,  appearing 
and  consenting  thereto. 

It  is  therefore  ordered  by  the  court,  that  the  said  sale  to  the  said  Thomas 
Noonan,  of  the  premises  herdnbefore  described,  be  and  the  same  is  hereby 
approved  and  confirmed  in  all  respects ;  and  said  administrator  is  hereby  ordered 
and  directed  to  execute  and  deliver  to  the  said  purchase  a  deed  and  convey- 
ance of  the  land  and  premises  by  him  purchased,  as  aforesaid,  conveying  to  him 
all  the  right,  title,  interest  and  estate  of  the  said  Francis  Hoen,  deceased,  in  and 
to  the  said  premises  at  the  time  of  his  death ;  and  also  all  the  right,  title,  inter- 
elt  and  estate  of  the  said  Frederick  Adolphus  Hoen  and  Margaret  Louisa  Hoen, 
heirs  at  law  and  distributees  of  said  estate,  and  each  of  them  in  and  to  the  same. 

M.  G*  Blakk, 

Dated,  etc.  County  Judge  and  ex  officio  Probate  Judge. 

[See  forms  Nos.  139  and  140,  ante.] 


No.  223. 

Beport  of  commisBionerB  in  partition— a  ftill  case. 

In  the  Matter  of  the  Estate  )  j^  ^^^  ^^^  ^^^ 

Antonio  Hall,  Deceased.      )  ^^  ^^^  ^^^^  ^  ^^^"^^^  ^^  ^an  Francisco. 

The  undersigned,  duly  appointed  by  this  Hon.  court,  commissioners,  to  make 
*  '  partition  and  distribution  of  the  estate,  real  and  personal,  of  Antonio  Hall, 
deceased,  respectfully  report : 

That  they  have  performed  services  as  such  commissioners  und^  the  warrant 
issued  to  them  by  tiiis  court,  as  follows : 

Before  proceeding  to  make  distribution,  they  caused  full  and  accurate  sur- 
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veys  to  be  made  of  all  the  real  estate  belonging  to  the  said  estate  of  Antonio 
Halli  deceased,  as  hereinafter  stated,  copies  of  which  sarveys,  with  the  field 
notes,  descriptions,  and  accompanying  maps  are  annexed  hereto,  and  made  i^ 
part  of  this  report ; 

That  they  also  examined  and  inspected  all  the  personal  estate  which  is  the 
sabject  of  distribution,  and  they  return  annexed  hereto  as  schedule  A,  a  full 
and  complete  list  of  all  said  personal  property ; 

That  thereupon,  due  notice  in  writing  was  given  by  your  commissioners,  to  all 
the  parties  in  interest,  or  their  proper  and  lawful  agents,  attorneys,  guardians  or  ^270. 
representatives,  a  copy  of  which  notice,  together  with  the  proofe  of  service 
thereof,  is  also  annexed  hereto  and  filed  herewith,  notifying  said  parties  that  the 
commissioners  would  proceed  at  the  time  and  place  therein  named  to  make  par- 
tition and  distribution  of  said  estate ; 

That  at  the  said  time  and  place,  your  commissioners  met  and  were  attended 
by  the  said  parties  interested,  to  wit :  the  heirs  of  said  deceased  as  named  in 
said  decree  of  this  court  of  January  25th,  as  follows:  Oliver  Hall,  James  Hall, 
Noah  Hall ; 

I.  Lawrence  Pool,  aasignee  of  Henry  L.  Hall,  Mary  Hall,  and  Charles  Hall,  ^^^' 
in  person ;  Ellen  L.  Hall  and  Ohauncey  B.  Hall,  minors,  by  Oliver  Hall,  their 
duly  appointed  guardian ;  Enmia  Hall  Johnson,  by  B.  G.  Johnson,  her  hus- 
band ;  Thomas  B.  Blake  and  Samuel  Blake,  by  Nathaniel  S.  Pettit,  their 
attorney  in  fact ;  Catharine  C.  Bates,  and  Andrew  C.  Bates,  by  Charles  6. 
Bryant,  their  guardian  ;  Maria  Thorp  and  Matilda  H.  Thorp,  residing  out  of  (261. 
this  State,  by  W.  B.  Fleming,  Esq.,  duly  appointed  by  your  honorable  court* as 
agents  of  such  parties  as  reside  out  of  this  State ; 

.That  your  commissioners  thereupon,  and  after  a  full  hearing  of  all  the  parties 
interested,  and  after  due  consideration,  and  in  view  of  their  instructions  as  ex- 
pressed in  said  warrant,  and  the  said  decree  of  your  honorable  court  of  January 
25th,  1658,  proceeded  to  make  partition  and  distribution  ; 

That  by  the  terms  of  said  decree,  it  appears  that  there  are  in  all,  fifteen  heirs,  _.. 
the  descendants  of  said  deceased,  of  whom  nine  stand  in  the  first  degree,  and  six 
in  the  second.    That  one  of  said  heirs,  in  the  first  degree,  Charles  Hall,  has 
received  advancements  from  the  deceased  in  his  life-time,  of  personal  estate,  ^  ^^' 
which  have  not  t>een  included  in  the  administration,  and  amount  to  what  would 
have  been  his  distributive  share  of  the  personal  property  of  said  estate  at  this 
time,  and  he  is  therefore  excluded  by  said  decree  from  receiving  any  further 
portion  of  said  personal  property  upon  this  distribution ;  that  therefore,  each  of  *^^' 
said  eight  heirs  being  of  equal  degree,  are  entitled  to  (1-1 1th)  one-eleventh  of 
said  personal  property,  and  the  remaining  six  heirs  taking  by  right  of  represen- 
tation, and  being  in  equal  degree,  are  entitled  to  (l-22d)  one  twenty-eecond 
each ; 

That  your  commissioners  therefore  divided  and  set  of  in  the  following  manner 

THE  PEBSONAL  ESTATE. 

To  Oliver  Hall  and  James  Hall,  entitled  to  one-eleventh  each,  who  1205. 


SectioDft  re- 
ferred to. 
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agreed  with  themselTeB  to  take  ibe  same  in  commoD,  a  certain  null 

(describe  it)  with  the  lease  thereof,  etc,  etc,  Tallied  at ^10,000 

To  Noah  Hall  and  I.  Lawrence  Pool,  aaaigDee  of  Henry  L.  Hall,  en- 
titled to  one^leventh  each,  the  stock  in  trade  of  deceased  at,  etc, 

(describe  it)  valued  at 10,000 

To  Maiy  Hall,  and  to  Ohanncey  B.  Hall,  and  Ellen  L.  Hall,  repre- 
sented by  Oliyer  Hall,  their  goardian,  and  Emma  Hall  Johnson, 
represented  by  R.  G.  Johnson,  her  husband,  entitled  to  one^leventh 
each,  the  horses,  cattle  and  other  property,  upon  the  rancho,  etc, 

etc.,  and  certain  mining  claims  (describe  them)  valued  at 20,000 

To  Thomas  B.  Blake  and  Samuel  Blake,  represented  by  thdr  attorney 
in  fact,  X.  S.  Pettit,  entitled  to  one-twenty-flecond  each,  a  certain 

schooner  (describe  it)  valued  at 5,000 

To  Catharine  G.  Bates  and  Andrew  G.  Bates,  r^resented  by  Charles 
G.  Bryant,  their  guardian,  entitled  to  one-twenty-second  each,  two 

certain  mortgages  (describe  them)  of  $2,500  eadi 5,000 

To  Maria  Thorp,  residmg  out  of  this  State  and  represented  by  W.  B. 
Fleming,  agent,  etc,  entitled  to  one-twenty-second,  certain  State 

bonds  (describe  them)  valued  at 2,500 

To  Matilda  H.  Thorp,  residing  out  of  thia  State,  and  represented  as 
the  foregoing,  entitled  to  one-twenty-eeoond,  certain  county  war- 
rants (describe  them)  valued  at 2,500 

Making  in  all  the  sum  of  955,000,  that  being  the  whole  amount  of  the  personal 
estate  of  said  deceased,  except  the  sum  of  $1,372.25,  in  cash,  which  the  admin- 
istrators retain  to  meet  the  expenses  of  administration,  subject  to  the  order  and 
direction  of  the  court. 

REAL  KSTATB. 

Your  commissioners  would  further  report  in  relation  to  the  real  estate : 
That  a  certain  lot  in  the  city  of  Maryaville,  described  as  follows :  (descrip- 
tion) being  of  but  little  value,  and  not  admitting,  in  the  judgment  of  your 
commissioners,  of  being  fairly  divided,  or  of  being  set  off  in  whole  to  any  of 
*  the  said  distributees  to  make  a  fair  proportion  with  the  rest,  they  rscommead 
that  the  same  be  sold,  and  that  the  cash  proceeds  be  distributed  amoi^  the  said 
heirs  in  their  respective  proportions. 

And  your  commissioners  would  further  report,  that  the  remainder  of  aaid 
real  estate  consists  of 
1st.  A  tract  of  agricultural  land  in  the  county  of  Golusi,  [describe  it]  being 

part  of  the  ranch  known  by  the  name  of  Cassay. 
2d.  A  grazing  or  stock  rancho,  lying  and  being  in  the  county  of  Monterey, 
containing  about  two  leagues  of  land. 
^297.  '^^i  said  stock  &rm  or  rancho  is  unique  and  complete  as  a  whole,  beii^  a 
small  valley  or  hollow,  having  proper  proportions  of  pasture  land  and  sowing 
land,  with  water,  surrounded  by  hills  and  not  admitting  of  division  without 
injury  to  the  same. 
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That  said  flht  named  tract  of  land,  to  wit :  the  Gassaj  rancho,  was  held  in 
common  and  undivided  between  said  deceased  and  one  John  Bidwell,  and  in  ^289. 
order  to  effect  the  purposes  of  this  commission,  yonr  commissioners,  by  agree- 
ment with  said  John  Bidwell,  made  partition  thereof,  said  Bidwell  taking  the 
northern  half  of  the  tract,  and  leaving  the  southern  half  as  the  property  of  this 
estate ;  which  said  agreement,  together  with  the  sorvey  maps,  field  notes,  etc., 
are  filed  herewith,  subject  to  the  approval  of  this  court ; 

That  the  above  matters  being  submitted  to  said  parties,  the  said  heirs  and 
their  representatives,  and  by  them  fully  understood  and  considered,  your  com- 
missioners proceeded  to  make  partition  of  said  estate,  and  allotted  and  set  off 
the  same  in  manner  and  form  following  : 

1st.  The  said  tract  of  land  above  described  as  a  stock  or  grazing  farm,  being 
incapable  of  division  without  injury  to  the  same,  and  being  of  greater  value 
than  the  share  of  any  one  party,  and  the  said  Oliver  Hall  being  the  oldest  male 
heir  of  those  in  the  first  degree,  agreeing  to  accept  the  same  and  to  pay  to  the 
other  parties  interested  their  just  pix^ortion  of  the  true  value  thereof,  and  the 
same  being  ascertained  to  be  of  the  value*  of  910,000,  your  commissioners  ^  ' 
agreed  to  assign  the  same  to  the  said  Oliver  Hall,  he  paying  or  securing  to  be 
paid  to  the  said  interested  parties  the  following  amounts : 

To  James  Hall,  Noah  Hall,  L  L.  Pool,  assignee  of  Henry  L.  Hall,  Mary  Hall, 
Chauncey  B.  Hall,  Ellen  L.  Hall,  Emma  Hall  Johnson  and  Charles  Hall,  th^ 
sum  of  eight  hundred  dollars  each,  and  to  the  remaining  heirs  the  sum  of  four 
hundred  dollars  each,  whiclt  your  commissioners  award  to  them  as  their  just 
proportion,  considered  together  with  the  partition  of  the  tract  of  land  in  Colusi 
county,  as  hereinafter  mentioned ; 

2d.  That  said  tract  of  land  in  Colusi  county,  so  partitioned  as  aforesaid,  by 
agreement  with  John  Bidwell,  and  containing  ten  thousand,  five  hundred  and 
thirty-five  acres,  was  duly  surveyed  and  divided  into  fourteen  small  tracts  and 
designated  respectively,  A,  B,  C,  D,  E,  F,  G,  H,  I,  J,  K,  L,  M,  N  and  0  ; 

And  your  comnussioners  proceeded  to  allot  and  set  off  the  same  to  the  said 
several  parties  as  hereinafter  mentioned ; 

The  whole  value  of  said  tract  of  land  being  estimated  at  $14,000,  and  the 
value  of  said  grazing  farm  in  Monterey  county,  $10,000,  would  make  a  total  of 
824,000 ; 

Of  this  amount  the  share  or  proportion  of  each  of  the  nine  parties  in  the 
first  degree  would  be  $2,000,  and  of  the  remuning  six  $1,000  each ; 

The  said  Monterey  tract,  at  a  valuation  of  $10,000,  being  taken  by  said 
Oliver  Hall,  leaves  the  sum  of  $8,000  in  money  to  be  paid  by  said  Oliver  Hall 
to  the  remaining  parties,  which  as  shown  above,  gives  the  sum  of  eight  hundred 
dollars  to  each  party  in  the  first  degree,  and  four  hundred  dollars  to  each  party 
in  the  second  degree,  and  upon  the  division  of  the  remaining  tract  of  land,  each 
party  of  the  first  degree  would  be  entitled  to  an  amount  of  land  equal  in  value 
to  $1,200,  and  each  party  of  the  second  degree  to  an  anlount  equal  to  the  sum 
of  six  hundred  dollars ; 

Your  commissioners,  therefore,  in  making  said  division  of  said  fourteen  smaller  ^205. 
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^'^  ^'  tracts,  endeavored  bo  to  estimaie  and  divide  the  same,  with  reference  to  locatiOD, 
quantity,  quality  and  all  other  advantages  and  diaadvaotages,  as  to  make  eigbt 
divisions,  of  the  valne  of  $1,200  each,  and  six  divisions,  of  the  valae  of  six 
hundred  dollars  each ; 
Your  commissioners  proceeded  therefore  to  make  the  allotment  of  said  drm- 
f365.  Iqj^  indicated  upon  said  map  as  above  stated,  by  two  separate  drawings  in  the 
presence  of  said  parties,  one  among  those  of  the  first  degree,  for  the  eight  larger 
divisions,  of  the  valne  of  $1,200  each,  and  one  among  those  of  the  second  de- 
gree for  the  six  smaller  divisions,  which  resolted  as  follows : 

James  Hall  drew D. 

NoahHaU      "  K. 

Etc.,  etc etc 

And  yonr  conmiissioneni  do  accordingly  so  apportion,  allot  and  set  off  to  13ie 
said  several  parties  int««ted  ; 

Yonr  commissioners  therefore  report  the  foregoing  summary  of  their  proceed- 
ings, and  respectfully  submit  the  Bfisne  for  the  consideration  of  your  Honor. 

Elijah  Dkwet, 

B.  H.  SlKTOK, 

Hbkbt  Baker, 

San  Francisco,  June  7th|  1858.  GommnBionef& 


No.  224. 

Aoknowledgment  of  receipt  of  property  on  distributioxL 

(W79.) 

In  thb  Matteb  of  thb  Estatv  )  Probate  Court, 

OF  V       City  and  Countj  of  San  Francisoo, 

James  Blair,  Deceased.       )  State  of  California. 

I,  William  Norris,  general  gtiardian  of  Violet  Blur,  Jesup  Blair  and  Lucy 
J.  Blair,  minors,  and  heirs  of  the  estate  of  James  Blair,  deceased,  duly  appointed 
as  such  by  the  probate  court  of  the  city  and  county  of  San  Francisco,  do 
acknowledge,  that  in  accordance  with  ^tecree  of  said  probate  court,  made  in 
the  estate  of  James  Blair,  deceased,  on  the  fourteenth  day  of  March,  A.  D. 
^979,  1861,  directing  a  final  distribution  of  the  estate,  William  Norris,  the  adminis- 
trator, etc.,  has  paid  over  and  delivered  to  me  for  said  minors,  the  one-half  of 
the  residue  of  the  estate,  which  I  have  received  for  said  minors,  being,  to  wit : 
the  sum  in  money  of  three  hundred  and  forty-one  dollars  and  twenty-nine  cents, 
and  the  possession  of  an  undivided  one-half  of  the  real  estate  as  described  and 

mentioned  in  said  decree. 

Wm.  Norris, 

General  Guardian  of  the  minors  above  named. 

Dated  San  FranciscOi  March  11th,  1861. 


j 
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No.  225. 

Beceipt  on  distribution.    (^279.) 
Ik  thb  Mattee^of  the  Estaik  )  p^^^t^  ^^^^ 

Jamm  Blair,  Deceasbd.       )  ^^  *«  ^>*y  "^  ^"»*y  "^  San  Francisco. 


Seetions  re- 
ferred to. 


I,  Mary  J.  Blair,  acknowledge  that  Wiltiam  Norris,  the  administrator  of  the 

estate  left  anadministered  of  James  Blair,  deceased,  in  accordance  with  the 

order  of  distribution  in  this  estate,  of  March  14th,  1861,  has  paid  over  to  me 

the  sum  of  three  hundred  and  fortj-one  dollars  and  twenty-nine  cents,  and  has 

delivered  to  me  his  possession  of  the  ono-half  of  the  real  estate  as  in  and  by 

said  decree  and  order  of  distribution  is  directed. 

Mart  J.  Blaib. 
Dated  San  Francisco,  March  6th,  1861. 


No.  226. 

i'iual  discharge  of  administrator.    (4279.) 


In  the  Matter  of  the  Estate  )  ^^^^^  ^j^^ 

James  Bla«!  Deceased.       j       ^^^  '^  bounty  of  San  Francisco. 

William  Norris,  the  administrator  of  the  property  left  nnadministered  of  the 
estate  of  James  Blair,  deceased,  having  this  day  duly  presented  to  the  court 
satisfactory  vouchers,  showing  that  he  has  paid  all  sums  of  money  due  firom 
him,  and  has  delivered  up,  under  the  order  of  this  court,  all  the  property  of  said 
estate  remaining  in  his  hands  to  the  parties  entitled,  and  in  particular  having 
produced  the  receipt  and  acknowledgment  of  Mary  J.  Blair,  and  also  the  receipt  $279. 
and  acknowledgment  of  William  Norris,  the  general  guardian  of  the  minors, 
Violet  Blair,  Jesup  Blair  and  Lucy  J.  Blair,  showing  that  he  has  paid  over  the 
moneys  and  delivered  up  the  property  of  said  estate  in  accordance  with  the 
directions  of  the  decree  of  distribution  made  by  this  court  on  the  fourth  day  of 
March,  A.  D.  1861,  to  the  heirs  of  the  deceased  and  the  persons  entitled  as 
named  in  said  decree,  and  has  complied  in  all  respects  with  the  terms  of  said 
decree,  and  that  as  such  administrator  he  has  performed  all  the  acts  lawfully 
required  of  him,  and  certain  documentary  and  other  proofs  being  ofifered,  and 
the  matter  being  fully  examined  and  considered  by  the  court,  and  it  being 
shown  that  the  estate  of  James  Blair,  deceased,  has  been  fully  administered,  and 
that  no  further  property  remains  in  the  hands  of  said  administrator,  and  that 
no  further  acts  remain  to  be  performed  by  him  ; 
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Now,  on  motion  of  D.  P.  Belkn<^,  of  ooanael  for  eaid  administFator,  it  is 
by  the  court  ordered,  adjudged  and  decreed,  that  said  William  Norris,  adminis- 
trator as  aforesaid,  has  fully  and  faithfully  discharged  the  duties  of  his  trost ; 
that  he  is  hereby  wholly  and  absolutely  discharged  from  all  further  duties  and 
responsibilities  as  such  administrator,  and  that  his  letters  of  administration  are 
hereby  vacated ;  that  the  said  ^tate  is.decbured  fully  distributed,  and  the  trust 
settled  and  closed ;  and  the  said  administrator  and  his  sureties  are  hereby  re- 
f279.  leased  from  any  liability  to  be  hereafter  incurred. 
Done  in  open  court,  Mardi  11th,  1861. 

M.  C.  Blakx, 
County  Judge,  and  ex  offido  Probate  Judge. 


No.  227. 

Beoord  of  iaeue  on  jury  trial  in  the  District  Court.   (^284, 20.) 
Ik  th>  Mahkr  ok  th«  Ebtat.  J  p^^^^^  ^^^ 

John  LotwoT,  Dk5«abed.      )  ^  ^  ^^^  "^  ^°°*y  "^  ^  Fnuidsco. 

Upon  the  settlement  of  the  account  of  George  W,  Hyde,  administrator  of 
this  estate,  exception  was  taken  and  duly  filed  on  the  seTeoteenth  day  <^  May, 
1858,  by  Henry  A.  Barry  and  Lucy,  his  wife,  to  a  certain  item  in  said  account, 
being  the  claim  of  Qeo.  W.  Homer  upon  a  certain  promissory  note  for  eleven 
hundred  dollars,  dated  October  16th,  1853,  upon  the  grounds  that  said  daim 
was  false  and  fraudulent,  and  that  the  same  is  a  forgery ; 

To  which  said  exception  issue  was  taken  and  joined  in  this  court  on  the  twen- 
ty-ninth day  of  July,  1858,  by  said  daimant,  Qeo,  W.  Homer ; 

Which  said  issue  being  in  the  words  and  figures  as  follows :  "  Was  the  said 
promissory  note  made  and  executed  by  the  intestate,  John  Lovejoy,  in  his  life 
time  and  delivered  to  the  said  Geo.  W.  Homer  for  a  valuable  consideration, 
and  is  the  said  promissory  note  a  valid  daim  against  the  said  estate,'*  was  duly 
certified  for  trial  to  the  District  Court  of  the  Twelfth  Judicial  District,  on  the 
fifth  day  of  July,  1858  ;  and  the  said  District  Court  having  this  day  remitted 
to  this  court  the  proceedings  upon  the  trial  of  said  issue  in  said  District  Court, 
with  the  finding  and  decision  thereon  of  said  Twelfth  District  Court,  which  find- 
ing and  decision  are  as  follows : 

In  the  Matter  of  the  Estate  |  j.^^^^  jy^^^^^  ^^^^^^ 

John  Lovejoy,  Deceased.      )         ^^^  *^^  ^^'^"^^  ^^  ^^^^  Francisco. 

We,  the  jury,  find  that  the  said  promissory  note  was  not  made  and  executed 
by  the  intestate,  John  Lovejoy,  in  his  life-time,  and  delivered  to  the  said  George 
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W.  Homer  for  a  valuable  consideratioD,  and  that  said  promissory  note  is  not  a 
valid  claim  against  the  said  estate. 

Wm.  B.  Johnston,  H.  B.  Hubbard, 

Albbbt  Milleb,  Wm.  Mabtin, 

C.  Welsh,  John  Kingsbubt, 

J.  M.  Merrill,  W.  Boot, 

H.  Enolandbe,  G.  S.  Kasson, 

S.  S.  HoTT,  Gbobob  Lamb. 

■ 

Now,  therefore,  by  virtue  of  the  law,  and  by  reason  of  the  premises,  it  is 
ordered,  adjudged  and  decreed,  that  said  exception  so  taken  as  aforesaid  by  said 
James  Qrant  and  wife  be  allowed  and  sustained,  and  that  said  claim  of  George 
W.  Homer,  to  wit :  said  promissory  note  for  eleven  hundred  dollars,  dated  Oc- 
tober 16th,  1853,  be  rejected,  the  same  being  wholly  void  and  not  a  Iqgal  claim 
against  the  estate  of  John  Lovejoy,  deceased. 

M.  G.  Blake,  Probate  Judge. 


FORMS  UNDER  GUARDIAN  ACT. 


No.  228. 

SecUonB  re- 
ferred to.  Petition  for  appointment  of  guardian.    (^386.) 


Ik  the  Matter  of  the  Estate  and     }    In  the  Probate  Ck>art  of  the 
GuABDiANSHip  OF  V  City  aod  Countj  of  Sacramento, 

G.  A.  Y.,  M.  A.  Y.  AKD  A.  Y.,  Minors.  )  State  of  California. 


To  the  Hon.  R  Bobinson,  Probate  Judge  m  and  for  said  city  and  coonty : 

The  petition  of  M.  B.  respectfoUy  shows : 

That  yoor  petitioner  is  a  relative  [or  interested  in,  or  a  friend,  as  the  ease  may 
*^'  be,  {336]  of  C.  A.  Y.,  M.  A.  Y.  and  A.  Y.,  minors,  children  of  A.  H.  Y.  and 
his  wife  S.  Y.)  lately  deceased ; 

That  said  minors  have  no  guardian  legally  appointed  by  will,  and  are  resldeotB 
in  the  said  dty  and  county,  [or  reside  without  Uie  State,  and  have  estate  within 
said  city  and  county,  as  the  case  may  be,  {336]  ; 

That  said  minors  are  entitled  to  certain  rul  estate  ntuate  in  the  counties  of 
Sacramento,  Alameda  and  Santa  Cruz,  in  said  State,  which  needs  the  care  and 
attention  of  some  fit  and  proper  person ; 

That  the  said  A.  H.  Y.,  the  father  of  said  minors,  resides  out  of  said  State, 
and  by  reason  of  his  non-residence  is  incapable  of  managing  the  said  estate  of 
said  minors,  [or  state  such  other  facts  as  show  the  necessity  or  conveniefice  of  a 
guardian]  ; 

That,  therefore,  it  is  necessary,  [or  convenient,  as  the  case  may  be,  {336]  that 
a  guardian  be  appointed  to  the  persons  and  estates  [or  either  of  them,  {336]  of 
said  nunors ; 

That  each  of  said  minors  is  under  the  age  of  fourteen  years,  to  wit :  the  said 
i887.  ^*  '^'  ^M  of  the  age  of  ten  years ;  the  said  M.  A.  Y.,  of  the  age  of  eight  years, 
and  the  said  A.  Y.,  of  the  age  of  six  years,  [or  that  each  of  said  minors  is 
above  the  age  of  fourteen  years,  to  wit,  etc.,  and  as  appears  by  the  written  nom- 
ination herewith  filed,  has  nominated  L.  T.  as  his  guardian,  subject  to  the 
approval  of  your  Honor]  ; 


; 


i 

i 
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That  the  only  relatives  of  the  said  minors  residing  in  the  said  city  and  county 
are  A.  B.,  C.  D.  and  K  F.,  and  said  minors  are  at  present  under  the  care  of  ^^- 
G.  H. ; 

Wherefore,  your  petitioner  prays  that  your  Honor  nominate  and  appoint  [or 
if  minors  are  above  the  age  of  fourteen  yearSt  say  simply  "  appoint "]  L.  T.  a 
fit  and  proper  person,  or  such  other  person  as  to  your  Honor  shall  seem  fit  and 
proper,  [or  if  minors  are  above  the  age  cf  fourteen  years,  say,  or  such  other  fit 
and  proper  person  as  said  minors  may  hereafter  nominate]  a  guardian  of  said 
minors ;  and  that  your  Honor  cause  such  notice  to  be  given  to  the  said  A.  B., 
C.  D.  and  E.  F.,  the  relatives  of  said  minors,  and  to  the  said  Q,  H.,  the  person 
under  whose  care  said  minors  are,  as  your  Honor  shall,  on  due  inquiry,  deem 
reasonable ; 

And  your  petitioner  will  ever  pray,  etc. 

M.  B. 

Dated  at  Sacramento,  Cal.,  April  19th,  A.  D.  1861. 

[For  affidavit  to  a  petition,  see  form  No.  119.] 


No.  229. 

Nomination  of  guardian  by  minors.    (4337.) 


In  thb  Matter  of  the  Estate  and    )        In  the  Probate  Court  of  the 

Guardianship  op  v     City  and  County  of  Sacramento, 

0.  A.  Y.,  M.  A.  Y.  and  A.  Y.,  Minors,  i  State  of  California. 


To  the  Hon.  B.  Robinson,  Probate  Judge  of  the  City  and  County  of  Sacra- 
mento: 

"We,  the  undersigned,  minors  abpve  the  age  of  fourteen  years,  hweby  nomi- 
nate and  respectfully  request  your  Honor  to  appoint  L.  T.  our  guardian. 

C.  A.  Y.,  aged  fifteen  years. 
M.  A.  Y.,  aged  seventera  years. 
A.  Y.,  aged  nineteen  years. 


', 


§887. 


Seetiour*- 
ferrtd  to. 
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No.  230. 
Order  for  notice  to  minor  to  nominate  gnardian.    (4837.) 


In  tbb  Mattkb  op  thx  Estate  ahd  )  Id  the  Probate  Court 

GuABDiANSHiF  OF  V     Of  thc  CoiiDty  of  Sao  Joaquin, 

Edward  B.  Cotter,  a  Minor.     )  State  of  Califorma. 


_  On  reading  aod  filing  the  petition  of  the  executors  of  the  last  will  and  testa- 
ment of  John  Cotter,  deceased,  praying  for  the  appointment  of  a  guardian  of 
the  person  and  estate  of  Edward  B.  Cotter,  a  minor  heir  of  sud  deceased,  now 
a  resident  of  the  conntj  of  San  Joaquin, 

It  is  ordered,  that  notice  be  given  to  said  minor,  Edward  B.  Cotter,  to  appear 
before  the  Probate  Judge  of  said  county,  in  the  Probate  Court  room,  at  the 
court  house,  in  the  city  of  Stockton,  in  said  county,  on  Monday,  the  twenty- 
ninth  day  of  June,  A.  D.  1857,  at  two  o'dock,  f.  v.,  then  and  there  to  nom- 
inate a  guardian  of  his  person  and  estate. 

J.  K.  Shafer,  Probate  Judge. 

Stockton,  May  25th,  1857. 


Na  231. 

Order  directing  notioe  of  application  for  gnardianahip  to  be 

given  to  relatives  of  minora.   (336.) 

In  the  Matter  of^the  Estate  and     )       In  the  Probate  Court  of  the 
Guardianship  OF   <  >    City  and  County  of  Sacramento, 

C.  A.  Y.,  M.  A.  Y.  AND  A.  Y.,  Minors.  )  State  of  Califomia. 

iSMs  M.  B.,  a  rdative  of  C.  A.  Y.,  M.  A.  Y.  and  A.  Y.,  minors,  children  of  A. 
H.  Y.  and  his  wife,  S.  Y.,  lately  deceased,  having  this,  the  nineteenth  day  of 
April,  A.  D.  1861,  made  application  by  petition  to  the  Probate  Judge  of  the 
city  aQd  county  of  Sacramento,  State  of  Califbmia,  for  the  aj^intment  of  L. 
T.  as  the  guardian  of  the  persons  and  estates  of  sud  minors ;  and  it  f^pearing 
to  said  Judge  that  the  only  relatives  of  the  said  minors  reeling  in  the  aud  dtj 
and  county  are  A.  B.,  C.  D.  and  £.  F.,  and  that  said  minors  are  at  present 
under  the  care  of  G.  H.,  of  said  city  and  county ;  and  upon  due  inquiiy  said 
Judge  deeming  it  reasonable  that  personal  notioe  of  said  application  shoukl  be 
given  to  said  rdatives  and  said  G.  H.  at  least  five  days  before  making  such 
appointment, 

»288.  It  is  hereby  ordered  and  directed,  that  personal  notice  of  sud  i^plicalaon  be 
given  to  said  A.  B.,  C.  D.  and  E.  F.,  the  relatives  of  said  minors,  and  to  said 
G.  H.,  the  person  under  whose  care  the  said  minors  at  present  are,  as  aforesaid, 
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by  citalidD,  to  be  addressed  directly  to  said  parties,  and  to  be  served  in  like 
manner  as  a  summons  issued  from  the  District  Court,  at  least  five  days  before 
the  twenty-ninth  day  of  April,  A.  D.  1861,  requiring  said  parties  to  appear 
before  said  Judge,  at  the  Probate  Court  room,  at  the  court  house,  in  said  city 
and  county,  on  said  twenty-ninth  day  of  April,  A.  D.  1861,  at  eleven  o'clock, 
A.  M.,  then  and  there  to  show  cause,  if  any  they  have,  why  the  said  L.  T.  should 
not  be  appointed  the  guardian  of  the  persons  and  estates  of  the  said  minors  C. 
A.  Y.,  M.  A.  Y.  and  A.  Y. 

R.  Robinson,  Probate  Judge. 

Sacramento,  April  19th,  1861. 

[For  citation  and  proof  of  service,  see  forms  Nob.  13, 14.] 


No.  232. 

Order  appointmg  guardian.    (§336.) 
[Title  of  Estate  and  Court.] 

M.  B.,  a  relative  of  C.  A.  Y.,  M.  A.  Y.  and  A.  Y.,  minors,  and  children  of 
A.  H.  Y.  and  his  wife,  S.  Y.,  lately  deceased,  having  heretofore,  to  wit :  on  the  *'*• 
nineteenth  day  of  Aj)ril,  A.  D.  1861,  made  application,  by  petition  duly  verified, 
to  the  Probate  Judge  of  the  city  and  county  of  Sacramento,  State  of  Califor- 
nia, for  the  appointment  of  L.  T.  as  the  guardian  of  the  persons  and  estates  of 
said  minors ;  and  it  having  appeared  to  said  Judge  that  the  only  relatives  of  the 
said  minors  residing  in  the  said  city  and  county  are  A.  B.,  C.  D.  and  E.  F. ; 
and  that  said  minors  are  at  present  under  the  care  of  G.  H.,  of  said  city  and 
county,  it  was  thereupon  ordered  and  directed  that  personal  notice  of  said  appli- 
cation be  given  to  said  relatives  and  to  said  G.  H.,  by  citation,  to  be  addressed  .««- 
directly  to  said  parties,  and  to  be  served  in  like  manner  as  a  summons  issued 
fi-om  the  District  Court,  at  least  five  days  before  the  twenty-ninth  day  of  April, 
A.  D.  1861,  requiring  said  parties  to  appear  before  said  Judge,  at  the  Probate 
Court  room,  at  the  court  house,  in  said  city  and  county,  on  said  twenty-ninth 
day  of  April,  A.  D.  1861,  at  eleven  o'clock,  a.  m.,  then  and  there  to  show  cause, 
if  any  they  have,  why  the  said  L.  T.  should  not  be  appointed  such  guardian ; 

Now  on  this,  the  said  twenty-ninth  day  of  April,  A.  D.  1861,  at  said  hour  ^ 

and  at  said  court  room,  upon  proof  by  the  affidavit  of  0.  P.,  a  competent  wit-  f^* 
nesB,  [|289]  of  the  due  service  of  such  citation  upon  the  said  parties  by  deliv- 
ering a  copy  thereof  to  each  of  them  personally,  at  said  city  and  county,  on  the 
twentieth  day  of  April,  A.  D.  1861,  said  Judge  proceeded  to  the  hearing  of 
said  application,  said  petitioner  and  said  L.  T.  being  present,  but  none  of  said 
parties  cited  appearing,  and  examined  said  {)etitioner  under  oath ;  and  it  appear- 
ing to  said  Judge  from  said  exammation, 


I 
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That  said  minora  have  no  gnardian  legally  appointed  by  will  and  are  residents 
*       of  said  city  and  county ; 

That  they  are  entitled  to  certain  real  estate  situate  in  the  counties  of  Sacra- 
mento, Alameda  and  Santa  Cruz,  in  said  State,  which  needs  the  care  and  atten- 
tion of  some  fit  and  proper  person ; 

That  A.  H.  T.,  the  fatbcnr  of  said  minors,  resides  out  of  said  State,  and  by 
reason  of  his  non-residence  is  incapable  of  managing  the  said  estate  of  said 
minors,  etc. ; 

[State  facts  proved.] 

That  it  is  necessary  [or  convenient,  {336]  that  a  gnardian  be  appointed  to 
the  pereons  and  estates  of  said  minors,  and  that  said  L.  T.  is  a  fit  and  proper 
person  to  be  such  guardian ;  and  said  L.  T.  consenting,  and  no  opposition  beinf^ 
made, 

It  is  hereby  ordered,  that  said  L.  T.  be  and  he  is  hereby  appointed  guardian 
of  the  persons  and  estates  of  said  minors,  G.  A.  T.,  M.  A.  T.  and  A.  T.,  and 
48i8.  that  letters  of  guardianship  of  the  persons  and  estates  of  said  minors  be  issoed 
to  him  upon  his  giving  a  bond  to  each  of  said  minors,  with  sufficient  sureties  to 
be  approved  by  (he  said  Probate  Judge,  in  the  penal  sum  of  five  hundred  dol- 
lars, conditioned  that  he  shall  faithfully  execute  the  duties  of  his  trust  accord- 
ing to  law,  and  upon  his  taking  and  subscribing  an  oath  that  he  will  perform 
the  duties  of  his  office  as  such  guardian  according  to  law. 

B.  BoBiNsoK,  Probate  Judge. 

Sacramento,  Gal,  April  29th,  A.  D.  1861. 


No.  233. 

Short  form  of  order  appointing  guardian.    (§336.) 

In  thb  Matter  op  the  Estate  1  In  the  Probate  Gourt 

AND  guardianship  OP  >•  Of  the  Gounty  of  San  Mateo, 

Katie  Dablino,  a  Minor.      )  State  of  Galifomia. 

On  reading  and  filing  the  petition,  duly  verified,  of  A.  B.,  praying  to  be 
fsas.  appointed  guardian  of  the  person  and  estate  of  ELatie  Darling,  a  minor ;  on 
motion  of  William  T.  Gough,  attorney  for  petitioner, 

It  is  ordered,  that  A.  B.  be,  and  he  is  hereby,  appointed  guardian  of  the 
person  and  estate  of  the  said  minor,  Katie  Darling,  upon  executing  and  filing  a 
bond  to  the  said  minor  in  the  sum  of  one  thousand  dollars,  conditioned  accord- 
ing to  law,  with  sufficient  sureties,  and  approved  by  the  judge  of  this  court 

Benjamin  F.  Fox, 
Gounty  Judge,  and  ex  officio  Judge  of  the  Probate  Gourt. 
Bedwood  Gity,  August  lOtb,  1861. 


i 
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No.  234. 

Guardian's  bond.    (§^343, 76,  876.) 

Know  all  men  by  these  presents  that  we,  L.  T.  as  principal,  and  B.  W.  and 
W.  H.  as  sureties,  are  held  and  firmly  bound  onto  C.  A.  Y.,  a  minor,  in  the  f848. 
sum  of  five  hundred  dollars,  lawful  money  of  the  United  States  of  America,  to 
be  paid  to  the  said  minor,  C.  A.  Y.,  for  which  payment,  well  and  truly  to  be 
made,  we  bind  ourselves,  our  and  each  of  our  heirs,  executors  and  administra- 
tors, jointly  and  severally,  firmly  by  these  presents ; 

Sealed  with  our  seals,  and  dated  this  thirtieth  day  of  April,  A.  D.  1861. 

The  condition  of  the  above  obligation  is  such,  that  whereas  an  order  was 
made  by  the  probate  judge  of  the  city  and  county  of  Sacramento,  State  of 
California,  on  the  twenty-ninth  day  of  April,  A.  D.  1861,  appointing  the  above 
bounden  L.  T.  a  guardian  of  the  person  and  estate  of  said  minor,  and  directing 
that  letters  of  guardianship  be  issued  to  him  upon  his  giving  a  bond  to  said 
minor  with  sufficient  sureties,  to  be  approved  by  said  probate  judge,  in  the 
penal  sum  of  five  hundred  dollars,  conditioned  that  he  shall  &ithfully  execute 
the  duties  of  his  trust  according  to  law,  &c. 

Now,  therefore,  if  the  said  L.  T.  shall  faithfully  execute  the  duties  of  his 
trust  according  to  law,  and  shall,  Ist,  Make  a  true  inventory  of  all  ike  estate, 
real  and  personal,  of  his  said  ward  that  ahall  come  to  his  possession  or  knowl- 
edge, and  shall  return  the  same  within  such  time  as  the  said  judge  shall  order, 

2(2.  Shall  dispose  of  and  manage  all  such  estate  according  to  law  and  for  the 
best  interest  of  said  ward,  and  faithfully  discharge  his  trust  in  relation  thereto  ; 
and  also  in  relation  to  the  care,  custody  and  education  of  said  ward, 

3d.  Shall  render  an  account  on  oath  of  the  property,  estate  and  moneys  of  said 
ward  in  his  hands  ;  and  all  proceeds  or  interest  derived  therefrom,  and  of  the 
management  and  disposition  of  the  same  within  three  months  after  his  appoint- 
ment, and  at  such  other  times  as  the  court  shall  direct ;  and, 

4th  At  the  expiration  of  his  trust  shall  settle  his  accounts  with  the  probate 
judge  or  with  the  said  ward  if  he  be  of  full  age,  or  his  legal  representa^ves  ; 
and  shall  pay  over  and  deliver  all  the  estate,  moneys  and  effects  remaining  in  his 
hands' or  due  from  him  on  such  settlement  to  the  person  or  persons  who  shall  be 
lawfully  entitled  thereto.  • 

Then  this  obligation  shall  be  void  and  of  no  effect,  else  to  remain  in  full  force 
and  virtue.  L.  T.,   [Seal. 

B.  W.,  [Seal. 
Signed,  sealed  and  delivered  in  W.  H.,  [Seal.] 

presence  of  X.  Y. 

State  of  California,  ) 

City  and  County  of  Sacbamento.  j  ^' 

B.  W.  and  W.  H.,  being  duly  sworn,  each  for  himself,  says,  that  he    is  a 
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householder  [or  freeholder]  reeident  within  the  State  of  Galifomiai  and  worth 
^^  the  said  sum  of  five  hundred  doUare  over  and  above  his  debts  and  liabilitks, 
exclosive  of  property  exempt  from  ezecation.  B.  W., 

W.  BL 
Snbflcribed  and  sworn  to  before  me,  this  thirtieth  day  of  April,  A.  D.  1861. 

B.  BcHinBOK,  Judge  of  the  Probate  Court 
of  the  City  and  County  of  Sacramento. 

[For  bond  of  ezecator  or  administrator,  see  forms  Nos.  46, 47.] 

KoTX.— The  portloDs  lUllctoed  In  ibOT*  form  maj  be  omitted,  betiig  deoned  to  fbim  a  part  of  Ibe 
bond,  witbont  being  e»preiid  therein.   See  SMI>} 


No.  235. 

Iietters  of  guardiaiiBliip.    (H71«  348, 878.) 

ClTT  AND^COI^^TT  tSTsI^BHTa  (  ^°  ^^^^  ^^'^• 

f848.      L.  T.  is  hereby  appointed  goardian  of  the  person  and  estate  [or  either  of 
them,  {336]  of  C.  A.  Y.,  a  minor. 

Witness :  Jerome  Madden,  derk  of  the  Probate  Court  of  the  city 
[seal.]        and  county  of  Sacramento,  with  the  seal  of  the  said  court 
affixed,  thJB  thirtieth  day  of  April,  A.  D.  1861. 
By  order  of  the  court.  Jkbomb  Madden,  Clerk. 

Oafh  of  guardian  to  be  indorsed  on  letters.   ((848.) 


Statb  of  Calipobkia, 

CiTT  AKD  COUNTT  OF  SaCRAMBMTO 


.}«• 


)8i8.      1  do  solemnly  swear  that  I  will  support  the  Constitution  of  the  United 

States  and  the  Constitution  of  the  State  of  California,  and  that  1  will  perform 

the  duties  of  my  office  as  guardian  of  the  person  and  estate  [or  either  of  them, 

{336]  of  C.  A.  Y.,  a  minor,  according  to  law.  L.  T. 

Subscribed  and  sworn  to  before  me,  this  thirtieth  day  of  April,  A.  D.  1861. 

Jeboxe  Madden,  Clerk  of  Probate  Court 
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Petition  for  appointment  of  guardian  of  incompetent  person. 

(*347.) 

Ik  thx  Mattkr  of  the  Eotate  )  In  the  Probate  Court 

AND  GUARDIANSHIP  OF  V  Of  the  OooDtj  of  San  Di^o, 

B.  K.,  AN  Inoompbtent  Person.  )  State  of  California. 

To  the  Hon.  D.  B.  Knrtz,  Probate  Jadge  of  the  County  of  San  Diego,  in 
the  State  of  California : 

The  petition  of  S.  A.,  of  said  county,  respectfully  shows : 

That  he  is  a  relative,  to  wit :  the  son  [or  a  friend,  {347]  of  B.  K.,  a  resident   g^. 
of  said  county ; 

That  said  B.  K.  is  the  owner  and  possessed  or  entitled  to  the  possession  of 
certain  real  estate  situate  in  said  county,  which  needs  constant  care  and  atten- 
tion and  prudent  management ; 

That  said  B.  K.  is  now  upwards  of  ninety-one  years  of  age,  and  by  reason 
of  his  extreme  old  age  and  of  recent  sickness,  which  has  greatly  impaired  his 
mind,  is  mentally  incompetent  to  manage  his  said  property ; 

Wherefore  your  petitioner  prays  that  after  due  legal  proceedings  Tiad  in  the  Sub- 
premises, your  Honor  appoint  a  guardian  of  the  person  and  estate  of  the  said 
B.K. 
•  Dated  August  9th,  A.  D.  1861.  S.  A. 

[Yerificatton  as  in  form  No.  lid.]  ^847. 


No.  237 

Order  appointing  time  of  hearing  foregoing  application^  and 

directing  notice  to  be  given.    (§347.) 

[Title  of  Estate  and  Court.] 

It  having  been  represented  to  the  probate  judge  of  the  county  of  San  Diego, 
State  of  California,  upon  petition,  under  oath,  by  S.  A.,  the  son  [or  a  friend,. §8*7. 
{347]  of  B.  K.,  praying  for  the  appointment  of  a  guardian  of  the  person  and 
estate  of  said  B.  E.,  that-  the  said  B.  E.,  by  reason  of  extreme  old  age,  and 
froiib  other  causes,  is  mentaOy  incompetent  to  manage  his  property ; 

It  is  ordered,  that  the  nineteenth  day  of  August,  A.  D.  1861,  at  three 
0  dock,  p.  M.,  and  the  county  court  room,  at  the  ^court  house  in  San  Di^,  in 
said  county,  be,  and  the  same  are  hereby,  appointed  as  a  time  and  place  of  hear- 
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log  the  case,  and  that  notice  be  given  of  the  said  time  and  place  of  bearing  the 
2gg  case,  not  less  than  five  days  before  the  time  so  appointed,  by  citation  to  be 
addressed  to  the  said  B.  K.,  and  to  be  served  in  like  manner  as  a  summons 
issued  from  the  Distri(ft  Court ; 
^^j  And  it  is  further  ordered,  that  the  said  R.  K.,  if  able  to  attend,  be  prodaced 
before  said  probate  judge  on  the  said  hearing. 

D.  B.  KusTZ,  Probate  Judge. 
Dated  at  San  Diego,  April  9th,  A.  D.  1861. 


^847. 


No.  238. 

Order  appointiiig  guardian  of  incompetent  person.    (§348.) 
\Tttlr  of  Estate  and  Court.] 

It  having  been  heretofore,  to  wit :  on  the  ninth  day  of  August,  A.  D.  1861, 
represented  to  the  probate  judge  of  the  couuty  of  San  Diego,  State  of  Califor^ 
nia,  upon  petition,  under  oath,  by  S.  A.,  the  son  of  B.  K.,  praying  for  the 
appointment  of  a  guardian  of  the  person  and  estate  of  said  B.  K. ;  that  the 
said  B.  E.,  by  reason  of  extreme  old  age,  and  from  other  causes,  is  mentally 
incompetent  to  manage  his  property ;  « 

And  the  said  probate  judge  having  thereupon  ordered  that  this,  the  nine- 
teenth day  of  August,  A.  D.  1861,  at  three  o'clock,  p.  v.,  and  the  county  court 
room  at  the  court  house  in  San  Diego,  in  said  county,  be  appointed  as  a  time 
(288.  and  place  of  hearing  the  case,  and  that  notice  be  given  thereof  to  the  said  B.  K. 
not  less  than  five  days  before  the  time  so  appointed,  by  citation  to  be  addressed 
to  the  said  B.  E.,  and  that,  if  able  to  attend,  he  be  produced  before  said  pro- 
bate judge  on  the  said  hearing  ; 

Now  upon  this,  the  said  ninetecDth  day  of  August,  A.  D.  1861,  at  said  hour 
(289.  by  and  at  said  place,  upon  due  proof  by  the  affidavit  of  Wm.  H.  Enight,  a  com- 
petent witness,  of  the  due  service  of  such  citation  on  the  said  B.  E.,  by  deliv- 
ering a  copy  thereof  to  the  said  B.  E.  personally,  at  the  said  county,  on  the 
twelfth  day  of  August,  A.  D.  1861,  said  B.  E.  appearing  in  person  and  by  his 
(818.  counsel,  Stow  and  Patterson,  Esqrs.,  and  A.  Bix,  Esq.,  and  said  S.  A.  appear- 
ing by  J.  B.  Hart,  Esq.,  the  hearing  and  examination  upon  said  petition  were 
proceeded  with,  and  upon  said  hearing  and  examination  said  B.  E.  was  inter- 
rogated and  examined  by  said  probate  judge  in  person,  which  examination  was 
reduced  to  writing  and  filed,  and  the  testimony  of  T.  M.,  J.  S.  and  D.  C,  wit- 
nesses sworn  and  examined  on  behalf  of  the  said  petitioner  was  duly  takeo  in 
writing,  and  together  with  certain  documentary  evidence,  was  filed  ; 

And  on  the  part  of  said  B.  E.,  the  testimony  of  B.  G.,  H.  M.  G.,  and 
A.  B.  L.,  as  taken  in  a  certain  suit  between  E.,  plaintiff,  and  P.,  defendant,  in 


, 
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the District  Court,  was  filed  in  this  case  upon  the  written  stipulation  of     "^ 

the  parties ; 

And  thereupon,  after  a  full  heaping  of  the  case,  the  said  parties  by  their 
counsel  having  submitted  the  matter  of  said  petition  to  said  probate  judge  for 
decision,  upon  written  argument,  with  the  evidence  taken  and  filed  as  aforesaid, 
and  the  same  having  been  taken  under  advisement,  and  due  deliberation  having 
been  had  in  the  premises ; 

And  after  a  full  hearing  and  examination  upon  said  petition,  as  aforesaid,  it  $818. 
appearing  to  said  probate  judge  ; 

That  the  said  B.  K.  is  incapable  of  taking  care  of  himself,  and  managing 
his  property,  being  a  person  of  extreme  old  age,  imbecile  in  mind,  and  prone  to 
intemperance,  and  from  such  other  causes  mentally  incompetent  to  manage  his 
property ; 

That  he  is  in  possession  of  certain  real  estate  and  other  property  in  the  said 
county,  of  which  county  he  is  a  resident ;  and  that  it  is  necessary  that  some 
competent  and  suitable  person  should  be  appointed  a  guardian  of  his  person 
and  estate ; 

And  that  F.  Ames  is  a  fit  and  proper  person  to  have  the  care  and  custody  of 
the  said  R.  E.,  and  the  management  of  his  property ;  and  the  said  F.  Ames 
consenting. 

It  18  hereby  ordered,  that  the  said  F.  Ames  be,  and  he  is  hereby,  appointed 
the  guardian  of  the  person  and  estate  of  the  said  R.  K.,  and  that  letters  of  .g^g 
guardianship  be  issued  to  him  upon  his  giving  a  bond  to  the  said  R.  K.,  with 
sufficient  sureties,  to  be  approved  by  the  said  Probate  Judge,  in  the  penal  sum 
of  83,000,  conditioned  that  he  shall  faithfully  execute  the  duties  of  his  trust 
according  to  law,  and  upon  his  taking  and  subscribing  an  oath  that  he  will  per- 
form the  duties  of  his  office,  as  such  guardian,  according  to  law. 

D.  B.  Kurtz,  Probate  Judge. 

Dated  at  San  Diego,  August  19th,  A.  D.  1861. 


No.  239. 

Petition  of  guardian  for  order  of  sale  of  real  estate  for  benefit 

of  ward.    (^869.) 


In  the  Matter  op  the  Estate  and  J  '  In  the  Probate  Court 

Guardianship  op  l     Of  the' County  of  Santa  Clara, 

M.  K.,  T.  K.  and  J.  P.  K.,  Minors.  )  State  of  CaUfomia. 


To  the  Hon.  the  Probate  Court  of  the  county  of  Santa  Clara,  in  the  State  of 
California : 

The  petition  of  T.  B.,  the  guardian  of  the  persons  and  estates  of  M.  K.,  T.  »869. 
K.  and  J.  P.  K.,  minors,  respectfully  shows : 
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That  upon  the  petidoD  of  M.  J.  K.,  the  mother  of  aud  miiioTS,  beretoibre 
filed  in  this  court,  to  wit :  on  or  about  the  twenty-ninth  day  of  September,  A. 
D.  1860,  and  after  dae  legal  proceedings  thereupon  bad,  letters  of  gaardiapehip 
of  said  minors  were  daly  issaed  to  yoor  petitioner,  to  wit :  on  the  day  last  afore- 
said ;  that  yoar  petitioner  thereupon  duly  entered  upon  the  disdiarge  of  his 
^^'  duties  as  such  guardian,  and  afterwards,  to  ¥rit :  on  the  twenty-ninth  day  of  De- 
cember, A.  D.  1860,  your  petitioner  duly  returned  to  this  court  a  true  invenUxy 
and  an  appraisement  of  all  the  estate,  real  and  personal,  of  his  said  wards  that 
has  come  to  his  possession  and  knowledge ; 
1889.      rj^^^  ^  following  is  a  description  of  the  real  estate  and  the  condition  of  the 
estate  of  his  said  wards  that  has  come  to  his  possession  and  knowledge,  to  wit : 
[Descripium  of  real  property  and  condition  of  estate.] 
That  the  first  of  the  above  described  tracts  of  land,  and  the  said  house  tfaa%on, 
are  so  situated  that  the  same  will  inevitably  become  liable  to  heavy  street  assess- 
ments for  grading  and  other  street  improvements,  thereby  greatly  ieaBming  the 
value  of  said  tract  to  the  estate  of  said  minors,  [or  state  tuck  other  faets  as  tend 
to  show  the  expediency  of  a  sale,  {359] ; 
i856       rpi^^^  therefore  it  would  be  for  the  benefit  of  his  said  wards  that  the  said  first 

described  portion  of  their  real  estate,  situated  on street,  as  aforesaid,  should 

be  sold,  and  the  proceeds  thereof  put  out  on  interest  or  invested  in  some  pro- 
ductive stock,  [or  in  the  improvement  or  security  of  other  real  estate  of  said 
wards,  {356] ; 
«800       Wherefore,  your  petitioner  prays  that  this  Hon.  Court  make  an  order  direct- 
ing the  next  of  kin  of  the  said  wards,  and  all  persons  interested  in  the  estate,  to 
appear  before  this  court  at  a  time  and  place  therein  specified,  not  less  than  four 
nor  more  than  eight  weeks  from  the  time  of  making  such  order,  to  show  cause 
why  an  order  should  not  be  granted  for  the  sale  of  such  estate ;  and  that  upon 
such  hearing  this  Hon.  Court  may  order  said  portion  of  said  real  estate  to  be 
^^^*  sold  in  order  that  the  proceeds  thereof  may  be  put  out  at  inteiest  or  invested  in 
g^  some  productive  stock,  [or  in  the  improvement  or  security  of  other  real  estate 
*  of  said  wards,  {356]  ; 

And  your  petitioner  will  ever  pray,  etc 

T.B. 
San  Jose,  March  25th,  1861. 
[Yerification  as  in  form  No.  119.] 
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No.  240. 

Order  to  show  oaose  upon  foregoing  appUcatioii.    (§360.) 

[Title  of  Court  avd  Estate.] 

It  appearing  to  this  coiirt  from  the  petition  this  day  presented  and  filed  by  ^g^^ 
T.  B.,  ^e  guardian  of  the  person  and  estate  of  M.  E.,  T.  E.  and  J.  P.  E., 
minorSi  praying  for  an  order  of  sale  of  certain  real  estate  belonging  to  his  said 
wards,  that  it  would  be  beneficial  to  the  said  wards  that  snch  real  estate 
should  be  sold ; 

It  is  hereby  ordered,  that  the  next  of  kin  of  the  said  wards,  and  all  persons 
interested  in  the  said  estate,  appear  before  this  court  at  the  court  room  thereof, 
at  the  court  house,  in  San  Jose,  in  the  county  of  Santa  Clara,  on  Monday,  the 
twenty^second  day  of  April,  A.  D.  1861,  at  deven  o'clock,  a.  x.,  then  and  there 
to  show  cause  why  an  order  should  not  be  granted  for  the  sale  of  such  estate ; 

And  it  is  further  ordered,  that  a  copy  of  this  order  be  published  at  least  three  ^861. 
anccessive  weeks  before  the  said  hearing  of  the  said  petition,  in  the  *'  Telegraph," 
a  newspaper  printed  in  the  said  county  of  Santa  Chira. 

John  H.  Moore, 
County  Judge,  and  ex  officio  Probate  Judge. 

San  Jos6,  March  25th,  1861. 

p'or  clerk's  certificate  to  be  annexed  to  copy  of  above  order  for  publication, 
see  form  No.  121.    For  affidavit  of  publication,  see  forms  Nos.  12, 109.] 


Seotioni  re- 
ferred to. 


No.  241. 

Order  of  sale  of  real  estate  for  benefit  of  ward.    (4365.) 


In  the  Matter  of  the  Estate  and  1  In  the  Probate  Court 

Guardianship  op  v     Of  the  County  of  Santa  Clara, 

M.  K.,  T.  K.  and  J.  P.  K.,  Minors.  )  State  of  California. 


T.  B.,  the  guardian  of  the  personal  estate  of  M.  K.,  T.  E.  and  J.  P.  K., 
minors,  having  heretofore,  to  wit :  on  the  twenty-fifth  day  of  March,  A.  D.  <869 
1861,  presented  to  the  Probate  Court  of  the  county  of  Santa  Clara,  in  the 
State  of  California,  in  which  county  he  ifas  appointed  such  guardian,  his  peti- 
tion praying  for  an  order  of  sale  of  a  part  of  the  real  estate  belonging  to  said 
minors,  and  setting  forth  the  condition  of  the  estate  of  his  said  wards,  and  the 
facts  and  circumstances  on  which  the  said  petition  is  founded,  tending  to  show 
the  expediency  of  a  sale,  which  said  petition  is  verified  by  the  oath  of  the  petitioner ; 
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And  it  hayingp  appeared  to  this  coiurt  from  siich  petition  that  it  would  be 

^^'  beoeficial  to  the  said  wards  that  such  real  estate  ahoald  be  sold,  this  court  there- 
upon made  an  order  directing  the  next  of  kin  of  the  said  wards,  and  all  pereous 
interested  in  their  estate,  to  appear  before  this  court  at  a  time  and  place  therein 
specified,  not  less  than  four  nor  more  than  eight  weeks  from  the  time  of  making 
such  order,  to  wit :  at  the  court  room  of  this  court,  at  the  court  house,  in  Sao 
Jose,  in  the  county  of  Santa  Clara,  on  Monday,  the  twenty-second  day  of  April, 

(861.  A.  D.  1861,  at  eleven  o'clock,  a.  m.,  then  and  there  to  show  cause  why  an  order 
should  not  be  granted  for  the  sale  of  such  estate ;  and  directed  a  copy  of  said 
order  to  show  cause  to  be  published,  at  least  three  snccessiTe  weeks,  in  the  **  Tel- 
egraph," a  newspaper  printed  in  the  said  county ; 

^802.  Now  on  this,  the  said  twenty-second  day  of  April,  A.  D.  1661,  at  said  hour 
and  at  said  court  room,  the  time  and  place  appointed  in  said  order,  to  show 

>289.  cBXiaey  as  aforesaid,  upon  proof  by  the  affidavit  of  F.  B.  Murdock,  the  publisher 
of  said  newspaper,  of  the  due  publication  of  said  order  to  show  cause,  to  wit : 

fSei.  at  least  three  successive  weeks,  conmiencing  on  the  thirtieth  day  of  Mardi,  A. 
D  1861,  and  ending  on  the  twenty-second  day  of  April,  A.  D.  1861,  the  said 

(862.  gaardian  appearing  in  person  and  by  his  counsel,  A.  L.  Rhodes,  Esq.,  this  court 
heard  and  examined  the  proofs  and  allegations  of  the  petitioner,  neither  the  next 
of  kin  nor  any  other  person  interested  in  the  estate,  or  otherwise,  appearing  and 
objecting  to  the  granting  of  the  said  order  prayed  for,  and  on  such  hearing  the 

,^eSL  gui^  guardian  was  examined  on  oath ; 

And  after  a  full  examination,  it  appearing  to  the  court  that  the  real  estate 
'  hereinafter  particularly  described  and  ordered  to  be  sold,  and  the  building 
thereon,  are  so  situated  that  the  same  will  inevitably  become  liable  to  heavy 
street  assessments  for  grading  and  other  street  improvements,  thereby  greatly 
lessening  the  value  of  said  tract  to  the  estate  of  said  wards ;  and  that  for  that 
'  and  other  reasons  it  would  be  for  the  benefit  of  the  said  wards  that  the  sfud 
real  estate  should  be  sold  and  the  proceeds  thereof  put  out  at  interest  or  invested 
in  some  productive  stock ; 

And  it  further  appearing,  that  no  good  reason  exists  why  the  said  order  of 
sale  should  not  be  granted  as  prayed  for  in  said  petition,  and  that  all  the  pro- 

^     '  ocedings  upon  said  application  have  been  in  all  respects  strictly  conducted  in 

^^^'  accordance  with,  and  as  provided  in  the  statute  regulating  the  sales  of  real  estate 
belonging  to  minors,  and  no  exceptions  or  objections  being  taken  or  made  to 
said  sale  or  to  this  order ; 

It  is  hereby  ordered,  adjudged  and  decreed,  that  said  T.  B.,  the  guardian  of 

*865.  i]^  persons  and  estates  of  M.  K.,  T.  K.  and  J-  P.  K.,  minors,  as  aforesaid,  do, 

and  he  is  hereby  authorized  to,  sell  all  the  right,  title  and  interest  of  his  said 

'  wards,  in  and  to  the  following  real  estate,  at  public  auction,  to  the  highest  bid- 

|865.  ^^y  ^P^^  ^^  following  terms,  to  wit :  for  cash,  in  order  that  the  proceeds  may 
be  put  out  at  interest  or  invested  in  some  productive  stock ; 

(867.      It  is  farther  ordered,  that  such  sale  be  made  in  said  county,  between  the  hours 

{167.  of  nine  o'clock  in  the  morning  and  the  setting  of  the  sun  on  the  same  day ;  that 

§166.  notice  of  the  time  and  place  of  holding  the  same  be  posted  up  in  throe  of  the 
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most  public  places  in  said  coanty,  and  be  published  in  a  newspaper  printed  in 
the  same  county,  for  three  weeks  successively  next  before  such  sale,  in  which 
notice  the  lands  and  tenements  to  be  sold  shall  be  described  with  common  cer- 
tainty ;  and  that  the  said  guardian  in  all  things  proceed  and  conduct  and  man- 
age said  sale  as  by  the  statute  in  such  case  made  and  provided,  is  directed  and 
required,  and  make  due  return  of  his  proceedings  under  this  order  to  this  Pro-  ^^®' 
bate  Court  according  to  law  ; 

And  it  is  farther  ordered,  that  the  said  guardian  shall,  before  the  said  sale, 
give  bond  to  the  Probate  Judge  of  said  county,  in  the  penal  sum  of  $5,000, 
with  suflBcient  security  to  be  approved  by  said  Judge,  with  condition  to  sell  the 
said  real  estate  in  the  manner  prescribed  by  law  for  the  sales  of  real  estate  by 
executors  and  administrators ;  and  to  account  for  and  dispose  of  the  proceeds  of 
the  sale  in  the  manner  provided  by  law. 

The  following  is  the  real  estate  hereby  authorized  to  be  sold,  being  situated  ^^®' 
in  the  said  county  of  Santa  Clara,  in  the  State  of  California,  to  wit : 

[Here  desert  real  estate  to  be  sold,'] 

John  H.  Moorb, 
County  Judge,  and  ex  officio  Probate  Judge. 

Dated  at  San  Jose,  Cal.,  this  twenty*«econd  day  of  April,  A.  D.  1861. 


No.  242. 

Petition  for  order  of  sale  of  real  estate  for  maintenance  and 

benefit  of  wards.    (^369.) 

In  the  Matter  of  the  Estate  and  )  In  the  Probate  Court 

Guardianship  op  v         Of  the  County  of  Sierra, 

Charlotte  Russell,  a  Minor.     )  State  of  California. 


To  the  Hon.  the  Probate  Court  of  the  County  of  Sierra,  in  the  State  of  Cali- 
fornia : 

The  petition  of  Francis  Anderson,  the  guardian  of  the  person  and  estate  of  .g^ 
Charlotte  Russell,  a  minor,  respectfully  shows : 

That  upon  the  petition  and  the  request  of  Emma  Russell,  the  mother  of  said 
minor,  heretofore  filed  in  this  court,  to  wit :  on  the  eleventh  day  of  March,  A. 
D.  1861,  and  after  due  legal  proceedings  thereupon  had,  letters  of  guardianship 
of  the  person  and  estate  of  said  minor  were  duly  issued  to  your  petitioner, 
to  wit :  on  the  eighteenth  day  of  March,  A.  D.  1861 ;  and  that  your  petitioner 
immediately  thereapon  entered  upon  the  discharge  of  his  duties  as  such  guardian, 
and  has  ever  since  continued  to  act  as  such ; 

That  the  following  is  the  condition  of  the  estate  of  his  said  ward,  to  wit : 

Said  estate  consists  almost  wholly  of  rights  of  action  and  real  estate  which 
is  to  said  ward  entirely  unproductive  and  yields  no  income  for  her  maintenance 
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'  and  edacatioD ;  she  has  no  property  other  than  that  heKinafler  mentioiied  and 
described,  except  what  has  beeo  hoetofore  by  this  Probate  Court  ordered  to  be 
sold,  and  from  the  sales  thereof  no  money  has  yet  been  reoeived  by  your  peti- 
tioner.    One  sale  has  tak^  (dace  and  $1,000  was  bid  f<H*  the  property  sold,  hot 
said  sam  has  not  yet  been  paid,  nor  has  the  said  sale  been  as  yet  confirmed ; 
^407.      '^^t  said  ward  is  now  of  the  age  of  seven  years,  or  thereabouts,  and  oonse- 
quently  before  her  arrival  at  the  age  of  majority,  a  larger  sum  than  the  said 
sam  of  $1,000,  or  any  sam  that  can  be  obtained  for  the  property  heretofore 
ordered  to  be  sold,  as  aforesaid,  will  be  neoessaiy  for  her  maintenance  and  eda- 
cation; 
(869.      That  the  said  ward  has  an  interest  in  tbe  real  esbite  described  as  foUows,  to  wit: 
[Dumption.] 
All  of  which  said  real  estate  has  been  sold  onder  a  decree  of  the  District  Goart 

of  the Jadicial  District  of  the  State  of  California,  is  in  litigation,  and  in 

oonseqaenoe  of  titles  held  advosely  to  the  sud  ward  under  the  said  decree,  has  never 
yielded  to  her  any  rents  or  profits ;  and  for  the  same  reason  yonr  petitioiier  is 
unable  to  estimate  the  cash  valae  of  said  interest ; 

That  a  large  part  of  the  said  real  estate  is  unimproved  property,  fitna  which* 
without  great  expense  for  improvements,  no  income  would  arise ;  and  that  it 
would  be  beneficial  to  the  said  minor  t^  sell  such  portions  of  said  real  estate  for 
the  purpose  of  investing  the  proceeds  in  some  productive  stodc ; 

[Or  state  such  other  facts  and  circumstances  as  tend  to  show  the  necessity  and 
eocpediency  of  a  sale,  {359.] 

That  therefore  it  is  necessary  for  the  maintenance  and  education  of  the  said 
ward  to  sell  a  portion  of  the  said  real  estate,  and  would  be  beneficial  to  her  that 
the  whole  thereof  should  be  sold ; 

Wherefore,  your  petitioner  prays  that  this  Hon.  Court  make  an  order  direct- 

ing  the  next  of  ki#of  the  said  ward,  and  all  persons  interested  in  the  said 

^^'  estate,  to  appear  before  this  court,  at  a  time  and  place  therein  q>eGified,  not  less 

than  four  nor  more  than  eight  weeks  from  the  time  of  making  such  order,  to 

show  cause  why  an  order  should  not  be  granted  for  the  sale  of  such  estate ;  that 

a  copy  of  the  said  order  be  published  at  least  three  successive  weeks  in  some 

^^^'  newspaper  printed  in  the  said  county,  to  be  designated  by  this  court ;  and  that 

&882  ^^  ^  ^^™^  ^^  place  appointed  in  such  order,  or  such  other  time  as  the  hearing 

may  be  adjourned  to,  upon  proof  of  the  due  publication  of  the  said  order,  and 

§866.  9S\bt  a  full  examination,  this  Hon.  Court  grant  an  order  for  the  sale  of  the  said 

real  estate,  partly  for  the  maintenance  and  education  of  the  said  ward,  and 

partly  in  order  that  the  proceeds  may  be  put  out  and  invested,  or  that  such 

other  or  further  order  may  be  made  as  is  meet  in  the  premises ; 

And  your  petitions  will  ever  pray,  etc 

Francis  Akdebson, 
Guardian  of  the  person  and  estate  of 

Charlotte  Bussell,  a  minor. 
Downieville,  July  1st,  A.  D.  1861. 
[Verification  as  in  form  No.  119.] 
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No.  243. 

Order  of  sale  of  real  estate  for  maintenance  and  benefit  of 

ward.  (§866.) 


Ih  the  Matter  of  the  Estate  and  )  In  the  Probate  Court 

Guardianship  of  >        Of  the  County  of  Sienrra, 

Oharlottb  Bus^ll,  a.  Minor,     i  State  of  Califomia. 


Francis  Anderson,  the  guardian  of  the  person  and  estate  of  Charlotte  BusseU, 
a  minor,  having  heretofore,  to  wit :  on  the  first  day  of  July,  A.  D.  1861,  presented  gg^ 
to  the  Probate  Court  of  the  county  of  Sierra,  in  the  State  of  Califomia,  in 
which  county  he  was  appointed  such  guardian,  a  petition  praying  that  said  court 
grant  an  order  for  the  sale  of  certain  real  estate,  in  said  petition  and  hereinafter 
particularly  described,  and  setUng  forth  among  othqr  things  tiie  condition  of 
the  estate  of  his  said  ward,  and  the  iacts  and  drcumstanoes  on  which  the  said 
petition  is  founded,  tending  to  show  the  necessity  and  [J359]  expediency  of  a 
sale,  which  said  petition  is  verified  by  the  oath  of  the  said  petitioner ; 

And  it  having  appeared  to  said  court  from  said  petition,  that  it  is  necessary  i860, 
and  would  be  beneficial  to  the  said  wajrd  that  such  real  estate  shonld  be  sold, 
the  said  court  thereupon  made  an  order  directing  the  next  of  kin  of  the  said 
ward,  and  all  persons  interested  in  the  said  estate,  to  appear  before%aid  court, 
at  a  time  and  place  therein  specified,  not  lees  than  four  nor  more  than  eight 
weeks  from  the  time  of  making  such  order,  to  wit :  at  the  court  room  of  said 
court,  at  the  court  house,  in  Downieville,  in  said  county,  on  Monday,  the  twenty- 
ninth  day  of  July,  A.  D.  1861,  at  eleven  o'clock,  in  the  forenoon  of  said  day,  to 
show  cause  why  an  order  should  not  be  granted  for  the  sale  of  such  estate ;  and 
that  a  copy  of  said  order  to  show  cause  be  published,  at  least  three  successive 
weeks  before  the  hearing  of  the  said  petition,  in  the  "  Democrat,"  a  newspaper  ' 
printed  in  said  county ; 

Now  on  this,  the  said  twenty-ninth  day  of  July,  A.  D.  1861,  at  said  hour,  {868. 
and  at  said  court  room,  the  time  and  place  appointed  in  said  order  to  show 
cause,  upon  proof,  by  the  a£Bdavit  of  Alonzo  Piatt,  one  of  the  publishers  of  ^^sd. 
said  newspaper,  to  wit :  at  least  three  successive  weeks  before  said  hearing,  of 
the  due  publication  in  said  new^aper  of  a  copy  of  the  said  order  to  show  cause,  $862. 
said  court  heard  and  examined  the  proofe  and  allegations  of  the  said  petition, 
neither  any  of  the  next  of  kin  or  any  other  person  interested  in  the  said  estate 
or  otherwise  oppodng  the  said  application,  and  on  such  hearing  the  said  guard-  $863. 
ian  was  examined  on  oath ; 

And  after  a  full  examination,  it  appearing  to  said  court  that  said  estate  con-  ^sqs. 
sists  almost  wholly  of  rights  of  action,  and  real  estate  which  is  to  said  ward 
entirely  unproductive  and  yields  no  income  for  her  maintenance  and  education ; 

That  she  has  no  property  other  than  said  real  estate,  except  what  has  been 
faeretoibre  ordered  by  said  court  to  be  sold ;  that  a  sum  larger  than  any  that  can 
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be  obtained  for  the  said  property  heretofore  ordered  to  be  sold  will  be  neoesBary 
for  her  maintenaDce  and  odacation ; 

That  all  of  said  real  estate  in  said  petition,  and  herdnafter  parttcokrly 
described,  has  been  sold  under  a  decree  of  the  District  Court  of  the  Foarth 
Judicial  District  of  the  State  of  California,  is  in  litigation,  and  in  coneequenoe 
of  titles  held  adversely  to  the  said  ward  under  the  said  dexiree,  has  never  yielded 
to  her  any  rents  or  profits ; 

That  a  large  part  of  said  real  estate  is  unimproved  property,  from  which, 
without  great  expense  for  improvements,  no  income  would  arise,  and  that  it  would 
be  beneficial  to  said  ward  to  sell  such  portions  of  said  real  estate  for  the  par- 
pose  of  investing  the  proceeds  in  some  productive  stock ;  • 

That  therefore  it  is  necessary  for  the  maintenance  and  education  of  the  said 
ward  to  sell  a  portion  of  said  real  estate,  and  would  also  be  b^i^dal  to  her 
that  the  whole  thereof  should  be  sold ; 

And  it  further  appearing  that  all  the  allegations  in  said  petition  are  true,  and 
that  no  good  reason  exists  why  the  said  order  of  sale  should  not  be  granted  as 
prayed  for  in  said  petition ; 

[Etc.  as  inform  No,  241,] 

NoTB.— Oaardlaofl  are  required  to  proceed  In  the  seme  meoner  m  edmlntetreton  and  execaton 
upon  an  order  of  sale  of  real  estate.  See  SMT.  The  forms  of  proceedings  snbeeqaent  to  an  order 
of  sale  are  therefore  sabstantlallj  the  same  as  those  of  administraton'  and  executors*  proceedlngi 
upon  each  order.    See  Forms  Hos.  U8  to  140. 


No.  244. 

Bond  of  guardian  before  sale  of  real  estate.  (Hdd6, 375, 73, 76.) 
* 

Know  all  men  by  these  presents,  that  we,  Charles  Lumbard,  principal,  and 
♦8W.  William  A.  Yates  and  Thomas  Cole,  Jr.,  sureties,  are  held  and  firmly  bound  to 
the  Probate  Judge  of  the  City  and  County  of  San  Francisco,  in  the  sum  of 
95,000,  lawful  money  of  the  United  States  of  America,  for  the  pajrment  wberecC 
well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors  and  adminis- 
trators, jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals,  and  d&ted  this  thirtieth  day  of  June,  A.  D.  1858. 

The  condition  of  the  above  obligation  is  such,  that  whereas  an  order  was 
made  on  the  twenty-ninth  day  of  June,  A.  D.  1858,  by  the  Probate  Co«irt  of 
the  City  and  County  of  San  Francisco,  authorizing  the  above  named  principal, 
as  guardian  of  the  person  and  estate  of  Sarah  Morey,  a  minor,  to  sell  certain 
real  estate,  the  property  of  said  minor,  and  bond  in  the  sum  above  named  was 
ordered  to  be  given  before  the  sale. 

Now  th^^fore,  if  the  said  Charles  Lumbard,  as  such  guardian,  shall  seU  the  said 
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l^eotlonfl  re- 
real  estate  in  the  manoer  prescribed  byiaw  for  sales  of  real  estate  by  executors    *^"****  ^' 
and  administrators,  and  shall  account  for  and  dispose  of  the  proceeds  of  the  sale 
in  the  manner  provided  by  law,  then  this  obligation  to  be  void ;  otherwise,  to 

remain  in  full  force  and  efifect. 

Chablbs  Lumbard,      [seal.] 

William  A.  Yates,      [seat«.] 

Thomas  Cole,  Jb.         [ssal.J 

Sealed  and  delivered  in  presence  of 

Temple  Emmett. 

State  of  California,  City  and  County  of  San  Francisco,  ss: 

Thomas  Cole,  Jr.,  and  William  A.  Yates,  being  duly  sworn,  each  for  himself, 
says,  that  he  is  a  freeholder,  [or  householder]  resident  within  this  State,  and  is  ^^^' 
worth  the  said  sum  of  $5,000  over  and  above  all  his  debts  and  liabilities,  exclu- 
sive of  property  exempt  from  execution. 

William  A.  Yates, 
Thomas  Cole,  Jb. 
Sworn  to  before  me,  this  thirtieth  day  of  June,  1858. 

D.  P.  Belknap, 
Deputy  Clerk  of  the  Probat  Court 
[Indorsed.] 
The  within  bond  and  sureties,  approved  by  me  this  thirtieth  day  of  June, 
1858. 

M.  C.  Blake,  Probate  Judge. 


$896. 


No.  245. 

Apprentioe'8  Indenture.    (§889.) 

This  indenture  witnesseth  :  That  James  Knox,  of  the  city  of  Marysville,  in 
the  county  of  Yuba,  and  State  of  California,  now  aged  fifteen  years,  by  and 
with  the  consent  of  John  Knox,  his  father  [oTf  mother,  his  father  being  dead,  ^ 
or  being  legally  incapacitated,  oTj  having  abandoned  or  neglected  to  provide  for  ^^^ 
his  family]  endorsed  upon  this  indenture,  hath  voluntarily,  and  of  his  own  free- 
will and  accord,  put  and  bound  himself  apprentice  to  Henry  Jones,  of  the  city 
of  San  Francisco,  to  learn  the  art,  trade  and  mystery  of  a  baker ;  and  as  an 
apprentice  to  serve  from  this  date,  for,  and  during,  and  until  the  full  end  and 
term  of  four  years  next  ensuing,  [or  until  the  said  James  Knox  shall  have 

attained  the  age  of  twenty-one  years,  which  will  be  on  the day  of , 

in  the  year  18 — ,]  during  all  which  time  the  said  apprentice  shall  serve  his  mas- 
ter faithfully,  honestly  and  industriously ;  his  secrets  keep,  and  lawful  com- 
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mauds  eTerywhere  reftdUy  obey ;  at  all  times  protect  and  presore  the  goods 
and  property  of  his  said  master,  and  not  sofler  or  allow  any  to  beiojiired  or  wasted. 
He  shall  Dot  bay,  sell,  or  tnffic,  with  his  own  goods,  or  the  goods  of  others 
nor  be  aberat  from  his  said  master's  service,  day  or  night,  without  leave ;  bat 
in  all  things  behave  himsdf  as  a  &ithfiil  apprentice  ooght  to  do,  doriiig  the 
said  term.  And  the  said  master  shall  clothe  and  provide  for  the  said  apprentice 
in  sickness  and  m  health,  and  sapply  him  with  suitable  food  and  clothing ;  and 
shall  nse  and  employ  the  atmost  of  his  endeavors  to  teach,  or  canse  him,  the 
said  apprentice,  to  be  taoght  or  instnicted,  in  the  art,  trade  or  mystery  of  a 
baker ;  and  also  caase  the  said  apprentice,  within  sach  term,  to  be  instrocted 
to  read  and  write,  and  to  be  taaght  the  general  rales  of  arithmetic,  or  in  liea 

f 897  thereof,  that  he  will  send  the  said  James  Knox  to  school,  three  months  of  eadi 
year  of  the  period  of  this  indentare.  [If  neeessaryf  insert  here:  And  the  sud 
Henry  Jones  acknowledges  that  he  has  received,  with  the  said  James  Knoz 

from  John  Elnoz  his  &ther,  [or  mother]  the  som  ci dollars,  as  a  oom- 

pensation  for  his  inttrnction,  as  above  mentioned ;  or.  And  the  said  Hemy 

^886.  Jones  farther  agrees  to  pay  to  the  said  James  Knox  the  following  sums  of 

money,  viz. :  for  the  first  year  of  his  service ddlars  per  month ;  for  tbe 

second  second  year  of  his  service dollars  per  month ;  and  for  every  sab- 

seqaent  year,  until  the  expiration  of  his  term  of  service, doUan  per 

month ;  which  said  payments  are  to  be  made  on  the  first  day  of  each  month  in 
in  each  year.] 

And  for  the  true  performance  of  all  and  singalar  the  cov^iants  and  agree- 
ments afor^id,  the  said  parties  bind  themselves,  each  onto  the  oliier,  firmly  by 
these  presets. 

In  witness  whereof,  the  parties  aforesaid  have  hereanto  set  their  hands  and 
seals,  the  fifth  day  of  May,  in  the  year  one  thousand  &ghi  hundred  and  sixty. 
Signed,  sealed  and  delivered  in  presence  James  EInox,    [l.  s.] 

of  WlLLUH  DOiUK.  HeNHT  JoNES,  [l.  8.] 


No.  246. 

Consent  of  fiatlier  or  mother.   (^300.) 

I,  John  Knox,  father  of  the  within  named  James  Knox,  a  minor,  do  hereby 
consent  to  and  approve  of,  the  binding  of  my  son,  the  said  James  Knox,  as  in 
the  above  [or,  within]  indenture  mentioned. 

Dated  this  fifth  day  of  May,  in  the  year  1860.  Jomr  Knox. 
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No.  247. 

JoBtioe's  oertiflcatet  where  mother  gives  consent.    ($390.) 

I,  B.  C,  a  justice  of  the  peace  of  the  city  and  county  of  San  Francisco,  do 
certify,  that  the  father  of  the  infant  named  in  the  within  indenture,  is  dead,  [oVf 
is  not  in  legal  capacity  to  give  his  consent  thereto  ;  or  has  abandoned  and  neg- 
lected to  provide  for  his  family.] 

Dated  the  —  day  of ,  1860.  * 

B.  C,  Justice  of  the  Peace. 


No.  248. 

Consent  of  guardian.    (§390.) 

I,  C.  G,  Bryant,  the  guardian  duly  appointed,  of  Geo.  Bruce,  in  the  within 
indenture  named,  do  certify,  that  the  father  and  mother  of  the  said  Geo.  Bruce 
are  dead,  [ovy  that  the  father  of  said  Geo.  Bruce  is  dead,  and  that  the  mother  of 
the  said  Geo.  Bruce*  is  not  in  legal  capacity  to  give  her  consent  to  the  said 
indenture  of  apprenticeship  ;]  and  that  I  do  hereby  consent,  as  his  guardian, 
that  he,  the  said  Greo.  Bruce,  may  bind  himself  in  and  by  the  said  indenture. 

Dated  the  first  day  of  May,  1859. 

0.  G.  Bbtant,  Guardian  of  the  said  Greo.  Bruce,  a  minor. 


No.  249. 

Certificate  of  consent  by  officers.    (§390.) 

.We,  the  undersigned,  the  supervisors  of  the  county  of ,  by  A.  B.,  their 

president,  duly  authorized  by  us  to  sign  for  [or,  two  justices  of  the  peace  of 

the  county  of ;  or,  I,  the  undersigned,  the  judge  of  the  probate  court 

of county,]  where  the  within  named  G.  B.  resides,  do  certify  that  the 

said  G.  B,  has  no  parent  living,  [or,  no  parent  in  legal  capacity  to  give  consent 
to  the  within  indenture  ;  or,  no  &ther  living,  and  his  mother  is  not  in  legal 
capacity  to  give  consent  to  the  wi^in  indenture,]  and  that  he  has  no  guardian, 
and  that  we,  the  said  supervisors  [or,  justices ;  or,  I,  the  said  judge]  do  consent 
that  the  said  C.  D.  may  bind  himself  in  and  by  the  said  indenture. 

Dated  May  1st,  1859. 

The  supervisors  of  the  county  of ,  by  A:  B.,  their  president.        * 

Or,  C.  D.,  Justice,  etc.,  £.  F.,  Justice,  etc. 
Or,  G.  H.,  Probate  Judge. 
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No.  250. 

Senranf  s  indenture.    (§899.) 

This  IndeDtare  witDesscth  :  That  Mary  Flynn,  of  the  town  of,  etc.,  oow  aged 
twelve  yearst  by  and  with  the  consent  of  A.  Flynn,  of  the  town  aforesaid,  her 
father  [or  mother,  etc.]  has  voluntarily  and  of  her  own  accord,  hired  and  bound 
herself  to  Aaron  Jbhnson,  as  a  domestic  servant,  to  serve  from  the  date  hereof, 
for  and  nntil  the  full  end  and  term  of.six  years  next  ensuing ;  [or,  until  she  shall 

have  attained  the  age  of  eighteen  years,  which  will  be  on  the day  of , 

18 —  ;]  during  all  of  which  time  the  said  servant  shall  serve  her  masto-  faith- 
fully, honestly,  and  industriously ;  all  lawful  commands  everywhere  readily  obey ; 
and  protect  and  preserve  the  goods  and  property  of  her  said  master,  and  not 
suffer  or  allow  any  to  be  injured  or  wasted  :  she  shall  not  be  absent  from  service 
without  leave ;  and  in  all  things,  and  at  all  times,  shall  behave  as  a  faithful 
servant  ought  to  do.  And  the  said  Aaron  Johnson  shall  and  will  furnish  and 
provide  the  said  servant,  during  the  continuance  of  the  said  term,  with  suitable 
and  sufficient  food  and  clothing,  and  cause  her,  within  the  said  term,  to  be 
instructed  to  read  and  write,  and  to  be  taught  the  general  rules  of  arithmetic, 
or  in  lieu  thereof,  that  he  will  send  said  Mary  Flynn  to  school  three  months  of 
each  year  of  the  period  of  this  indenture,  and  will  pay  to  her  monthly  during 

her  term  of  service,  on  the  first  day  of  each  month  the  sum  of dollars ; 

and  for  the  true  performance  of  all  and  singular  the  covenants  and  agreements 
aforesaid,  the  said  parties  bind  themselves,  each  unto  the  other,  firmly  by  these 
presents. 

In  witness,  etc.,  [signed  by  the  parties,  and  indorsed  with  the  consent  of 
father,  or  fnother,  or  guardian,  as  the  case  may  be,] 


No.  251. 

Contract  of  service  by  a  minor  coming  from,  another  country 
or  state,  and  acknowledgment,    (a,)    (^399.) 

This  indenture,  made  on  the day  of,  etc.,  between  C.  B.,  an  infant  under 

the  age  of  twenty-one  years,  to  wit :  of  the  age  of  seventeen  years,  on  the  —  day 
of  —  last,  coming  from  the  county  of  Cork,  in*Ireland,  a  foreign  country  beyond 
the  sea,  and  E.  P.,  of  Crescent  City,  California,  witnes^th  :  That  the  said  C.  B., 
in  pursuance  of  the  statute  in  such  case  made,  and  in  consideration  of  the  cov- 


(a)  The  execution  of  the  contract  should  be  acknowledged  beft>re  a  public  masbtrate  or  other 
officer  authorized  to  admlnJater  oaths.    S400. 
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enants  hereinafter  contained,  binds  liimaelf  to  serve  the  said  £.  F.,  from  the  day 
of  the  date  hereof,  until  the  full  end  and  term  of  four  years ;  [or,  until  the  said 

0.  B.  shall  be  twenty-ona  years  of  a^,  which  will  be  on  the day  of , 

in  the  year ;]  during  which  term  the  said  0.  B.  shall  well  and  &ithfully 

serve  the  said  £.  F.  and  his  assigns,  in  all  such  lawful  business  as  he  shall  be 
put  to  by  the  said  E.  F.,  or  his  assigns,  to  the  utmost  of  the  power  and  ability 
of  the  said  G.  B.,  and  at  all  times  behave  himself  honestly  and  obediently  to 
the  said  E.  F.  and  his  assigns.  And  the  said  E.  F.  covenants  on  his  part,  and 
agrees  to  and  with  the  said  0.  B.,  that  he,  the  said  E.  F.,  will  find  and  allow 
to  the  said  C.  B.  suitable  and  sufficient  food  and  clothing,  and  all  other  neces- 
saries during  the  said  term. 

*  In  witness  whereof,  the  parties  have  hereto  set  their  hands  and  seals,  the  day 
and  year  above  written.  0.  B.,  [l.  s.] 

E.  F.,  [i  8.} 

State  of  California, ) 
Del  Norte  County,  [  ^' 

On  the day  of ,  in  the  year ,  personally  came  before  me,  C.B.,  ^400 

to  me  known  to  be  the  person  who  executed  the  within  contract,  and  on  a  pri- 
vate examination  before  me,  acknowledged  that  the  said  contract  was  made  and 
executed  by  him  freely,  for  the  purposes  therein  mentioned. 

E.  Mason,  Justice  of  the  Peace. 
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No.  252. 

Certifioate  of  apprentioeship  of  an  Indian  minor,   (o.) 


State  of  California, 
City  and  County  of  San  Fbancisoo. 


.}«• 


Before  B.  Carman,  Justice  of  fhe  Peace  in  and  for  the  third  township  of 
said  county. 

In  the  matter  of  the  care,  custody  and  control  ) 
of  *'  Mariposa,"  an  Indian  minor :  { 

Charles  Cole,  a  resident  of  this  city  and  county,  having,  this  first  day  of 
June,  1859,  appeared  before  me  witli  the  parents,  [oTy  friends]  of  a  female 
minor  Indian,  named  "  Mariposa,"  which  child  he  has  obtained  from  the  parent^ 
[or,  relatives]  of  said  mmor,  and  having  made  apph'cation  for  authority  to  keep 
tiiesaid  minor,  and  after  a  full  examination  of  the  matter,  it  appearing  satisfac- 
torily to  me  that  no  compulsory  means  have  been  used  to  obtain  ihe  child  from 
its  parents  or  friends,  and  it  appearing  that  the  age  of  said  child,  so  far  as  can 
be  ascertained,  is  under  fifteen  years,  [?/  a  nude,  under  eighteen  years]  to  wit : 

16 
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of  the  age  of  ten  years,  and  there  appearing  to  mo  no  Talid  objection  to  bind- 
ing out  said  child  to  the  said  applicant,  I  do'hereby  certify  that  the  said  Charks 
Cole  is  authorized  to  have  the  care,  cnstc^y,  control  and  earnings  of  said  minor 
*'  Mariposa,"  until  she  attain  the  age  of  fifteen  years  [if  a  male,  eighteen  years]. 
Witness  my  hand,  the  first  day  of  Jane,  1859.       • 

B.  Cabman,  Justice,  etc 


No.  253. 

Ordir  of  a  justice  traziBferrixig  an  Indian  minor  to  a  new  mas- 
ter,   (a.) 

Stats  of  California,  ) 

Crrr  and  County  of  San  Francisco.       * 


.( 


Before  B.  Carman,  Justice  of  the  Peace  in  and  for  the  third  township  of 
said  county. 

In  the  matter  of  "  Mariposa,*'  an  Indian  minor. 

Charles  Cole  having  been  convicted  on  trial  this  day  duly  had  before  me,  of 
neglecting  to  clothe  and  suitably  feed  \ory  of  inhumanly  treating]  *^  M aripoaa,*' 
a  female  minor  Indian,  in  his  care,  and  it  appearing  to  me  that  he  is  not  a 
proper  person  to  have  the  care  and  control  of  said  minor,  I  do  hereby  order 
and  direct,  that  the  said  "  Mariposa ''  be  removed  from  the  care,  custody  and 
control  of  said  Charles  Cole,  and  that  she  be  placed  in  the  care  of  Henry 
Thorn,  a  competent  and  suitable  person,  who  is  hereby  authorized  to  have  the 
care,  custody,  control  and  earnings  of  said  "  Mariposa  "  until  she  arrive  at  the 
age  of  majority. 

Witness,  my  hand,  this  first  day  of  August,  1859. 

B.  Carxan,  Justice,  etc. 


No.  254. 

Contraot  of  Benrice  by  an  Indian,    (a.) 


This  contract,  made  between  Paul  Sampson,  and  Panoche,  an  Indian,  ahow- 
eth: 

That  said  Panoche  agrees  to  serve  the  said  Sampson,  for  the  period  of  five 
years,  as  a  body-eervant,  to  do  and  perform  any  and  all  services  of  every  de- 
scription that  may  be  reasonably  required  of  him  by  said  Sampson,  and  in  ood- 
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sideration  thereof,  the  said  Sampson  a^ees  to  feed  and  clothe  the  said  Panoche 
and  famish  him  with  comfortable  lodgings  daring  the  said  period,  to  pay  him 
weekly  the  sum  of  one  dollar,  and  at  the  end  of  his  term  of  service,  to  wit :  the 
first  day  of  May,  1864,  to  pay  to  him  the  snm  of  three  hundred  dollars,  and  to 
present  him  with  a  new  suit  of  clothes. 
Witness  our  hands,  this  first  day  of  May,  1859. 

•  Paul  Sampson, 

In  presence  of  Panochb,  X  his  mark. 

Lawrence  Rtan,  Justice  of  the  Peace. 

City  and  County  of  San  Francisco,  88. 

I,  Lawrence  Byan,  Justice  of  the  Peace  of  said  county,  in  and  for  the  first 

township,  certify  that  I  approve  of  the  foregoing  contract  of  service,  and  I  do 

hereby  file  the  said  contract  in  my  office,  as  required  by  statute,  this  first  day  of 

May,  1859. 

Lawrence  Ryan,  Justice,  etc. 


(a)  Hio  abOTo  forms,  253,  21U  and  254,  arc  bated  on  wctlonfl  S,  4  and  5  of  tbe  Aot  of  April  22d,  1850, 
**  for  tbe  Koven^ent  and  protection  of  Indians.** 

8so.  S.  Any  person  baring  or  bereafter  obtaining  a  mbior  Indian,  male  or  female,  from  the 
parents  or  relations  of  sach  Indian  minor,  and  wishing  to  keep  it,  sacb  person  shall  go  before  a  Jas- 
tlce  of  tbe  peace  in  bis  township,  with  the  parents  or  Mends  of  the  cblld.  and  If  the  Justice  of  the 
peace  becomes  satisfied  that  no  compulsory  means  hare  been  ased  to  obtain  the  child  flrom  its 
parents  or  Mends,  shall  enter  on  record,  In  a  book  kept  for  that  purpose,  the  sex  and  probable  age 
of  the  child,  and  shaU  give  to  such  person  a  certificate,  authorizing  him  or  her  to  have  tbe  care, 
custody,  control  and  earnings  of  such  minor,  until  he  or  she  9btaln  the  age  of  miOorlty.  Every 
male  Indian  shall  be  deemed  to  have  attained  majority  at  eighteen,  and  the  female  at  fifteen  years. 

Sac.  4.  Any  person  having  a  minor  Indian  in  his  care,  as  described  in  the  foregoing  section  of 
this  act,  and  shall  neglect  to  clothe  and  suitably  foed  such  minor  Indian,  or  shall  inhumanly  treat 
Um  or  her,  on  conviction  thereof  shaU  be  subject  to  a  fine  not  less  than  ten  dollars,  at  the  discre- 
tion of  a  court  or  Jury ;  and  the  Justice  of  the  peace,  in  his  discretion,  may  place  tlie  minor  Indian 
in  the  care  of  some  other  person,  giving  him  the  same  rights  and  llabUiUes  that  the  former  master 
of  said  minor  was  entitled  and  subject  to. 

Sac.  5.  Any  person  wishing  to  hire  an  Indian,  shaU  go  before  a  Justice  of  the  peace  with  the 
Indian,  and  make  such  contract  as  the  Justice  may  approve,  and  the  Justice  shall  file  such  contract 
In  writing  in  his  office,  and  all  contracts  so  made  shall  be  binding  l)etwcen  the  parties ;  but  no  con- 
tract  between  a  wliite  man  and  an  Indian,  for  labor,  sliaU  otherwise  be  obligatory  on  the  part  of 
an  Indian. 


No.  256. 

■ 

Form  of  will.    ($406.) 


I,  A.  B.,  of  lawfhl  age,  at  present  a  resident  of  the  city  and  county  of  San 
Francisco,  State  of  California,  do  publish  and  declare  this  my  last  will  and  ^^^• 
testament : 

Ist.  I  give  and  bequeath  to  C.  D.  [here  mention  the  amount  of  money,  the 
goods  or  other  property]. 


SMtionf  re- 
ferrad  to. 
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2cl.  I  devise  to  E.  F.  [here  mention  or  deuribB  ike  land  detM[\. 
3d.  J  give,  devise  and  bequeath  to  R.  B.,  my  wife,  [a  piece  of  land,  and  house- 
hold furniture  or  other  property], 
4th.  I  direct  my  ezecotors  to  sell  my  real  estate  or  any  portion  thereof,  at 
^       public  or  private  sale,  as  they  see  fit,  whenever,  in  their  judgment,  it  becomes 
necessary  or  expedient 

5th.  I  declare  that  I  am  oat  of  debt  [or,  that  the  following  list  contains  a 
statement  of  all  my  present  indebtedness,  other  than  the  debts  of  the  oommer- 
dal  house  of  which  I  am  a  member]. 
6th.  The  remainder  of  my  property  I  leave  to  descend  according  to  the  law 
4816.  of  distribution,  provided  any  member  of  my  family  or  any  of  my  descendants 
»408.  be  living  at  the  time  of  my  death.    If  none  of  them  be  living,  then  one-foorth 
of  such  residue  is  to  go  to  0.  P.,  one-fourth  to  Q.  R.,  one4barth  to  the  Califor- 
nia Orphan  Asylum,  and  one-fourth  to  the  San  Francisco  Relief  Society. 
Lastly.  I  appoint  R.  B.,  my  wife,  as  my  executrix,  and  S.  T.  and  U.  Y.  as 
fH.  my  executors,  either  or  all  of  them,  to  serve  as  they  may  wish,  without  the 
necessity  of  giving  bonds.  A.  B. 

San  Francisco,  June  14th,  1859. 

Signed  by  the  testator,  and  by  him  publidied  and  dechired  to  beshis  last  will 
(410.  and  testament,  this  fourteenth  day  of  June,  1859,  in  the  presence  of  us  and 
each  of  us,  who,  at  his  request,  and  in  his  presence,  and  in  the  presence  of  eadi 
other,  have  hereto  subscribed  our  names  as  witnesses. 

W.  X..  of  San  Francisco. 
T.  Z.,     « 


No.  266. 

Short  form.    (4408.) 

I,  Warren  C.  Norris,  of  the  city  of  San  Francisco,  being  dangerously  ill,  but 
sound  in  mind,  do  by  these  presents  make  this  my  last  will  and  testament,  and 
g^ve  and  bequeath  all  my  estate,  real  and  personal,  of  which  I  may  die  seized 
and  possessed,  after  paying  my  funeral  expenses  and  just  debts,  to  my  brother, 
James  Norris,  to  whom  1  intrust  the  care  and  education  of  my  children,  and 
hereby  appoint  James  Graves  of  San  Francisco,  executor  of  this  my  last  will 
and  testament      ^^    ^^'      *'         '•.     •'-'^•^ii 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name  and  affixed  my 
seal,  this  twenty-fifth  day  of  January,  1852. 

his 
Wakken  C.  Norris,  X  [l.  s.] 

mark. 
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Heofiont  re- 

On  this  twenty-fifth  day  of  January)  1852,  the  foregoing  will  was  read  to  the      " 
said  Warren  0.  Norris,  an^  executed  by  him  in  the  presence  of  as  and  each  ,^q 
other,  and  declared  by  said  Norris  to  be  his  last  will  and  testament,  and  we 
sobscribed  our  names  as  witnesses  thereto  at  ^is  request,  in  the  presence  of  said 
Norris  and  each  other.  B.  N.  Morrison, 

C.  V.  Stewart, 
L.  Tasfps. 


§178. 


No.  257.     • 

Another  form  of  will.    (§408.) 

In  the  name  of  God,  amen.  I,  John  Jackson  Starkey,  of  the  city  of  San 
Francisco,  and  State  of  California,  being  weak  in  body,  but  of  a  sound  and 
disposing  mind,  do  make,  publish  and  declare  this  my  last  will  and  testament, 
in  manner  following,  that  is  to  say  : 

1st.  I  give,  devise  and  bequeath  to  my  executors,  hereinafter  named,  all  and 
singular,  my  property,  real  and  personal,  wheresoever  situated,  and  all  moneys 
belonging  to  me  of  which  I  may  die  possessed,  in  trust,  nevertheless,  and  to  and 
for  the  following  uses  and  purposes,  viz. : 

2d.  I  direct  my  said  executors  to  sell,  all  and  singular,  the  estate  and  prop- 
erty belonging  to  me  which  may  come  into  their  hands,  as  soon  after  my  death 
as,  in  their  judgment,  may  be  most  for  the  interest  of  my  estate,  and  convert 
the  same  into  cash  ;  and  I  direct  my  said  executors  to  invest  such  proceeds  of 
sale,  with  all  moneys  that  may  come  into  their  hands,  and  keep  the  same  in- 
vested in  some  safe  manner,  as  in  their  judgment  may  seem  best,  for  the  ben- 
efit of  my  two  daughters,  Catharine  and  Elizabeth  Starkey,  equally. 

3d.  I  appoint  my  executor,  William  Beamonte,  Esq.,  hereinafter  named,  the 
guardian  of  the  persons  and  estates  of  my  said  daughters,  and  request  him  to  4845 
undertake  the  management  and  control  of  such  moneys  belonging  to  me  as 
may  come  into  his  hands,  in  England,  and  to  invest  the  same  as  hereinafter 
directed,  and  to  apply  the  income  thereof  to  the  support  and  education  of  my 
said  daughters,  so  long  as  they  remain  unmarried ;  and  if  either  of  my  daugh- 
ters shall  marry,  then  I  request  my  said  executor,  Beamonte,  to  settle  upon  the 
one  so  marrying  the  portion  of  such  moneys  or  property  belonging  to  her,  in 
such  manner  that  the  same  shall  be  free  from  all  control  of  her  husband,  and 
that  she  may  realize  and  enjoy  the  income  thereof  without  any  interference  or 
hindrance  on  the  part  of  such  husband. 

4th.  I  request  my  executor,  Lewis  A.  Thomas,  hereinafter  named,  to  exercise 
his  discretion  with  the  moneys  belonging  to  me  which  may  come  into  his  hands 
in  California,  whether  to  invest  the  same  in  some  safe  manner,  for  the  benefit  of 
my  children  as  aforesaid,  or  to  remit  the  same,  by  some  safe  method,  to  my  said 


y 
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executor,  Beamonte,  in  England.  Bat  whenever,  in  the  judgment  of  my 
executor,  Thomas,  it  may  be  expedient,  I  will  and  request  that  he  remit  to  mj 
said  executor,  Beamonte,such  moneys,  principal  and  interest,  as  may  come  into  his 
hands,  to  be  used  and  employed  by  him  for  my  said  children  in  the  manner  above 
provided. 

5th.  I  hereby  nominate  and  appoint  my  friends,  the  said  William  Beamonte, 
Esq.,  Warrington,  Lancashire,  county  of  Lancashire,  England,  to  be  my  sole 
executor  in  England  of  this,  my  last  will  and  testament,  and  guardian  of  the 
persons  and  estate  of  my  said  daughters,  as  aforesaid.  And  I  nominate  and 
appoint  my  friend,  the  said  Lewis  H.  Thomas,  to  be  my  sole  executor  in  Gkli- 
fomia--directing  that  each  of  my  said  executors  be  accountable  only  for  the 
moneys  or  property  that  each  may  receive,  and  not  one  for  the  other. 

6th.  In  the  event  of  the  deatli  of  either  of  my  said  daughters,  then  I  leave  the  por- 
tion of  my  said  estate  to  which  she  would  be  entitled,  to  her  issue  lawfully  begotten ; 
or  if  she  should  die  without  lawful  issue,  then  I  direct  that  such  portion  be  held 
by  my  executor,  Beamonte,  for  the  benefit  of  the  daughter  that  may  survive, 
upon  the  same  trusts  and  conditions  as  hereinbefore  expressed. 

7th.  I  hereby  revoke  and  annul  all  other  and  former  wills  by  me  made. 

In  witness  whereof,  I  hereunto  put  my  hand  and  affix  my  seal  at  the  city  of 
San  Francisco,  this  twentieth  day  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty-two. 

JoHK  J.  Starket. 

Subscribed  by  the  testator,  John  J.  Starkey,  in  the  presence  of  each  of  the 

undersigned.    The  said  testator  at  the  time  of  subscribing  the  said  will  declared 

^10.  the  same  to  be  his  last  will  and  testament,  and  we  in  his  presence  and  in  the 

presence  of  each  other,  and  at  the  request  of  said  testator,  have  subscribed  oar 

names  as  witnesses. 

Horace  P.  Jakes,  San  Francisco. 
James  Thomas  Botd,  San  Francisco. 


No.  258. 

Will.    (^408.) 

In  the  name  of  God,  amen.  I,  Joseph  L.  Folsom,  United  States  army,  read- 
ing in  the  city  of  San  Francisco,  State  of  California,  being  of  sound  mind  and 
memory,  and  considering  the  uncertainty  of  life,  do  therefore  make,  ordain,  pub- 
lish and  declare  this  to  be  my  last  will  and  testament.    That  is  to  say : 

1st.  After  all  my  lawful  debts,  whether  to  Government  or  to  individuals,  are 
paid  and  discharged,  I  give,  bequeath  and  devise  to  my  mother,  Mrs.  A.  B. 
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now  living  at  Meredith  Bridge,  State  of  New  Hampshire,  the  sum  of  $5,000 
daring  her  life-time ;  what  remains  of  the  same  at  her  death  to  go  to  her  grand- 
children by  my  sister,  Mrs.  0.  D.,  who  now  lives  at  Northfield,  State  of  New 
Hampshire. 

2d.  I  give,  bequeath  and  devise  all  my  persqpal  effects  and  property  in  equal 
portions,  to  my  said  mother  and  my  said  sister  C.  D.,  and  I  request  that  such  of 
my  personal  effects  as  in  the  opinion  of  my  executors  may  be  worthy  of  pres- 
ervation, and  easy  of  shipment,  may  be  sent  t^them  via  Boston. 

3d.  I  give,  bequeath  and  devise  all  my  real  estate  which  remains  after  satis- 
fying the  foregoing  provisions,  as  follows :  two-thirds  of  the  same  to  ^e  chil- 
dren of  the  said  C.  D.,  my  sister — the  male  child  to  have  one-third  of  the  two- 
thirds' so  bequealnd — and  the  remaining  one-third  of  my  said  real  estate  I  give, 
bequeath  and  devise  to  my  nephew,  E.  F.,  now  living  at  Bedford,  in  the  State 
of  Ohio,  at  school. 

4th.  I  make  and  appoint  my  friends  H.  W.  Halleck,  A.  G.  Peachy  and  P. 
Warren*  Van  Winkle,  all  now  in  the  city  of  San  Francisco  aforesaid,  executors 
of  this  yy  last  will  and  testament,  hereby  revoking  all  former  wills  by  me  made. 

J.  L.  FOLSOM.  [l.  8.] 

The  above^  written  instrument  was  subscribed  by  the  said  Joseph  L.  Folsom 
in  our  presence,  and  acknowledged  by  him  to  each  of  us,  and  he  at  the  same 
time  published  and  declared  the  same  so  subscribed  to  be  his  last  will  and  testa- 
ment ;  and  we,  at  the  testator's  request,  and  in  his  presence,  and  in  the  presence 
of  each  otlier,  have  signed  our  names  as  witnesses  thereto. 

Fkbdrrick  Billings, 
James  R.  Bolton, 
D.  B.  NoBTUBor. 
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_       _  »0.  or  BORIC. 

ACCOUNT, 

of  administrator  or  executor 182,  199 

affidavit  to 183 

application  to  compel  rendering  of 177 

order  on  the  foregoing. 178 

citation  to  show  cause  for  failure  to  render 179 

revocation  of  letters  for  failing  to  render 180 

after  commitment 181 

accompanying  report 184,  200 

order  appointing  day  for  settlement  of 185 

notice  for  posting. 18ft 

appointment  of  guardian  ad  litem  on 187 

exceptions  to 188 

appointment  of  referee  to  examine 189 

report  of  referee  on 190 

decree  of  settlement  of  (annual) 191,  192,  197 

petition  hy  creditor  to  compel 194 

order  to  render 195 

consent  of  guardian  ad  litem  to  settlement  of 196 

decree  of  settlement  of  (final) 198,  201 

partners  of  deceased,  petition  for 147,  148 

order  for 149,150 

of  reference  of 153 

report  of  referees  on 154 

ACCOUNT  OF  SALES.    See  Rbtubn. 
ACKNOWLEDGMENT, 

of  receipt  of  property  on  distribution 224 

ADMINISTRATION, 

letters  of.    See  Letters. 

order  of.    See  Obdbb. 

expenses  of.    See  Ezpbnsbb  of  Adxikibtbation. 

settlement  of.    See  Agcouht. 
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MO.  or  vosv. 
ADlflNISTRATOR— CofKinHMf. 

appointmeiit  of 45 

bond  of,  on  appointment 46,  47 

for  annnal  rents,  issnes  and  profits 48 

o«th  of 5S 

farther  secnrity  of,  petition  for 59 

order  for 50 

order  of  discharge  of,  on  resignation 74 

affidarit  of,  to  inrentorj 76 

agreement  between,  and  claimant  to  refer 97 

deed  of , 145 

bond  of  indemnity  to 146 

account  of 182,199 

accompanying  report  of 184,  200 

final  dischaige  of 226 

die  hoM»  non  with  will  annexed. 

appointment  of,  on  death  of  executor 37 

request  of  appointment  of,  by  person  entitled 42 

public,  petition  of,  for  letters 49 

onler  of  administration  to,  after  opposition. ...     51 

revocation  of  letters  of 57 

citation  to,  on  application  to  revoke  his  letters.     56 

AFFIDAVIT.    See  Oath. 

of  publication  of  notice  to  creditors 92 

notices  posted,  of  hearing  application  to  sell  personal  prop- 
erty   109 

auctioneer  to  sales  of  personal  property 113 

real  estate 134 

posting  notice  of  time  for  return  of  sales  of  real  estate. . . .  133 

to  annual  account 183 

AGREEMENT, 

between  administrator  and  a  claimant  to  refer 97 

partition  made  by,  petition  for  order  to  confirm 211 

ALLOWANCE, 

and  record  of  will  proved  in  another  state  or  county,  petition 

for 30 

order  of  publication  of  time  i^>pointed  for  hearing 

of 32 

of  account.    See  AccouifT. 
to  family.    See  Family  Allow akcb. 
ANNUAL  ACCOUNT.    See  Accouht. 

APPLICATION.    SeePBTiTiOK. 

to  extend  time  to  file  renunciation  of  trust  by  executor. . .       6 

for  order  that  surviving  partner  render  an  account 148 

of  creditors  for  executor  to  bring  action  to  recover  property 

fraudulently  conveyed  by  deceased • 160 

to  compel  rendering  of  account 177 
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APPOINTMENT, 

of  attorney  for  minors  and  persons  residing  out  of  oount j 

on  i4>plication  for  ptoba^te 16 

executor  where  there  is  no  contest. 21 

administrator  de  bonis  turn  with  will  annexed,  on  death 

of  executor 37 

administrator 45 

request  for,  by  person  entitled 42 

appraisers. 75 

time  and  place  for  hearing  application  to  sell  personal 

property 106,107 

attorney  for  minors  on  application  for  sale  of  real  estate  123 
time  for  making  return  of  sales  of  real  estate. . . .  130,  131 

petition  for , . .  129 

notice  of 133 

referees  to  examine  partnership  accounts 1 53 

time  and  place  of  hearing  petition  for  conveyance  of 

real  estate 163,  165 

day  for  settlement  of  account 185 

guardian  ad  litem  on  settlement  of  account 187 

referee  to  examine  account 189 

day  of  hearing  application  for  partition  and  directing 

notice 213 

of  guardian  and  attorney  for  minors  on 214 

commissioners  to  make  partition 216 

guardian  of  minors 232,  233 

time  of  hearing  petition  for  g^uardianship  of  incompe- 
tent person 237 

guardian  of  incompetent  person 238 

APPBAISEMENT, 

and  inventory  with  affidavits 76 

APPRAISERS, 

appointment  of 75 

certificate  of. 76 

oath  of 76 

bill  of 76 

APPRENTICE, 

indenture  of 245 

consent  of  father  or  mother  to  binding  of .  246 

justice's  certificate,  where  mother  gives  consent 247 

consent  of  guardian 248 

certificate  of  consent  by  officers 249 

Indian,  certificate  of  apprenticeship  of. 252 

APPROVAL, 

of  claim.    See  Creditors. 

and  confirmation  of  sales.  See  CoNViBiCATioir  akd  Affboyal.. 

ASSENT.    See  Consbnt. 
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ATTACHMENT, 

order  to  show  caiue  againrt,  on  i^plicfttion  for  order  on 

partnen  of  deoea«ed  to  render  accoont 151 

ATTORNEY, 

for  minon  and  persons  reeiding  oat  of  oonntj,  on  i^>plication 

for  probate,  i^pointment  of 16 

consent  of,  to  probate 17 

on  Implication  for  sale  of  real  estate,  appointment  of 1S3 

assent  to  order  of  sale  of  real  estate 1S4 

confirmation  of  sales  of  real  estate 13S 

on  application  for  partition,  appointment  of 314 

AUCTIONEEB, 

affidavit  of,  to  sales  of  personal  property 113 

real  estate 13i 

BILL  OF  APPRAISERS.    See  Appbaibbrs. 
BOND, 

of  execntor  or  administrator 46,  47 

for  annual  rents,  issnes  and  profits 46 

new,  order  of,  on  application  of  surety 67 

order  revoking  letters  on  failure  to  give 66 

of  indemnity  to  administrators 146 

gnardian  of  minors 234 

CAUSE, 

order  to  show,  as  to  revocation  of  letters,  on  failure  to  file  inventory  77 

on  application  to  sell  real  estate ISl 

failure  to  give  notice  to  creditors 99 

against  attachment  on  application  for  order  on  part- 
ners of  deceased  to  render  account 151 

on  failure  to  render  exhibit 175 

application  for  sale  of  real  estate  by  guardian 240 

CBRTEFICATB, 

of  clerk  to  copy  of  order  to  show  cause 121 

of  sale  of  real  estate 126 

confirmation  of  sales  of  real 

estate 139 

proof  of  will 20 

issues  of  fact  for  trial  in  District  Court,  order  of 26 

appraisers 76 

notary  of  presentment  of  creditor's  claim 95 

justice,  of  death,  etc.,  of  fkther  of  apprentice 247 

consent  by  officers 249 

apprenticeship  of  Indian  minor 225 

CITATION, 

to  heirs  and  parties  interested  in  probate 13 

proof  of  service  of • 14 
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CITATION— Confintiecf. 

order  for,  on  application  to  revoke  probate 33 

letters  of  administration ....     53  • 

to  administrator  on  application  to  revoke  letters 56 

return  of  service  of. 56 

on  petition  for  further  security 61 

order  for 60 

order  for,  requiring  administrator  to  render  exhibit 174 

to  show  cause  for  finilure  to  render  account 179 

CLAIMANT.    See  Creditors. 

CLAIMS  OF  CREDITORS.    See  Creditors. 

CLERK'S  CERTIFICATE.    See  Certificate. 

COMMISSIONERS, 

appointment  of,  to  make  partition 216 

warrant  to.  .V 217 

notice  to  appear  before 218 

report  of. 219,  223 

order  confirming  report  of 220 

COMMITBiENT.    See  Warrant. 
COMPENSATION  OF  EXECUTOR, 

renunciation  of. 171 

COMPROMISE  OF  DEBT  OR  CLAIM, 

petition  for 156,  158 

order  authorizing 157, 159 

CONFIRMATION  AND  APPROVAL, 

of  sales  of  personal  property,  petition  for Ill 

order  of 115,  116,117 

private  sales  of  personal  property,  petition  for 114 

sales  of  real  estate,  petition  for  order  of 134 

objections  to 136 

assent  of  attorney  for  minora  to.  138 

order  of 139,  140,  141,  143 

order  continuing  hearing  of  ap- 
plication for 142 

report  of  commissioners  in  partition 220 

sale  of  real  estate  for  partition « 232 

CONSENT, 

of  attorney  for  minor  and  absent  hein,  to  probate 17 

to  order  of  sale  of  real  estate 124 

confirmation  of  sale  of  real  estate.. .  138 

ihat  issues  upon  probate  be  tried  by  probate  court 25 

of  guardian  ad  litem  to  settlement  of  account 196 

father  or  mother  to  indenture  of  apprentice 246 

guardian  to  indenture  of  apprentice  248 

certificate  of,  by  officen 249 

CONTINUANCE, 

of  hearing  of  application  for  confirmation  of  sale  of  real 
estate 142 
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C?ONTRACT, 

of  Mnrioe  by  a  minor  coming  from  aaotlier  coontj  or  Stmte. . .  S51 
hj  an  Indian 25i 

CX)NTRIBUTION  BY  DEVISEES, 

order  of 909 

CONYETANCE  OF  BEAL  ESTATE.    See  Rbal  Estate,  Dbbd. 

CREDITOBS, 

petition  for  letten  by 50 

order  of  pabUcation  of  notice  to 91 

notice  to 92 

decree  showing  dne  publication  of  notice  to 93 

claim  of 94,96 

approval  of,  by  administrator  and  judge 94 

certificate  hj  notary  of  presentment  of 95 

agreement  between  administrator  and  claimant  to  refer.     97 

order  to  show  cause  on  failure  to  g^ve  notice  to 99 

statement  of  claims  of,  presented 100 

petition  for  order  to  sell  personal  property  to  pay  claims  of .  103, 105 

compromise  of  claim  or  debt 156,  158 

order  aathorixing 157, 159 

application  of,  for  executor  to  bring  action  to  recover  property  160 

order  for  same 161 

petition  by,  to  compel  administrator  to  account  and  pay  divi- 
dends     194 

DEBT, 

compromise  of.    See  Coxpsoxisb  or  Dbbt. 
DECREE,    See  Ordbr. 

for  a  homestead 90 

showing  due  publication  of  notice  to  creditors 93 

authorizing  administrator  to  execute  conveyance. . .  .164, 167,  168,  170 

of  settlement  of  annual  account 191,  19S,  197 

final  account 198,  SOI 

allowing  distribution  before  close  of  administration SOS 

of  final  distribution S08 

distribution  with  order  of  contribution  by  devisees S09 

and  partition,  petition  for SIO 

DEED, 

of  administrator  or  executor 145 

partition,  petition  for  order  directing  administrator  to  make SI  1 

DESTROYED  OR  LOST  WILI4. 

petition  to  establish 40 

DEVISEES  AND  LEGATEES, 

order  of  contribution  by S09 

DISCHARGE, 

of  administrator  on  resignation 74 

final S36 


» 
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DISTRIBUTION, 

to  heir  before  close  of  administration,  petition  for 202 

order  for  hearing,  on  same,  and  notice 203 

notice  of  hearing  to  be  posted 204 

decree  allowing 205 

petition  for 206 

order  of  pablication  and  proof  of  publication 207 

decree  of. 208 

with  order  of  contribution  by  devisees 209 

and  partition 

petition  for  decree  of 210 

receipt  of  property  on  acknowledgment  of 224 

receipt  on 225 

DISTRICT  COURT, 

order  certifying  issues  of  fact  for  trial  in 26 

of  reference  of  claim  to  be  entered  in 98 

record  of  issue  on  jury  trial  in 227 

DIVIDENDS, 

petition  of  creditor  to  compel  payment  of 194 

EMBEZZLEMENT, 

petition  on  complaint  of 79 

EXCEPTIONS.    See  Objections. 
EXECUTOR.    See  Admikibtrator. 

renunciation  of  trust  by 5 

application  to  extend  time  to  file  renunciation 6 

appointment  of  where  there  is  no  contest ^ . .     21 

administrator  dt  bonis  non  on  death  of 37 

bond  of,  on  appointment 46,  47 

for  annual  rents,  issues  and  profits 48 

resignation  of 73 

deed  of 145 

bond  of  indemnity  to 146 

renunciation  by,  of  compensation  provided  for  in  will 171 

EXHIBIT, 

to  be  made  at  third  term 172 

petition  that  administrator  render 173 

order  for  citation  requiring  administrator  to  render 174 

to  show  cause  on  fiulure  to  render 175 

objections  to 176 

EXPENSES  OF  ADMINISTRATION, 

petition  for  order  to  sell  personal  property  to  pay 103,  105 

FAMILY  ALLOWANCE, 

petition  for 82 

order  for 83,  87 

when  estate  is  insolvent 85 

that  whole  estate  be  paid  to  family 86 

petition  for  order  to  sell  personal  property  to  pay  102 
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FINAL, 

acoonnt.    See  Mcooxntr, 
dischaige.    See  Dischabqb. 
distribution.    See  DiSTBiBimoir. 
GUARDIAN  AD  UTEM, 

appointment  of,  on  eetdement  of  account 187 

eonaent  of,  to  settiement  of  account 196 

and  attorney  for  minon,  etc.,  on  application  for 
partition,  appointment  of S14 

GUARDIAN  OF  MINORS, 

petition  for  appointment  of S38 

nomination  of,  by  minon 229 

order  for  notice  to  minors  to  nominate 290 

directing  notice  of  application  to  be  appointed,  to  be 

given  to  relatiyes  of  minon 231 

appointing 232,  233 

bond  of 234 

letten  of 235 

of  incompetent  person,  petition  for  appointment  of 236 

order  appointing  time  of  hearing 237 

appointing 238 

petition  of,  for  order  of  sale  of  real  estate 239,  242 

order  to  show  cause  upon 240 

order  of  sale  of  real  estate 241,  243 

bond  of,  before  sale  of  real  estate 244 

GUARDIANSHIP.    SeeGuABDiAN. 

HEIRS, 

and  parties  interested  in  probate,  citation  to 31 

minor,  and  persons  residing  out  of  county,  appointment  of  attorney 

for 16 

consent  of  attorney  for,  to  probate 17 

appointment  of  attorney  for,  on  application  to  sell  real  estate  123 

for  partition. .   ..  214 

assent  of,  to  order  of  sale  of  real  estate 124 

confirmation  of  sales  of  real  estate  138 

distribution  to,  before  close  of  administration,  petition  for 202 

order  for  hearing  on  same  and  notice 203 

notice  of  hearing  to  be  posted 204 

decree  allowing 205 

HOMESTEAD, 

order  of  reference  on  application  for 88 

report  of  referee  on 89 

decree  for. 90 

INCOMPETENT  PERSON, 

petition  for  appointment  of  guardian  of. 236 
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INCOMPETENT  PERSON— Coirfinuerf. 

order  appointing  time  of  hearing  and 

directing  notice 237 

order  appointing  guardian  of 238 

INDEMNITY, 

bond  to  executors  or  administratorB 146 

INDENTURE, 

of  apprentice 245 

consent  of  father  or  mother  to 24$ 

justice's  certificate  where  mother  gives  consent 247 

of  servant 250 

INDIAN  MINOR, 

certificate  of  apprenticeship  of 252 

order  transferring  to  new  master 253 

contract  of  service  hj • 254 

INSANE  PERSON.    See  Incompbtemt  Pebbok. 

INSOLVENT  ESTATE.    See  Family  Allowance. 

INVENTORY, 

with  the  affidavits,  &c. 76 

order  to  show  cause  as  to  revocation  of  letters  on  failure  to  file    77 

summary  revocation  of  letters  on  failure  to  file 78 

ISSUES, 

request  of  trial  of,  bj  jury. 24 

upon  probate,  consent  to  trial  of,  bjr  probate  court. • .     25 

of  fact  joined  on  application  for  probate,  order  certifying  to  district 

court  for  trial. • •  • 26 

record  of,  on  jury  trial  in  district  court 227 

JURY, 

request  that  issues  be  tried  by. ... 24 

record  of  issue  on  trial  by,  in  district  court 227 

JUSTICE, 

certificate  of,  to  death,  etc.,  of  father  of  apprentice 247 

LETTERS, 

of  administration. 58 

petition  for 41,  49 

notice  on,  for  posting 44 

order  for 43 

proof  of  posting 44 

petition  for  by  public  administrator 49 

creditor 50 

petition  for  revocation  of 54 

of  public  administrator,  order  revoking 57 

administration  with  will  annexed 38 

petition  for • 35 

de  bonis  rum, 

petition  for,  on  death  of  former  administrator. 52 
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LETTERS— ConltniMtf.  1 

order  for 53 

of  gnardiaiiBhip S35 

petition 228 

order  diiectin^  iflsiuuioe  of 23S,  233 

apedal 71 

petition  for 69 

order  for 70 

testamentary 39 

petition  for  in  county  of  testator's  residence 1 

in  which  deceased  died  being  a  nonres- 
ident        2 

estate  is,  deceased  haring  died 
out  of  State,  and  heing  a 

nonresident 3 

there  is  estate,  deceased  djing 
in  another  county  and  being 
a  nonresident  of  the  State . .      4 
where  will  is  in  possession  of  thiid 

party 8 

objections  to  granting  of. 23 

rerocation  of  on  ftilnre  to  give  new  sureties 63 

bond 68 

after  will  found 72 

order  to  show  cause  as  to,  on  ikilure  to  file  in- 
ventory       77 

summary,  on  fiulure  to  file  inventory 78 

for  fialing  to  account 180 

after  commitment 181 

LOST  OB  DESTROYED  WILL, 

petition  to  establish 40 

MINOR  INDIAN.    See  Indian  Mxnob. 

MINORS.    See  Attobnbt,  Appointmxnt,  Hbirs,  Guabdian. 

NEW  BOND.    See  Bond. 
NOMINATION  OF  GUARDIAN, 

by  minors 229 

order  for  notice  to  minors  to  make ....  280 
NOTARY  PUBLIC, 

certificate  by,  of  presentment  of  creditor's  claim 95 

NOTICE, 

of  publication  of  time  for  proving  will 11 

time  appointed  for  allowance  of  will  probated  in  another  State, 

order  of  publication  of 32 

on  application  for  letters  of  administration,  order  for  posting 43 

such  application  for  posting 44 

affidavit  of  posting 44 
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VOTIC^— Continued. 

to  creditors 92 

order  of  publication  of 91' 

affidavit  of  publication  of. 92 

decree  showing  publication  of 93 

order  to  show  cause  on  fiulnre  to  give 99 

of  time  and  place  of  hearing  application  to  sell  personal  property, 

order  directing 106,  107 

affidavit  of  posting  of. 108 

publication  of 109 

of  sale  of  personal  property 112 

application  for  sale  of  real  estate,  petition  for  new  publication 

of 122 

sale  of  real  estate 128 

time  and  place  for  making  return  of  sales  of  real  estate. 133 

order  of 130,  131 

affidavit  of  posting  of i 133 

time  and  place  for  hearing  petition  for  conveyance  of  real  estate.  166 

order  of  publication  of 163,  165 

settlement  of  account,  for  posting 166 

petition  for  distribution  to  heir  before  close  of  administration, 

for  posting 204 

order  for 203 

petition  for  partition,  order  for 213 

acknowledgment  of  service  of 213 

proof  of  service  of. 215 

to  appear  before  commissioners  in  partition 218 

order  for,  to  minors  to  nominate  guardian 280 

of  application  for  guardianship  to  relatives  of  minors,  order  direct- 
ing    231 

hearing  application  for  guardianship  of  incompetent  person, 
order  directing 237 

OATH, 

of  office  of  administrator 58 

appraisers 76 

guardian 236 

to  inventory 76 

OBJECTIONS, 

to  will 22 

granting  letters  testamentary 23 

order  of  administraton  to  public  administrator  after 51 

to  granting  order  of  sale  of  real  estate 125 

confirmation  of  sale  of  real  estate 136 

order  overruling 137 

report  of  referee  appointed  to  examine  account  of  surviv- 
ing partner. 155 

exhibit 176 

account  of  administrator 188 
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OFFER  OF  TEN  PER  CENT., 

adranoe  on  sale  of  real  estate 13S 

OPPOSITION  TO  WILL.    See  Ouscrioirs. 

ORDER, 

extending  time  to  file  reannciation  of  tnut  by  execator 7 

of  publication  of  time  appointed  for  probate,  etc 9 

by  judge  oat  of  term  time 10 

appointing  attorney  for  minon  and  nonreeidentB 16 

of  probate  of  will  where  then  is  no  contest SI 

certifying  to  district  court  for  trial  issues  of  &ct 96 

of  probate  after  contest 97 

when  subscribing  witnesses  an  nonnsidents  of  county. .  28 

requiring  possessor  of  will  to  produce  it 99 

of  publication  of  time  i^pointed  for  allowance  of  will  probated  in 

another  State 39 

for  citation  on  application  to  nroke  probate 33 

roroking  probate 34 

of  publication  and  posting  on  application  for  letters  with  will  annexed  36 

appointing  administiator  <2s  6onts  wm,  with  will  annexed 37 

for  posting  notices  of  application  for  letters  of  administration 43 

i4>pointing  administrator. 45 

of  administration  to  public  administrator  afler  opposition 51 

for  letters  <U  bonis  non,  citation  and  special  tenn  on  application  for 

nrocation 55 

nroking  letters  of  public  administrator. 57 

for  citation  on  application  for  further  security 60 

that  new  security  be  giren 69 

revoking  letters  in  the  same  matter 63 

of  publication  to  rolease  sunty 65 

nleasing  suroty  on  his  request. 66 

that  new  bond  be  given  on  application  of  sunty 67 

nvoking  letters  for  failun  to  gin  new  bond 68 

for  special  letters 70 

probate  of  will  found  after  administration  granted 79 

discharging  administrator  on  rosignation 74 

appointing  appraisers 75 

to  show  cause  why  letters  should  not  be  rovoked  for  fiulun  to  file  in- 

yentory , 77 

nvoking  letters  for  failnro  to  file  inventory 78 

for  warrant  of  commitment  for  refusing  to  answer  interrogatories. . .  80 

family  allowance 88,  87 

setting  apart  property 84 

for  allowance  in  insolvent  estate 85 

that  whole  estate  be  paid  to  family 86 

of  reference  on  application  for  homestead 88 

for  a  homestead 90 

of  publication  of  notice  to  creditors 91 

showing  due  publication  of  notice  to  creditors 93 
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ORDER— Conttnttaef. 

referring  claim  of  creditor  to  referee 98 

to  show  cause  on  failore  to  give  notice  to  creditors 99 

appointing  time  and  place  for  hearing  application  to  sell  personal 

property 106,  107 

of  sale  of  personal  property 110 

approving  sales  of  personal  property 115,  116 

confirming  sales  of  personal  property  directed  by  will  to  be  sold. ...  117 

of  sale  of  perishable  property 118 

to  show  cause  why  order  of  sale  of  real  estate  shoald  not  be  made. .  121 
appointing  attorney  for  minors  on  application  for  sale  of  real  estate . .  123 

of  sale  of  real  estate 126, 127 

appointing  time  for  making  return  of  sale  of  real  estate 130,  131 

overruling  objections  to  confirmation  of  sale 137 

confirming  sales  of  real  estate J39,  140, 141 

continuing  further  hearing  of  application  for  confirmation  of  private 

sale  of  real  estate 142 

confirming  private  sale  of  real  estate  made  under  special  act  of  legis- 
lature    143 

for  resale  on  neglect  of  purchaser  to  comply  with  terms  of  sale 144 

that  partners  of  deceased  render  account 149,  150 

to  show  cause  against  attachment 151 

that  partners  of  deceased  have  possession  of  partnership  efiects 152 

appointing  referees  to  examine  accounts  of  surviving  partners 153 

authorizing  executor  to  compromise  claim 157 

compromise 159 

directing  executor  to  bring  action  to  recover  property  fraudulently 

conveyed  by  deceased 161 

appointing  time  and  place  for  hearing  petition  for  conveyance  of  real 

estate 163,  165 

authorizing  administrator  to  execute  conveyance 164,  167,  168, 170 

for  citation  requiring  administrator  to  render  an  exhibit 174 

to  show  cause  on  failure  to  render  exhibit 175 

that  administrator  render  annual  account 178 

revoking  letters  for  failure  to  account 180 

after  commitment 181 

appointing  day  for  settlement  of  account 185 

guardian  ad  litem  on  settlement  of  account 187 

referee  to  examine  account 189 

allowihg  annual  account 191,  192,  197 

to  account 195 

of  allowance  of  final  account  and  settlement  of  administration. .  198,  201 
for  hearing  and  notice  on  petition  for  distribution  to  heir  before  cloM 

of  administration ...»••..•  908 

allowing  such  distribution ••,..., 205 

of  publication  on  petition  for  distribntiin 207 

final  distribution 208 

distribution  with  order  of  contribution  by  devisees  and  legatees. .  209 
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_  vo.  or  wcmm. 

appoindng  day  of  hearing  petition  for  partition 218 

appointing  attorney  and  goardlan  for  minors,  etc.,  on  application  for 

partition S14 

of  partition  and  i^pointment  of  commiasionen 216 

confirming  report  of  commiMioners  in  partition S20 

of  sale  for  purposes  of  partition 221 

confirmation  of  sale  for  purposes  of  partition 222 

for  notice  to  minor  to  nominate  guardian 290 

directing  notice  of  application  for  guardianship 231 

appointing  guardian 232,  233 

time  for  hearing  application  for  guardianship  of  incom- 
petent person 237 

guardian  of  incompetent  person 238 

to  show  cause  upon  petition  of  guardian  for  sale  of  real  estate 240 

of  sale  of  real  estate  by  guardian 241,  243 

transferring  Indian  to  new  master 253 

PARTITION 

and  distribution,  petition  for 210 

made  by  agreement,  petition  for  order  to  confirm 211 

petition  for 212 

appointment  of  day  of  hearing  and  directing  notice.  213 

appointment  of  commissioners  to  make 216 

warrant  to  commissioners 217 

notice  to  appear  before 218 

report  of  commissioneiB  in 219,  223 

order  confirming  report 220 

order  of  sale  of  real  estate  for  purposes  of 221 

confirmation  of  sale 8^ 

PARTNERS  OF  DECEASED, 

petition  for  the  rendering  of  an  account  by 147, 148 

order  for 1 49, 150 

to  show  cause  against  attachment 151 

appointing  referees  to  examine  accounts  of. . .  153 

report  of. •  •  154 

objections  to 155 

order  that  they  have  possession  of  partnership  effects 152 

PERISHABLE  PROPERTY.    Sec  Propbrtt. 
PERSONAL  PROPERTY.    See  Propbrtt. 
PETITION, 

for  probate  of  will  in  county  of  testator's  residence 1 

in  which  deceased  died 2 

in  which  any  estate  may  be 3 

where  there  is  estate,  deceased  not 

haying  been  a  resident 4 

order  certifying  to  district  court  issues  of  fact  joined  on 26 

to  extend  time  to  file  renunciation  as  executor 6 
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VO.  OF  FOBM. 

PETITION— Conftmitt/. 

for  prodnction  of  will 8 

allowance  and  record  of  a  will  proved  in  another  State  or 

county 30 

to  revoke  probate 31 

for  letters  of  adminiBtration  with  will  annexed 35 

to  establish  lost  or  destroyed  will 40 

for  letters  of  administration 41 

appointment  of  administrator  in  place  of  person  entitled. .    42 

letters  bj  public  administrator 49 

a  creditor 50 

de  bontM  tion  on  death  of  former  administrator 52 

revocation  of  letters  of  administration 54 

further  security 59 

of  surety  to  be  released 64 

for  special  letters 69 

on  complaint  of  embezKlement,  etc 79 

for  family  allowance 82 

order  to  sell  perishable  property 101 

and  other  property 102 

personal  property  to  pay  claims 103,  105 

at  private  sale 104 

real  estate 119,  120 

new  publication  of  notice  of  application  for  sale  of  real 

estate 122 

order  appointing  tiiAe  for  making  return  of  sale  of  real 

estate 129 

order  confirming  sale  of  real  estate 134,  135 

that  partners  of  deceased  render  account 147,  148 

to  compromise  a  debt 156,  158 

of  creditors  for  executor  to  recover  property  fraudulently  con- 
veyed by  deceased. 160 

for  conveyance  of  real  estate 162,  169 

that  administrator  render  exhibit 173 

account 177^  194 

for  settlement  of  annual  account 184 

order  to  pay  dividend! .- I94 

settlement  of  final  account 200 

distribution  to  heir  before  close  of  administration 202 

distribution 206 

and  partition 210 

order  to  confirm  partition  made  by  agreement,  and  to  direct 

administrator  to  make  partition  deed 21 1 

appointment  of  g^nardian  for  minors 228 

of  incompetent  person 236 

of  guardian  for  order  of  sale  of  real  estate 239,  242 

PLACE  AND  TIME, 

appointment  of.    See  Apfoivtm bmt,  Obdbb. 
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POSTING, 

and  pobUcfttion,  order  of,  on  application  for  letters  with  will  an- 
nexed      36 

on  application  for  letten  of  adminiatration,  notice  for 44 

order  for 43 

of  notice  of  hearing  application  to  sell  personal  property,  affida- 
vit of. 108 

making  retnm  of  sales  of  real  estate,  aiBdarit  of. . .  133 

notice  Ibr,  of  settlement  of  account 186 

hearing  application  for  distribntion  before  close  of 

administration 204 

PBESENTMSNT, 

of  creditor's  claim,  notarial  certificate  of 95 

statement  of. 100 

PRIVATE  SALE, 

of  personal  property,  petition  for  order  of. 104 

TBtnm  and  account  of 114 

real  estate,  order  continning  hearing  of  implication 

for  confirmation  of. 142 

confirming 143 

PROBATE  OF  WILL.    See  Will. 

PRODUCTION  OF  WILL, 

petition  for 8 

order  for. 29 

PROFITS,  RENTS  AND  ISSUES, 

bond  of  executor  for 48 

PROOF, 

of  will,  certificate  of.    See  Ckktifigatb. 

posting.    See  Posting. 

publication.    See  Publioation. 

service  of  citation.    See  Citatioit. 

notice.    See  Notice. 
PROPERTY, 

order  setting  apart. 84 

perishable,  petition  for  order  to  sell 101 

order  of  sale  of 118 

and  other  property,  petition  for  order  to  sell.  102,  103, 105 

personal,  petition  for  order  of  private  sale  of 104 

order  appointing  time  and  place  for  hearing 106,  107 

affidavit  of  posting  notice  of 108 

publication  of  notice  of 109 

order  of  sale  of. 110 

return  and  account  of  sales  of Ill 

of  private  sales  of. 114 

notice  of  sale  of. 112 

affidavit  of  auctioneer  to  sales  of 113 

order  approving  sales  of 115,  116,  117 

ftmndulently  conveyed  by  deceased,  petition  of  creditors  for  exec- 
utor to  bring  action  for • 160 
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BO.  or  FOKH. 

TISLOTERTY-'CorUinued 

order  for  8«me. 161 

acknowledgment  of  receipt  of,  on  distribntion 224 

PUBLIC  ADMINISTRATOR.    See  AjDHiiriSTBATOB. 
PUBLICATION, 

of  time  i^pointed  for  probate  of  will,  order  of 9 

by  judge  out  of  term  time. ...     10 

notice  of 11 

proof  of 12 

allowance  of  will  probated  in  an- 
other State  or  county,  order  of. .     32 
and  posting,  order  of,  on  application  for  letters  with  will 

annexed. 36 

to  release  surety,  order  of 65 

of  notice  to  creditors,  order  of 92 

affidavit  of 92 

decree  showing 93 

notice  of  hearing  application  to  sell  personal  property, 

affidavit  of 109 

real  estate,  petition  for 122 

for  conveyance  of  real  estate,  order  for 163,  165 

order  of,  on  petition  for  distribution 207 

proof  of. 207 

REAL  ESTATE, 

sale  of,  by  administrator,  petition  for  order  of 1 19, 120 

order  to  show  cause  on 121 

petition  for  new  publication  of 122 

order  appointing  attorney  for  minors  on 123 

assent  of  attorney  to  order  of 124 

objections  to  order  of 125 

order  of 1 26,  127 

notice  of. 128 

petition  for  appointment  of  time  for  making  return  of.  129 

order  appointing  time 130,  131 

offer  of  ten  per  cent,  advance  on 132 

notice  of  time  appointed  for  making  return  of 133 

affidavit  of  posting  of 133 

return  and  account  of 134,  135 

objections  to  confirmation  of 136 

order  overruling 137 

assent  of  attorney  for  minors  to  order  confirming 138 

Older  confirming 139,  140,  141,  143 

continuing  hearing  of  application  for 142 

resale  of,  order  for 144 

conveyance  of. * •  • 145 

petition  for 162,  169 

order  appointing  time  and  place  for  hearing  .163, 165^ 

18 
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■o.  ov  worn  . 
REAL  ESTATE— CWinMcf. 

notioe  of  time  and  plaoe  appointed 166 

decree  of 164,  167,166,170 

Mde  of,  for  pnrpoMS  of  paititioii,  order  of 221 

confimiatioii  of 222 

■lie  of,  hj  gnArdJan,  petition  for  order  of. 239, 242 

order  to  show  caiue  upon 240 

order  of 241,  243 

bond  before  sale 244 

RECEIPT, 

of  property  on  distribution,  acknowledgment  of 224 

on  distribution 225 

RECORD, 

of  issue  on  jnrj  trial  in  district  court 227 

REFEREE, 

report  of,  on  homestead 69 

order  i^pointing,  to  examine  partnership  accounts  153 

report  of 154 

objections  to 155 

appointment  of,  to  examine  account  of  administntor 189 

report  of,  on  account  of  administrator 190 

REFERENCE, 

order  of,  on  application  for  homestead. 86 

of  claim,  agreement  of,  between  administrator  and  claimant. .  97 

order  of  such  reference  to  be  entered  in  district 

court 98 

RELEASE, 

petition  of  sureties  for 64 

order  of  publication  for 65 

of  surety,  order  of,  on  his  request 66 

RENTS, 

issues,  and  profits,  annual,  bond  of  executor  or  administrator  for. . .  46 

RENUNCIATION, 

of  trust  bj  executor  named  in  the  will 5 

application  to  extend  time  to  file 6 

order  extending  time  to  file 7 

bj  executor  of  compensation  provided  in  the  will 171 

REPORT, 

of  referee  on  homestead 89 

appointed  to  examine  accounts  of  surriving  partners  154 

objections  to 155 

administrator  accompanjring  account 184,  200 

referee  on  account  of  administrator 189 

commissioners  in  partition 219,  223 

order  confirming 220 

BEQUEST, 

for  appointment  of  administrator  in  place  of  person  entitled 42 

that  issues  be  tried  by  a  jury. 24 

« order  of  release  of  surety  on 66 
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VO.  OF  FOSM. 

RESALE  OF  REAL  ESTATE, 

order  for 144 

RESIGNATION, 

of  executor 73 

order  of  dischar^  on 74 

RETURN, 

of  citation 56 

and  account  of  sales  of  personal  property Ill 

private  sales  of  personal  property 114 

sales  of  real  estate 134,  135 

petition  for  order  appointing  time  for  making  129 

order  appointing  time  for  making 130,  131 

notice  of  time  and  place 133 

affidavit  of  posting 133 

REVOCATION, 

of  probate  of  will,  petition  for 31 

order  for  citation  on 33 

order  of 34 

letters  of  administration,  petition  for 54 

public  administrator,  order  of 57 

order  of,  on  failure  to  give  further  security. ...  63 

new  bond 68 

after  will  found 72 

order  to  show  cause  as  to,  on  failure  to  file  in- 

ventory 77 

summary,  on  failure  to  file  inventory 78 

for  failure  to  account. 180 

after  commitment 181 

SALE, 

of  perishable  property.    See  Pkopebtt. 
personal  property    See  Pbopebty. 
real  estate.    See  Real  Estate. 
SECURITY.    See  Subbtiss. 
SERVANT, 

indenture  of 250 

contract  of  service  by  minor  coming  fW>m  another  county 251 

an  Indian ^54 

SERVICE, 

of  citation.    See  Citatioit. 
notice.    See  Notioi. 
SETTING  APART  PROPERTY.    See  Pbopbbtt. 
SETTLEMENT  OF  ACCOUNT.    See  Account. 
SPECIAL  LETTERS.    See  Lettbbs. 
STATEMENT, 

of  claims  presented :*. 100 

SUBPCENA, 

to  subscribing  witnesses  to  will 15,  193 
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so.  or  roi 

SUMMAKT  REVOCATION  OF  LETTERS.    Sec  Revocatiow. 
SURETIES, 

bond  with  two  or  more,  of  executor  or  administntor . . . .  T 47 

petition  for  further  security  where  insufHcient 59 

order  for  citation  on 60 

order  for  further 62 

petition  of,  to  be  released 64 

order  of  publication  to  release 65 

release,  on  request  of 66 

new  bond,  on  application  of 67 

SURVIVING  PARTNERS  OF  DECEASED.    See  Parthms  of  D»- 

CBASED. 

TESTIMONY, 

of  subscribing  witness  to  will. 18 

applicant  for  probate  of  wiU 19 

TIME  AND  PLACE, 

appointment  of.    See  Appointmekt. 
TRIAL, 

of  issues  bj  jury,  request  of 24 

record  of,  in  district  court 227 

order  certifying  issues  to  district  court  for. 26 

WARRANT, 

of  commitment  for  refusing  to  answer 81 

order  for 80 

revocation  of  letters  after 181 

to  commissioners  to  make  partition 217 

WILL, 

forms  of 255,  256,  257,  258 

probate  of,  petition  for  in  county  of  testator's  residence 1 

in  which  deceased  leffc  estate 2 

in  which  estate  may  be,  deceased  being 

a  nonresident 3 

in  which  there  is  estate,  deceased  dy- 
ing  in  another  county,  and  being  a 

nonresident  of  the  State 4 

.  whore  will  is  in  possession  of  third  party  and  for 

production  of  will 8 

when  will  is  lost  or  destroyed 40 

order  of  publication  of  time  appointed  for 9 

notice  of  publication  of  time  for 11 

citation  to  heirs  and  parties  interested  in 19 

proof  of  service  of. 14 

■ubpoKDA  to  subscribing  witnesses 15 

i^pointment  of  attoniey  for  minois  aoid  peisons  interested, 

on  application  for 16 

consent  of  such  attorney  to , 17 
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VO.  OF  TORM. 

Wait—Cantinued. 

testimonj  of  subscribing  witness 18 

appU«ant  for  probate  of 19 

certificate  of. SO 

order  of,  where  there  is  no  contest 21 

after  contest 27 

where  subscribing  witnesses  do  not  reside  in  oonnty  28 

when  found  after  administration 72 

petition  to  reroke 31 

order  for  citation  on 33 

order  revoking 34 

petition  for,  and  letters  with  will  annexed 35 

order  of  publication  and  posting  on 36 

points  of  opposition  to 22 

request  that  issues  on  be  tried  bj  a  jurj 24 

consent  to  trial  of  issues  on  by  probate  court 25 

order  certif jring  to  district  court  issues  joined  on  application 

for 26 

order  for  production  of *  29 

petition  for  allowance  of,  when  proved  in  another  state  or  county. ...  30 

order  of  publication  of  time  appointed  for  hearing  of. 32 

WITNESSES, 

subscribing  to  will,  subpoena  to 16 

testimony  of. 18 

when  not  residing  in  county,  order  of  probate  of  will 28 
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